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The  Bight  Hon.  Sir  Alexander  James  Cockburn,  Knt.,  Ld.  G   i. 

The  Hon.  Sir  Oresswell  Cresswell,  Knt. 
The  Hon.  Sir  Edward  Vaughan  Williams,  Knt. 
The  Hon.  Sir  Richard  Budden  Crowder,  Knt. 
The  Hon.  Sir  Jambs  Shaw  Willes,  Knt. 


attorney-general. 
Sir  Richard  Bethell,  Knt. 


S0LICIT0RS.OENERAL. 

The  Right  Hon.  James  Alexander  Stuart  Wortlbt. 
Sir  Henrt  Singer  Keating^  Knt. 


ADY£BTI8£M£NT. 


Thb  series  of  the  Common  Bench  Reports  (which  is  now  completed) 
haying  reached  to  the  namber  of  eighteen  yolnmes^  the  Reporter  has 
thonght  the  adyeat  of  a  new  Chief  Justice  a  conyenient  opportunity 
for  the  commencement  of  a  «  New  Series." 

He  has  been  somewhat  influenced  in  this  determination  by  the  pros- 
pect of  certain  contemplated  changes  in  the  Law^  which  will  probably 
take  place  in  the  ensuing  Session  of  Parliament,  and  which  it  is  thought 
will  haye  an  important  influence  upon  the  business  of  the  Court  of 
Common  Pleas. 

In  order  to  render  the  «  Common  Bench  Reports"  more  complete, 
the  Reporter  has  prepared  a  Digest  of  the  principal  matters  contained 
in  the  eighteen  yolumes,  which  is  now  in  the  press,  and  will  be  ready 
for  publication  yery  shortly. 

This  Digest  will  embrace  aU  the  decisions  of  the  Court  under  the 
Act  for  the  Registration  of  Voters,  6  &  7  Vict.  c.  18,  from  its  passing, 
down  to  the  present  time ;  and  also  aU  the  decisions  upon  the  Act  for 
the  Abolition  of  Fines  and  Recoyeries,  8  &;  4  W.  4,  c.  74.  These,  it 
IB  hoped,  will  render  the  Digest  more  acceptable  and  more  practically 
useful. 

TiMPLB,  January  lltb,  1857. 
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COUET   OF    COMMON  ::5.LEAS, 

IN  THB  TWENTISTH;!ZAB  OF  THE  RSIGN  OF  VIGTOBIA.    1866. 

The  Judges  who  usually  sat  in  Banc  in  this  Term  were : 
Cbbsswbll,  J.y  Crowdbb,  J.,  and  Williams,  J. 


MEMORANDA. 


Oir  Saturday,  the  1st  of  November,  1856,  The  Right  Honourable  Bir 
John  Jervis,  Knight,  Lord  Chief  Justice  of  Her  Majesty's  Court  of 
Coimnon  Pleas,  died  at  his  residence  in  Eaton  Square. 

In  consequence  of  this  event,  no  business  was  transacted  in  Court 
on  the  first  day  of  Term. 

On  the  same  day,  the  Hon.  Mr.  Baron  Flatt,  one  of  the  Barons  of 
Her  Majesty's  Court  of  Exchequer,  resigned  his  seat,  and  was  Sue* 
ceeded  by  William  Henry  Watson,  Esq.,  one  of  Her  Majesty's  counsel 
learned  in  the  law,  who  on  the  6th  of  November  appeared  at  the  Bair 
of  the  Court  of  Common  Pleas  and  counted  in  a  writ  of  dower  unde 
nihil  habet,  and  took  the  oaths  and  his  seat  in  the  *Court  of  Ex-  ^^^ 
chequer  on  the  8th  of  November,  and  shortly  afterwards  received  ^ 
the  honour  of  Knighthood. 

He  gave  rings  with  the  motto  <<Militavi." 

On  the  19th  of  November,  the  Hon.  Sir  Alexander  James  Edmund 
Gockbum,  Knight,  Her  Majesty's  Attorney-General,  was  appointed 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  in  the  room  of  the 
late  Sir  John  Jervis,  Knight,  deceased. 
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He  appeared  at  tlie  Bar  of  that  Court  on  the  2l8t  of  Noyember,  and 
counted  in  a  writ  of  dower  unde  nihil  habet,  and  on  the  following  day 
took  the  oaths  and  his  seat. 

He  gave  rings  with  the  motto,  ^cFiatjfiB'titla/' 

Sir  Richard  Bethell,  Knight,  Her  '-Migesty 's  Solicitor-General,  was 
on  the  22d  of  Norember  appoiuttfdJ4;o  the  office  of  Her  Majesty's 
Attorney-General,  racated  by  l^e. deration  of  Sir  Alexander  James 
Edmund  Cockbum  to  the  BenpK-<of  the  Court  of  Common  Pleas. 

The  Bight  Hon.  James  .^jii^iider  Stuart  Wortley,  of  the  Inner  Tern 
pie,  one  of  Her  Majesty's,  counsel  learned  in  the  law,  and  Recorder  of 
London,  was  on  the  silme  day  appointed  to  the  office  of  Her  Majesty's 
Solicitor-General,  .^aeatell  by  the  promotion  of  Sir  Richard  Bethell  to 
the  office  of  Attont^^General. 


•••* 


^ax 


*8]        *REGI.STRATW^N   APPEALS 

(mrDSB  tAI  YioT.  o.  18.) 


City  and  Borough  of  HEREFORD. 

ALEXANDER  CHASTEL  DE  BOINVILLE,  Appellant. 
WILLLAM  ARNOLD,  Respondent.    Nov.  10. 

SeiJ6ftiits-»i-iiiMe  ftppointod  by  %  eorporation,  under  th«  proTiiioni  of  ill  eharter,  with  ft  nlaiy 
paid  by  the  treMiirer»  out  of  the  fund  of  the  eorpontloii,  ftre  not "  oonitablof  ftppointod  for  tho 
borough  under  the  6  ik  0  W.  4,  c  76,"  to  «■  to  be  prohiUted  from  roting  in  the  eleetton  of 
memben  of  parliftment  by  the  19  ik  20  Vict  e.  69,  i.  9,  although  their  original  appointment 
takei  plaee  aubiequently  to  the  pauing  of  the  lint-mentioned  atatnte. 

At  a  conrt  held  on  the  8d  of  October,  1856,  to  revise  the  lists  of 
voters  in  the  election  of  members  of  parliament  for  the  city  and  borough 
of  Hereford,  Alexander  Chastel  de  Boinville  duly  objected  to  the  name 
of  William  Arnold  being  retained  in  the  list  of  freemen  entitled  to  vote 
in  the  election  of  members  for  the  said  city  and  borough.  The  facts 
established  by  the  evidence  in  the  case  were  these : — 

The  said  William  Arnold  was  on  the  last  day  of  July,  1856,  one  of 
the  serjeants-at-mace  appointed  by  the  corporation  of  Hereford.  He 
was  first  appointed  to  his  office  in  the  month  of  December,  1851,  and 
has  received  his  salary  by  payment  of  the  treasurer  of  the  corporation 
of  Hereford.  It  waa  and  is  part  of  his  duty  to  serve  eummonseefor 
juries  and  summonses  issued  by  the  magistrates  of  the  said  city  and 
borough^  and  to  execute  warrants^  apprehend  prisoners^  and  assist  in 
keeping  the  peace.    These  warrants  were  addressed  to  the  <<  constables 
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and  other  peace-officers  of  the  city;"  and  he  had,  as  such  serjeant^t- 
mace^  taken  the  oath  hereinafter  set  forth. 

The  revising-barrister  found,  that  the  corporation  of  Hereford  had^ 
previous  to  the  passing  of  the  Mnnicipal  *  Corporation  Reform  Act  ^^. 
(5  &  6  W.  4,  c.  76),  pursuant  to  the  charter  of  the  said  city  and  '- 
borough,  appointed  serjeants-at-mace ;  that  the  Serjeants  so  appointed 
bad  always  taken  the  same  oath  as  the  present  Serjeants,  their  duties 
being  similar ;  that  they  acted  as  police-constables  and  conserrators  of 
the  peace,  executing  warrants,  serving  summonses,  and  apprehending 
prisoners ;  and  that  they  all  discharged  certain  duties  in  the  Mayor's 
Court  (which  court  has.  since  been  abolished,  by  9  &;  10  Vict.  c.  95), 
and  had  to  attend  the  mayor  on  processions  and  on  other  state  occa- 
sions ;  that,  on  the  passing  of  the  Municipal  Corporation  Reform  Act, 
the  corporation  reduced  the  number  of  serjeants-at-mace  for  the  city  to 
three,  and,  when  vacancies  occurred  by  the  death  or  resignation  of  the 
then  seijeants-at-mace,  the  corporation  appointed  others  (to  the  number 
of  three)  to  succeed  them,  and  the  persons  thus  appointed  discharged 
the  same  offices  as  the  old  officers;  that  the  sergeants-at-mace  have 
been  appointed  annually,  ever  since  the  passing  of  the  Municipal  Cor- 
poration Reform  Act,  at  the  general  meeting  of  the  corporation  in  the 
month  of  November  in  each  year ;  and  that  the  appointment  has  never 
been  made  since  the  passing  of  the  Municipal  Corporation  Reform  Act 
on  the  day  named  in  the  charter,  but  always  on  the  9th  of  November. 

The  serjeants-at-mace  are  sworn  as  follows : — 

<<  1.  You  and  every  of  you  shall  well  and  truly  observe  the  office  of 
seijeantship-at-mace  within  the  city  of  Hereford,  suburbs,  and  liberties 
of  the  said  city,  as  long  as  you  shall  continue  and  occupy  the  said  office 
and  be  in  the  same : 

«  2.  Item.  Tou  shall  make  true  attachments  of  all  manner  of  actions, 
and  make  true  returns  of  the  same  actions  at  the  next  court  following, 
without  any  concealment : 

«3.  Item.    All  warrants  and  precepts  to  you  directed  ^and  p^. 
commanded  by  the  mayor,  as  well  by  writing  as  by  word  of  mouth,  *- 
you  shall  truly  execute  according  to  your  powers,  and  true  return  make 
of  the  same : 

<<  4.  Item.  All  sums  of  money  as  amerciaments,  fines,  and  forfeit- 
ures, and  all  other  things  which  you  shall  be  charged  with  by  reason 
of  your  office,  or  that  shall  come  into  your  hands,  you  shall  truly  levy 
and  gather,  and  true  return  and  accounts  make  of  the  same  to  Mr. 
Mayor ;  and  you  shall  come  and  yield  your  accounts  at  such  time  as 
you  shall  be  called  upon  : 

«  5.  Item.  The  council  of  the  mayor  you  shall  truly  keep,  and  obey 
bis  commandments  in  every  lawful  thing  touching  your  offices,  as  well 
by  night  as  by  day,  to  the  best  of  your  powers ;  and  you  shall  see  the 
King's  Majesty's  peace  observed  and  kept  duly  and  truly  at  all  times 
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within  the  said  city  and  liberties  thereof,  to  the  best  and  utmost  of 
yonr  powers,  as  long  as  you  shall  continue  and  be  in  the  said  offices  : 
•  (( 6.  Item.  You  shall  do  no  extortion  or  oppression  to  the  King's 
people,  nor  receive  any  moneys  which  belongeth  to  the  mayor,  bat 
show  him  thereof,  and  true  deliverance  make  of  the  same  to  him  forth- 
with upon  the  receipt  thereof: 

<<  7.  Item.  Tott  shall  not  suffer  any  person  arrested  by  you  to  go 
at  large,  directly  or  indirectly,  until  he  hath  given  sufficient  bail ;  and, 
if  he  cannot  procure  bail  within  twenty-four  hours  after  he  is  arrested, 
you  shall  deliver  him  into  the  custody  of  the  gaoler,  there  to  remain 
until  he  give  bail,  or  be  legally  discharged  : 

"  8.  Item.  Ton  shall  well  and  truly  behave  yourselves  in  making 
of  juries,  as  well  between  our  sovereign  lord  the  King's  highness  and 
the  party,  as  between  party  and  party,  having  no  respect  to  one  parlgr 
more  th^n  to  the  other,  but  to  be  indifferent  in  returning  the  same 
juries,  without  any  partiality;  and  all  things  appertaining  to  your 
^^^  office  to  be  done,  you  shall  execute  and  do  to  the  utmost  ^of  your 

-'  power  during  the  same  time,  all  favour  and  malice  and  affection 
set  apart.    So  help  you  Gtod." 

The  present  serjeants-at-mace  are,  the  voter,  William  Arnold,  Francis 
Woodhouse  Hollings,  and  Charlea  Morgan  (hereinafter  referred  to), 
who  have  all  been  appointed  since  the  passing  of  the  Municipal  Corpo* 
ration  Reform  Act,  and  who  were  sworn  in  in  November,  1854,  but 
have  not  since  been  sworn. 

The  serjeants-at-mace  have  received  the  fees  on  execution  of  war- 
rants allowed  by  law  to  constables. 

Since  the  passing  of  the  Municipal  Corporation  Reform  Act,  a 
police-force  has  been  appointed  by  the  watch-committee,  under  the 
authority  of  the  76th  section  of  the  act.  The  force  consists  of  about 
sixteen  men,  headed  by  a  superintendent.  They  perform  all  the  ordi- 
nary duties  of  police-constables ;  but  the  seijeants-at-mace  have  also 
continued  to  perform  iheir  duties  as  before. 

The  charter  before  referred  to, — ^which  was  granted  by  King  William 
the  Third,— contains  the  following  provisions  respecting  the  appoint- 
ment and  duties  of  serjeants-at-mace  and  other  officers : — 

<<And  also  we  will,  aiid  by  these  presents,  for  us,  our  heirs  and 
successors,  do  grant  to  the  aforesaid  mayor,  aldermen,  and  citizens  of 
the  city  aforesaid,  and  their  successors.  That  the  aforesaid  mayor, 
aldermen,  and  chief  citiiens,  being  the  common  council  of  the  city 
aforesaid  for  the  time  being,  or  the  major  part  of  them,  may  elect, 
nominate,  and  appoint  from  time  to  time  in  all  future  times,  yearly,  on 
the  said  Monday  after  the  aforesaid  feast  of  St.  Michael  the  Archangel, 
two  men  of  the  common  council  of  the  city  aforesaid  who  shall  be 
chamberlains  of  the  same  city : 

<«  And  also  so  many  and  such  etmitdUeM  and  other  inferior  officers 
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and  ministers  within  the  city  aforesaid,  as  the  citizens  and  governors 
of  the  aforesaid  city  before  the  date  of  these  presents  have  had  and 
were  accustomed  *to  have  within  the  same  city  and  liberties  p^. 
thereof,  if  to  the  same  mayor,  aldermen,  and  common  council  it  ^ 
shall  seem  to  be  necessary  and  expedient ;  and  that  such  ministers  or 
officers  so  to  their  offices  being  seyerally  elected,  appointed,  and  named, 
shall  in  due  manner  be  sworn  to  execute  their  offices  rightly,  well,  and 
faithfully  in  all  things  touching  that  office,  before  the  mayor  and 
aldermen  of  the  city  aforesaid  for  the  time  being,  or  the  major  part  of 
them,  of  whom  the  aforesaid  mayor  we  will  to  be  one ;  and  that  they, 
so  elected  and  appointed,  may  severally  have  and  exercise  their  offices 
at  the  pleasure  of  the  same  mayor,  aldermen,  and  chief  citizens  of  the 
city  aforesaid,  or  the  major  part  of  them,  for  the  time  being : 

« And  also  we  will,  and  by  these  presents,  for  us,  our  heirs  and  suc- 
cessors, do  ordain  and  grant  to  the  aforesaid  mayor,  aldermen,  and 
citizens  of  the  city  aforesaid,  and  their  successors,  that  they  for  ever 
hereafter  may  have,  and  that  there  may  and  shall  be  in  the  city  of 
Hereford,  five  other  officers,  to  wit,  one  officer  who  shall  be  and  shall 
be  called  bearer  of  our  sword  before  the  mayor  of  the  city  aforesaid, 
and  four  other  officers  who  shall  be  and  shall  be  called  serjeants-at- 
mace,  for  the  execution  of  processes,  mandates,  and  other  businesses  to 
the  offices  of  seijeants-at-mace  in  the  city  aforesaid  and  the  liberties  of 
the  same  belonging,  from  time  to  time  to  be  executed  and  performed ; 
which  sword-bearer  and  serjeants-at-mace  shall  be  appointed,  named, 
and  chosen  by  the  aforesaid  mayor,  aldermen,  and  common  council  of 
the  city  aforesaid,  or  by  the  major  purt  of  them,  yearly,  on  Monday 
next  after  the  feast  of  St.  Michael  the  Archangel ;  and  that  they  and 
every  of  them  shall  be  attending  from  time  to  time  upon  the  mayor  of 
the  city  aforesaid  for  the  time  being ;  and  that  the  aforesaid  sword- 
bearer  and  four  serjeants-at-mace  so  to  be  chosen  and  named  shall  be 
sworn  in  due  manner  well  and  faithfully  *to  execute  their  offices  p^^ 
aforesaid,  before  the  mayor,  aldermen,  and  common  council  of  ^ 
the  city  aforesaid,  or  the  'major  part  of  them,  for  the  time  being,  of 
whom  the  mayor  for  the  time  being  we  will  to  be  one ;  and  that,  after 
such  oath  so  taken,  they  may,  shall,  and  ought  to  execute  that  office  for 
one  whole  year  then  next  ensuing,  so  that  they  shall  well  behave  them- 
selves in  the  offices  aforesaid : 

<<And  we  will,  and  by  these  presents,  for  us,  our  heirs  and  suc- 
cessors, do  grant  to  the  same  mayor,  aldermen,  and  citizens  of  the  city 
aforesaid,  and  their  successors,  that  they  and  their  successors  for  ever 
hereafter  may  have  and  hold,  and  shall  and  may  have  and  hold,  in  the 
OuildhaU  of  the  same  city,  one  court  of  record,  every  Monday  and 
Thursday  in  every  week,  yearly,  to  be  held  before  the  mayor  of  the 
city  aforesaid  for  the  time  being,  and,  in  the  absence  of  the  said  mayor, 
before  one  alderman  of  the  dtv  aforesaid  for  the  time  being,  to  be 
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deputed  by  the  same  mayor  for  the  time  being ;  and  that^  in  the  same 
court,  they,  may  hold,  by  plaint  to  be  levied  in  the  same    oonrt^ 
all  and  all  manner  of  pleas,  actions,  suits,  and  demands  of   what- 
soever trespasses  with  force  and  arms  or  otherwise,  in  contempt  of  ns^ 
our  heirs  and  successors,  done  or  to  be  done,  and  of  whatsoever  other 
trespasses,  faults,  and  offences  within  the  city  aforesaid,  the  suburbs 
and  liberties,  limits,  and  precincts  of  the  same,  done,  moved,  arising, 
had,  or  committed,  and  hereafter  to  be  done,  moved,  or  committed,  of 
all  and  all  manner  of  pleas  upon  the  case,  and  of  all  and  all  manner  of 
debts,  accompts,  covenants,  receipts,  detaining  of  charters,  writings, 
•and  muniments,  and  chattels,   taking  and  detaining  of  cattle    and 
chattels,  and  other  contracts  from  whatsoever  causes  or  things,  within 
the  city  aforesaid,  suburbs,  limits,  and  precincts  thereof,  arising  or 
happening,  and  of  all  other  actions  whatsoever,  personal  and  mixed : 
j^Q^  and  that,  as  often  as  *any  person  or  persons  shall  be  willing  to 
-^  implead  any  other  person  or  persons  whatsoever  possessing   or 
holding  lands,  tenements,  rents,  or  hereditaments  within  the  aforesaid 
city  and  suburbs,  limits  and  precincts,  of  the  same  lands,  tenements, 
rents,  and  hereditaments,  that,  so  often  as  he  or  they  so  being  willing 
to  implead  shall  sue  out  our  writ  of  right  patent,  to  be  issued  forth  of 
our  Court  of  Chancery  of  England,  to  be  directed  to  the  aforesaid 
mayor  of  the  city  aforesaid, — ^upon  which  writ  in  the  court  aforesaid, 
before  the  mayor  of  the  city  of  Hereford  aforesaid  for  the  time  being, 
and,  in  the  absence  of  the  said  mayor,  before  one  of  the  aldermen  of 
the  said  city  for  the  time  being,  deputed  by  the  said  mayor  for  the  time 
being,  he  or  they  so  as  aforesaid  being  willing  to  implead  shall  make 
their  protestation  to  prosecute  their  complaint  upon  the  writ  aforesaid 
made,  in  the  nature  of  a  writ  of  assize  of  novel  disseisin,  mort 
d'ancestre,  attaint,  or  in  the  nature  of  any  other  action  or  writ  whatso- 
ever at  common  law,  .as  the  matter  and  case  demands  and  requires,  and 
as  the  manner  there  is  ;  and  that  such  pleas,  complaints,  and  actions, 
as  well  real  as  personal  and  mixed,  shall  be  there  heard  and  determined 
before  the  mayor  of  the  said  city  aforesaid  for  the  time  being,  or,  in 
the  absence  of  the  said  mayor,  before  one  of  the  aldermen  of  the  city 
aforesaid  for  the  time  being,  by  the  said  mayor  for  the  time  being  to 
be  deputed,  in  the  Guildhall  of  the  same  city,  by  such  and  the  like 
proceedings  and  manner,  according  to  the  law  and  custom  of  our  king- 
dom of  England  by  which  and  as  shall  be  agreeable  to  our  law,  and  in 
as  ample  and  the  like  manner  and  form  and  as  in  any  other  court  of 
record  in  any  other  city,  borough,  or  town  incorporate  within  this  realm 
of  England  is  used  and  accustomed,  or  may  or  ought  so  to  be  done*. 
And  we  will,  and  for  us,  our  heirs  and  successors,  do  ordain,  that  the 
serjeants-at-mace  for  the  city  aforesaid  for  the  time  being,  or  any  of 
^^^^  them,  all  juries  ^panels,  inquisitions,  attachments,  precepts,  man- 
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dates  and  warrants,  judgments,  processes,  and  other  things  what- 


soever necessary  to  be  done  touching  or  concerning  the  causes  aforesaid 
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or  any  other  causes  whatsoever,  of  the  city  aforesaid,  within  the  said 
city  and  the  liberties  of  the  same,  shall  do  and  execute  as  to  them  shall 
be  commanded,  according  as  the  law  requires,  or  according  to  the 
custom  of  the  city  aforesaid,  and  as  in  the  like  cases  is  used  or  ought 
to  be  done  in  any  other  court  of  record  ia  any  other  city,  borough,  or 
town  incorporate  within  the  kingdom  of  England ;  and  that  the  ser- 
jeants-at-mace  of  the  city  aforesaid  for  the  time  being,  and  every  of 
them,  may  have  power  of  arresting,  taking,  attaching,  and  distraining, 
by  bodies  or  goods  and  chattels,  or  by  both  of  them,  whatsoever  per- 
sons within  the  city  aforesaid,  the  suburbs,  franchises,  and  liberties 
thereof,  against  whom  any  complaints  of  any  personal  pleas  in  the 
court  aforesaid  shall  be  brought,  to  answer  to  the  plaintiff  in  the  same 
complaints:  And  that  the  mayor  of  the  city  aforesaid,  and  his 
successors,  shall  and  may  have,  to  the  use  of  the  same  mayor,  alder- 
men, and  citizens  of  the  city  aforesaid  for  the  time  being,  all  and  all 
manner  of  fines,  amerciaments,  and  other  profits  of  and  in  the  court 
aforesaid,  or  by  reason  or  pretence  of  the  same  court  arising,  coming, 
or  happening." 

The  revising  barrister  found,  that,  since  the  passing  of  the  5  &  6  W. 
4,  c.  76,  the  corporation  had  appointed  a  treasurer  and  other  officers. 

Persons  called  <<  mayor's  porters  "  were  appointed  by  the  old  corpo- 
ration under  the  first  part  of  the  foregoing  extracts ;  and  such  porters 
took  the  following  oath : — 

<<  First,  That  you  shall  well,  honestly,  and  truly  behave  yourself, 
and  shall  observe,  occupy,  exercise,  and  keep  the  office  of  the  portership 
of  the  gate  within  the  city  of  Hereford,  by  night  and  by  day : 

<<Item.  You  shall  make  true  attachment,  and  true  ^return  and  ^^^^ 
presentments  of  the  same  forthwith  at  the  next  court  following,  *- 
and  nothing  conceal  from  the  mayor  of  the  court  :* 

"Item.  That  you  shall  do  no  extortion  to  the  King's  Majesty's 
people,  nor  take  of  them  bribes,  but  take  the  due  fee  that  belongeth  to 
your  office,  according  to  the  law  and  custom  of  this  city,  and  the  law^ 
of  this  realm : 

<<  Item.  Tou  shall  well  and  truly  keep  the  keys  of  the  said  gate,  save 
onto  the  use  of  the  King's  Majesty,  for  the  said  city,  and  lock  it  every 
night  by  ten  of  the  clock,  and  so  keep  the  same  gate  shut  until  day- 
light, except  it  be  upon  reasonable  causes,  at  the  request  of  honest  per* 
sons  having  business  and  affairs,  to  pass  and  repass,  &c. :  and  also  shall 
keep  the  keys  of  the  said  gate  safe  to  the  King's  Majesty's  Highness's 
ase,  and  be  always  ready  at  the  mayor's  commandment,  and  not  to 
deliver  the  keys  to  any  other.     So  help  you  God." 

In  consequence  of  the  removal  of  the  city  gates,  the  foregoing  oath 
has  long  since  ceased  to  be  administered  to  the  mayor's  porters,  who, 
in  lieu  thereof,  took  the  constable's  oath,  of  which  the  following  is  a 
copy:— 
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<<  Ton  shall  well  and  truly  occupy  and  ezerciae  the  office  of  constable- 
ship  of  the  peace  in  this  city  of  Hereford,  and  the  liberties  thereof* 
Tott  shall  see  His  Majesty's  peace  kept  duly  and  truly  at  all  times  to 
the  utmost  of  your  power,  so  long  as  you  shall  continue  in  the  said 
office :  Tou  shall  be  obedient  unto  the  commandments  of  the  mayor 
and  justices  of  the  peace  of  the  same  city  at  all  times,  both  by  night 
and  by  day,  as  well  for  the  preservation  of  His  Majesty's  peace  as  in 
all  other  lawful  things:  All  warrants,  writs,  and  precepts  to  you 
directed,  you  shall  execute  and  do :  You  shall  see  the  statute  of 
Winchester  and  all  other  statutes  put  in  execution  concerning  vaga- 
bonds, beggars,  and  unlawful  games :  Also  you  shall  see  the  King's 
^^g.^  Majesty's  watch  kept  within  this  *city,  when  required,  according 
•1  to  the  la\  B  and  statutes  in  that  case  provided :  And  all  other 
things  that  belong  to  your  said  office  yon  shall  well  and  truly  execute 
and  do,  to  the  best  of  your  power,  as  long  as  you  shall  continue  in  the 
same.    So  help  you  God." 

Upon  the  passing  of  the  Municipal  Corporation  Reform  Act,  the 
mayor's  porters  then  in  office,  in  pursuance  of  the  powers  thereby  given, 
.received  compensation;  and  one  similar  officer  only  was  appointed. 

On  behalf  of  the  objector  it  was  contended  that  the  voter,  William 
Arnold,  and  the  other  serjeants-at-mace,  were  constables  appointed 
under  the  Municipal  Corj^oration  Reform  Act,  and  were  disqualified 
from  voting,  by  the  statute  19  &  20  Vict.  c.  69,  s.  9,  and  were  conse- 
quently not  entitled  to  remain  upon  the  register  of  voters  of  the  said 
city  and  borough. 

The  revising  barrister  decided  that  the  serjeants-at-mace  were 
appointed  by  the  corporation  of  Hereford  under  the  said  charter,  and 
not  under  the  Municipal  Corporation  Reform  Act ;  and  that  the  voter, 
William  Arnold,  was  not  disqualified  from  voting :  and  he  allowed  the 
vote. 

If  the  court  should  be  of  opinion  that  this  decision  was  incorrect,  the 
name  of  William  Arnold  was  to  be  removed  from  the  list  of  freemen 
entitled  to  vote  in  and  for  the  said  city. 

Francis  Woodhouse  Hollings  and  Charles  Morgan,  mentioned  in  a 
schedule  annexed  to  the  case,  were  duly  objected  to  by  the  same 
objector,  and  on  the  same  grounds;  and  the  facts  relating  to  them 
were  the  same  as  already  set  out,  excepting  that  Francis  Woodhouse 
Hollings  was  qualified  to  vote  as  a  householder  as  well  as  a  freeman ; 
and  the  same  decision  was  come  to  in  each  case. 

Notice  of  appeal  was  given,  and  the  appeals  consolidated. 
♦1  ^1  *  ^'  ^'  Oooky  for  the  appellant. — The  decision  of  the  revising 
-'  barrister  is  clearly  errroneous.  The  appointment  of  Arnold  to 
the  office  of  8erjeant*at-mace,  which  took  place  in  1851,  was  made 
by  virtue  of  the  Municipal  Corporation  Reform  Act,  5  &  6  W.  4,  c.  76, 
and  not  under  the  charter  set  out  in  the  case.     By  the  Ist  section  of 
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that  statute,  it  ia  enacted  that  « so  much  of  all  lavs,  atatutesy  and 

usages,  and  so  much  of  all  royal  and  other  charters,  grants,  and  letters 

patent  now  in  force  relating  to  the  several  boroughs  named  in  the 

schedules  A.  and  B.  to  this  act  annexed  (and,  amongst  others,  the  oitj 

and  borough  in  question),  or  to  the  inhabitants  tliereof,  or  to  the 

several  bodies  or  reputed  bodies  corporate  named  in  the  said  schedulefli 

or  any  of  them,  as  are  inconsistent  with  or  contrary  to  the  proidsioBa 

of  this  act,  shall  be  and   the  same  are  hereby  repealed."    Exeepti 

therefore,  so  far  as  they  are  preserved  by  that  act,  all  the  powers  of 

the  old  corporation  are  at  an  end.     Previous  sections  having  provided 

for  the  election  of  a  body  to  be  called  the  town-council  of  the  borough, 

the  58th  section  proceeds  to  define  their  duties  with  regard  to  the 

appointment  of  corporate  officers :  it  enacts,  <(that  the  coxmdl  of  every 

borough,  on  the  9th  day  of  November  in  the  then  present  year,  shall 

appoint  a  fit  person,  not  being  a  member  of  the  council,  to  be  the  town* 

clerk  of  such  borough,  &c. ;  and  the  council  of  every  borough  shall  in 

every  year  appoint  another  fit  person,  not  being  a  member  of  the 

council,  to  be  the  treasurer  of  the  borough,  and  also  such  other  officen 

09  have  been  usually  appointed  in  such  borough^  or  ae  they  ehatt  think 

necessary  for  enabling  them  to  carry  into  execution  the  various  powere 

and  duties  vested  in  them  by  virtue  of  this  a(?f,  and  may  from  time  to 

time  discontinue  the  appointment  of  such  officers  as  shall  appear  to 

them  not  necessary  to  be  re-appointed ;  and  shall^  take  such  security 

for  the  due  execution  of  his  office  by  any  *such  town*clerk,  ri^HA 

treasurer,  or  other  officer,  as  the  said  council  shall  think  proper ;  ^ 

and  shall  order  to  be  paid  to  the  mayor,  and  to  the  town-clerk  and 

treasurer,  and  to  every  such  other  officer  to  be  employed  as  aforesaidi 

such  salary  or  allowance  as  the  said  council  shall  tlmk  reasonable; 

and,  in  case  of  a  vacancy  in  any  such  office  as  aforesaid  by  death, 

resignation,   or  removal,  the  council  of  such  borough  may  appoint 

another  fit  person  in  the  place  of  the  person  so  making  audi  vaeancy ; 

provided  that  the  town-clerk  and  treasurer  shall  not  be  the  same 

person."     That  clause  provides  that  the  whole  future  patronage  of  the 

borough  shall  be  vested  in  the  town-councfl.    The  65th  section  provides 

"that  the  council  elected  under  this  act  in  any  borough  shall  have 

power  to  remove  from  his  office  every  bailiff,  treasurer,  or  chamberlain, 

tud  every  other  ministerial  or  executive  officer  of  such  borough  and 

body  corporate  who  shall  be  in  office  at  the  time  of  the  first  election  of 

councillors  under  this  act ;  and  every  sudi  bailiff,  treasurer,  or  eham- 

berlam,  and  every  other  ministeriai  or  executive  cfficer  in  such  horough, 

shaQ  continue  to  act  in  the  same  capwsity  as  heretofore,  and  to  execute 

aQ  the  duties  heretofore  behmging  to  his  office,  and  be  entitled  to  have 

the  same  salaries,  fees,  aad  emDhimeBts  as  he  wovid  hare  had  if  this 

act  had  not  passed,  until  he  shall  be  removed  from  his  office  and  &o 

longer,  mnUss  he  shaU  be  reappointed  according  to  the  provieums  i^this 

H.  s.,  VOL.  I.— S 
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aet.*'    The  providon  for  the  appointment  of  constables  is  contained  in 

B.  76)  which  enacts  <<  that  the  council  to  be  elected  for  any  borongh 

fihally  immediately  after  their  first  election,  and  so  from  time  to  time 

thereafter  as    they  shall  deem  expedient,  appoint,  for  such  time  as 

they  may  think  proper,  a  sa£Scient  number  of  their  own  body,  who, 

together  with  the  mayor  of  the  borough  for  the  time  being,  shall  be 

wd  be  called  the  watch-committee  for  such  borough,  &c. ;  and  such 

^IK}  ^^tch-committee  shall,  within  *three  weeks  after  their  first  for- 

^  mation,  and  so  from  time  to  time  thereafter  as  occasion  shall 

require,  appoint  a  sufficient  number  of  fit  men,  who  shall  be  sworn  in, 

before  some  justice  of  the  peace  having  jurbdiction  within  the  borough, 

to  act  as  constables  for  preserving  the  peace  by  day  and  by  night,  and 

preventing  robberies  and  other  felonies,  and  apprehending  offenders 

against  the  peace ;  and  the  men  so  sworn  shall,  not  only  within  such 

borough,  but  also  within  the  county  in  which  such  borough  or  part 

tliereof  shall  be  situated,  and  also  within  every  county  being  within 

seven  miles  of  any  part  of  such  borough,  and  also  within  all  liberties  in 

any  such  county,  have  all  such  powers  and  privileges,  and  be  liable  to 

all  such  duties  and  responsibilities,  as  any  constable  duly  appointed 

now  has  or  hereafter  may  have  within  his  constablewick  by  virtue  of 

the  common  law  of  this  realm  or  of  any  statutes  made  or  to  be  made, 

and  shall  obey  all  such  lawful  commands  as  they  may  from  time  to  time 

receive  from  any  of  the  justices  of  the  peace  having  jurisdiction  within 

such  borough,  or  within  any  county  in  which  they  shall  be  called  on  to 

act  as  contables,  for  conducting  themselves  in  the  execution  of  their 

office."    The  watch-committee,  therefore,  who  are  delegated  by  the 

town-council,  appoint  all  constables.     The  case  finds  that  the  serjeants- 

at-mace  are  constables, — that  they  act  «  as  police  constables  and  con- 

aervators  of  the  peace,  executing  warrants,  serving  summonses,  and  ap* 

prehending  prisoners."   Since  the  passing  of  the  Municipal  Corporation 

Reform  Act,  they  derive  their  authority  solely  from  their  reappointment 

by  the  town-council.   The  7th  section  of  the  19  k  20  Vict.  c.  69,  enacts 

that  <«  the  constables  acting  under  the  2  &  8  Vict.  c.  93,(a}  the  3  &  4 

*161  ^*^'  ^'  ®^'^*^  the  5  &  6  W.  4,  c.  76,  and  this  *act,  or  any  of  the 
-*  said  acts,  shall,  in  addition  to  their  ordinary  duties,  perform  all 
BQch  duties  connected  with  the  police  in  their  respective  counties  or 
boroughs  as  the  justices  in  general  or  quarter  sessions  assembled,  or 
the  watch-committees  of  such  respective  counties  or  boroughs,  from 
time  to  time  direct  and  require."  The  respondent,  therefore,  clearly 
falls  within  the  prohibition  contained  in  the  9th  section  of  the  19  &  20 
Vict.  c.  69,  that  «<  no  head  or  other  eonHable  already  appointed,  or 
hereafter  to  be  appointed  for  any  borough,  under  the  said  act  of  5  &  8 

(a)  "  r^r  th«  wUbUahiiitBi  of  eooi^  Mid  diitrlei  oomUUm  hj  tb«  uthority  of  jutiMi  «f  ti^ 


(6)  An  Mt  to  ftinond  tht  loft-moiitioMd  aei 
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W.  4,  c.  76,  except  special  constables,  shall,  daring  the  time  he 
continues  to  he  such  constable,  or  within  six  calendar  months  after  he 
has  ceased  to  be  such  constable,  be  capable  of  giving  his  vote  for  the 
election  of  any  person  to  any  municipal  office  in  such  borough,  or  for 
the  election  of  a  member  to  serve  in  parliament  for  such  borough  or 
any  county  in  or  to  which  such  borough  is  situate  (either  wholly  or  in 
part)  or  adjoins,  or  for  any  borough  within  any  such  county,"  &c.  The 
sergeant-at-mace  is  clearly  a  constable,  and  one  who  can  only  derive 
his  authority  by  appointment  under  the  Municipal  Corporation  Reform 
Act,  and  consequently  is  prohibited  from  voting. 

H.  JameBj  for  the  respondent. — ^The  decision  of  the  revising  barris- 
ter is  right.  The  respondent  and  the  two  other  persons  named  are  not 
'^constables"  at  all ;  and,  if  they  are  constables,  they  are  not «  consta- 
bles appointed  for  the  borough  under  the  t5  &  6  W.  4,  c.  76,"  and  there- 
fore not  within  the  19  k  20  Vict.  c.  69,  s.  9.  The  revising  barrister 
has  not  found  by  the  case  that  these  persons  are  constables  ;  and  there 
b  nothing  in  the  charter,  or  in  the  oath,  in  which  their  duties  are 
defined,  to  show  that  they  are  appointed  for  the  purpose  of  acting  as 
constables.  It  is  true,  it  was  part  of  their  duty  to  assist  in  keeping 
the  peace  ;  but  that  is  no  more  than  the  ^duty  which  the  law  im-  p^^. 
poses  upon  every  magistrate,  as  well  as  upon  a  watchman  or  beadle :  ^ 
see  Lawrence  v.  Hedger,  3  Taunt.  14.  The  original  creation  of  ser- 
jeants-at-mace  was  with  a  view  to  their  attendance  upon  the  mayor's 
court,  as  well  as  upon  the  person  of  the  mayor  upon  state  occasions, 
and  not  with  a  view  to  the  performance  by  them  of  the  ordinary  duties 
of  peace  officers  or  police  constables.  Should  the  court,  however,  think 
that  these  serjeants-at-mace  are  constables,  they  are  not  constables 
appomted  under  the  Municipal  Corporation  Reform  Act,  5  &  6  W.  4,  c. 
T6.  The  argument  on  the  other  side  assumes  that  the  statute  intended 
to  abolish  all  charters  then  existing.  The  1st  section,  however,  expressly 
reserves  them,  except  in  so  far  as  they  may  be  inconsistent  with  or 
contrary  to  the  provisions  of  that  act.  It  was  not  intended  to  operate 
any  new  creation  of  corporations ;  but  merely  to  alter  the  terms  on 
which  the  old  corporations  were  to  continue  to  exist.  Upon  its  being 
suggested  by  counsel  in  Arnold  v.  Ridge,  13  0.  S.  745,  750  (E.  C.  L. 
R.  vol.  76),  that  <<  the  new  corporations  are  not  the  same  as  existed 
before  the  5  &  6  W.  4,  c.  76,"  Maule,  J.,  observed :  "  They  have  very 
often  been  so  considered.  I  do  net  think  you  can  successfully  contend 
the  contrary."  The  case  is  in  truth,  disposed  of  by  the  76th  section^ 
which  enables  the  watch-committee  to  appoint  all  constables  who  are 
H>pointed  under  the  act :  and  the  case  finds  that  the  serjeants-at-mace 
ure  appointed,  not  by  the  watch-committee,  as  they  would  be  if  appoint- 
^  under  the  act,  but  by  the  mayor  and  corporation,  by  whom  the  oath 
is  adoiinistered  to  them, — ^no  change  having  taken  place  in  the  mode  of 
their  appomtment  since  the  passing  of  the  5  &  6  W.  4.  c.  76.     The  77th 
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section  gives  the  watch-committee  poVer  to  dismiss  constables :  could 
they  take  upon  themselves  to  dismiss  persons  who  are  appointed  to  the 
office  of  serjeants-at-mace  by  the  mayor  ?  Again  the  11  k  12  Vict.  c. 
^^  ^^  14,  provides  for  the  ^superannuation  of  condtables :  could  these 

•^  persons  be  superannuated  by  the  watch-committed  ?  It  is  submit- 
ted that  the  officers  in  question  are  not  constables  within  the  9th  section 
of  the  19  k  20  Vict.  c.  69,  and  therefore  not  deprived  of  the  right  of 
voting. 

Cookej  in  reply. — In  order  to  bring  him  within  the  operation  of  the  19 
k  20  Vic.  c.  69,  s»9,  it  is  not  necessary  that  the  party  should  be  a  <<  po- 
lice" constable.  The  case  finds  that  these  persons  are  paid  l)y  the 
treasurer  of  the  borough:  and  all  constables  who  participate  in  the 
borough-fund  under  the  5  &  6  W.  4,  c.  76,  are  deprived  of  the  right  of 
voting.  They  were  constables  before  the  passing  of  the  act ;  and  are 
so  still. 

Gresswell,  J. — I  am  of  opinion  that  the  respondent  in  this  case  is 
entitled  to  be  continued  on  the  register.  It  appears  to  bie  that  a  ser- 
jeant-at-mace  cannot  be  considered  as  an  officer  appointed  under  the  5 
&  6  W.  4,  c.  76.  Upon  looking  at  the  58th  section  of  that  act, — ^which 
relates  to  the  appointment  of  officers, — I  think  it  may  have  been  intro- 
duced for  this  purpose : — The  legislature  having  in  previous  sections 
provided  for  the  election  of  a  n^w  governing  body,  to  be  called  the  town- 
council,  declare  by  the  58th  section  that  all  such  officers  as  have  usually 
been  appointed  in  the  borough,  or  as  may  be  thought  necessary  for 
enabling  them  to  carry  into  execution  the  various  powers  and  duties 
vested  in  them  by  the  act,  shall  thereafter  be  appointed  by  such  new 
governing  body.  It  was  necessary  to  give  that  power  in  terms  to  the 
newly-created  body,  inasmuch  as  it  might  otherwise  have  been  contended 
that  the  old  municipal  body  continued  to  exist  for  that  purpose,  the 
charter  remaining  unrepealed.  Therefore,  when  the  act  of  parliament 
"vests  the  power  of  appointment  in  the  new  governing  body,  and  does 
_q^  not  take  away  the  charter,  the  ^inevitable  conclusion,  inmy  judg- 
-*  ment,  is  that  those  persons  are  still  appointed  virtually  under  the 
charter,  aiid.not  under  the.  act  of  parliament.  The  next  clause  of  the 
act  relied  on  is  the  76th,  which  enables  the  town-council  to  select  certain 
members  of  their  own  body,  who,  together  with  the  mayor,  shall  be  called 
the  watch-committee,  and  enacts  that  such  watch-committee  shall  appoint 
conetables  for  preserving  the  peace  in  the  borough.  Now,  it  may  very 
well  be  doubted  whether  this  person  is  a  constable  at  all,  though  his 
appointment  may  entail  upon  him  the  performance  of  duties  like  those 
performed  by  leonstables.  The  power  given  to  the  watch-committee  is, 
a  special  power  to  appoint  constables  <<  who  shall  be  sworn  in  before  some 
justice  of  the  peace  having  jurisdiction  within  the  borough,  to  act  as 
constables  for  preserving  the  peace  by  day  and  by  night,  and  preventing 
robberies  and  othef  felonies,  and  apprehending  offenders  against  the 
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peace."  The  Berjennts-at-mace  are  neither  appointed  nor  sworn  in 
under  that  section.  The  recent  act  of  19  &  20  Vict.  c.  69,  in  s.  1, 
recites  the  2  &  3  Vict.  c.  93,  and  the  3  &  4  Vict,  c.  88, — acts  for  the 
establishment  and  regulation  of  county  and  district  constables;  and 
then  recites,  that,  by  the  5  &  6  W.  4,  c.  76,  "  provision  is  made  for  the 
appointment  of  constables  in  all  boroughs  in  England  and  Wales,  which 
are  subject  to  that  act,"  and  that,  "  for  the  more  effectual  prevention 
and  detection  of  crime,  suppression  of  vagrancy,  and  maintenance  of 
good  order,  it  is  expedient  that  further  provision  should  be  made  for  se- 
curing an  efficient  police-force  throughout  England  and  Wales."  Now, 
the  only  provision  in  the  6  &  6  W.  4,  c,  76,  for  the  appointment  of 
constables,  is  that  contained  in  the  76th  section :  and,  when  we  find  pro- 
visions in  the  earlier  sections  of  the  19  &  20  Vict.  c.  69,  for  the  appoint- 
ment and  regulation  of  constables  for  the  more  effectual  prevention 
and  detection  of  crime,  suppression  of  vagrancy,  and  ^mainten-  p^^n 
ance  of  good  order,  followed  by  an  enactment  in  s.  9,  that  <<  no  ^ 
head  or  other  constable  already  appointed  or  hereafter  to  be  appointed 
for  any  borough^  under  the  5  &;  6  W.  4,  c.  76,  except  special  constables, 
shall,  during  the  time  he  continues  to  be  such  constable,  or  within  six 
calendar  months  after  he  has  ceased  to  be  such  constable,  be  capable  of 
givmg  his  vote  for  the  election  of  any  person  to  any  municipal  office  in 
such  borough,  or  for  the  election  of  a  member  to  serve  in  parliament 
for  such  borough,"  &c,,  I  cannot  for  a  moment  doubt  that  the  legisla- 
ture was  intending  to  refer  to  the  officers  appointed  under  the  76th  sec- 
tion of  the  5  &  6  W.  4,  c.  76,  and  consequently  that  the  serjeants-at- 
mace,  who  are  appointed  in  the  manner  mentioned  in  the  case,  do  not 
fall  within  the  9th  section  of  the  19  &  20  Vict.  c.  69.  I  therefore  think 
the  respondent's  name  was  rightly  retained  upon  the  register,  and  that 
the  appeal  must  be  dismissed. 

Crowdbr,  J. — I  also  am  of  opinion  that  the  respondent  was  enti- 
tled to  have  his  ^ame  retained  upon  the  register,  because  I  think  he 
does  not  fall  within  the  9th  section  of  the  19  k  20  Vict.  c.  69,  which 
deprives  constables  appointed  under  the  76th  section  of  the  Municipal 
Corporation  Reform  Act  of  the  right  of  voting  in  the  election  of  mem- 
bers for  the  borough.  Those  persons  only  are  to  be  deprived  of  the 
franchise  who  come  distinctly  and  clearly  within  the  first-mentioned 
provision.  It  is  immaterial  to  inquire  whether,  if  the  duties  to  be 
performed  by  the  serjeants-at-mace  are  the  same  as  those  of  ordinary 
constables,  and  that  fact  had  been  brought  to  the  attention  of  the  legis- 
lature, they  might  not  have  been  iiicluded  in  the  prohibition  contained 
in  the  9th  section  of  the  recent  act ;  for,  I  think  it  is  impossible  to  say 
that  they  are  appointed  under  the  5  &  6  W.  4,  c.  76,  s.  76.  I  agree 
with  my  brother  CresSwell  in  *thinking  that  there  is  nothing  in  ^^^^ 
the  58th  section  to  warrant  us  in  concluding  that  the  Serjeants-  ^ 
at>mace  are  appointed  under  that  section.     I  was'  anxious  during  the 
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argument  to  learn  if  there  was  any  other  section  of  the  Municipal  Cor- 
poration Reform  Act  referring  to  the  appointment  of  constables.  Nono 
could  be  pointed  out  but  the  76th,  whieh  clearly  relates  only  to  officern 
appointed  by  the  watch-committee.  When  the  9th  section  of  the  19  & 
20  Vict.  c.  69,  is  looked  at,  it  evidently  refers  to  such  constables  as 
are  appointed  under  the  76th  section  of  the  5  &;  6  W.  4,  c.  76.  The 
sergeant-at-mace  not  being  a  constable  appointed  under  that  section, 
the  prohibition  does  not  refer  to  him,  and  consequently  his  right  of 
voting  remains. 

WiLLES,  J. — General  words  in  an  act  of  parliament  are  always  to  be 
construed  according  to  the  subject-matter  with  which  the  legislature  is 
dealing.     It  is  clear  from  the  recitals  in  the  1st  section  of  the  19  k  20 
Vict.  c.  69,  that  the  9th  section  meant  to  deal  with  the  descriptions  of 
constables  thereinbefore  alluded  to ;  and,  therefore,  when  it  enacts  that 
no  constable  appointed  under  the  5  &  6  W.  4,  c.  76,  shall  be  entitled 
to  vote,  it  must  be  understood  to  mean  no  $ueh  constable  as  before 
referred  to,  viz.  constables  appointed  pursuant  to  the  prorisions  of  the 
76th  section  of  the  Municipal  Corporation  Reform  Act.     An  instance 
of  this  sort  occurs  in  the  7th  section  of  the  3  &;  4  W.  4,  c.  98,  which 
enacts  <<  that  no  bill  of  exchange  or  promissory  note  made  payable  at 
or  within  three  months  of  the  date  thereof,  or  not  having  more  than 
three  months  to  run,  shall,  by  reason  of  any  interest  taken  thereon 
or  secured  thereby,  &c.,  be  void ;"  and  then  proceeds,  <<  nor  shall  the 
liability  of  any  party  to  any  bill  of  exchange  or  promissory  note  be 
affected  by  reason  of  any  statute  or  law  in  force  for  the  prevention  of 
♦99-1  usury."     The  Court  of  Queen's  Bench,  in  a  case  of  *Vallance 
^^J  V.  Siddel,  6  Ad.  k  B.  982  (E.  C.  L.  R.  vol.  88),  2  N.  &  P.  78, 
seemed  to  think  that  the  words  ^^any  bill  of  exchange,"  were  to  bo 
construed  as  «any  euch  bill  of  exchange,  "(a) 

James  asked  for  costs. 

Cresswell,  J.,  after  consulting  the  master,  said  he  understood  the 
practice  to  be,  to  allow  the  respondent  his  costs  of  the  appeal,  when 
the  decision  of  the  revising  barrister  is  affirmed.(() 

WiLLES,  J. — Especially  where,  as  here,  the  party's  claim  to  the 
franchise  is  established  by  our  decision. 

Cookoj  for  the  appellant,  submitted  that  it  could  hardly  be  con- 
sidered a  case  for  costs,  seeing  that  the  question  was  one  that  was 
fairly  arguable. 

Cresswell,  J. — I  must  confess  I  thought  it  a  very  plain  case  on 
reading  it. 

Appeal  dismissed,  with  costs. 

(a)  And  sea  King  r.  Bnddon,  10  Ad.  A  B.  675  (B.  C.  L.  R.  rol.  37),  2  P.  A  D.  546. 
(6)  See  17  C.  B.  316,  n.  (a)  (B.  G.  L.  R.  roL  84) ;  and  post,  pp.  23,  S3,  62. 
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♦Borough  of  BURY  ST  EDMUNDS.  [*28 

JAMES  WILLIAM  CLARK,  Appellant,  The  Overseers  of  the 
Parish  of  ST.  MARY,  BURY  ST.  EDMUNDS,  Respondents. 
N<n>.  10. 

A.  o]um«d  to  be  regUtered  as  the  oceopier  of  a  hoase  of  the  requisite  yearly  ralne  to  eoofer  % 
Tote.  The  reTising  barritter  found  that  A.  was  the  keeper  of  the  GuUdhaH  at  B. ;  that  tha 
houe  in  qneetion  was  the  retideooe  assigned  by  the  corporation  to  the  ball-keeper,  and  in 
which  he  was  required  to  reside ;  and  that  it  was  necessary  for  the  dne  performance  of  his  dntiea 
as  haU-kcoper  that  he  should  reside  there : — Held,  that  this  was  an  oceopation  as  eervant  to 
the  corporation,  and  not  an  oceopation  as  tenant  within  the  2  W.  4,  o.  ib,  s.  27. 

If  here  the  decision  npon  an  appeal  is  adverse  to  the  claim  of  franchise,  eemble  that  the  court 
will  grant  or  withhold  costs  according  as  they  see  that  there  was  reasonable  ground  for  the 
appeal ;  but  that,  where  the  decision  against  the  appellant  sopporti  the  franchise,  eoati  wffl 
be  given  aa  a  matter  of  course. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  horongh 
of  Bury  St.  Edmunds,  James  William  Clark  claimed  to  be  inserted  in  the 
said  list  for  the  parish  of  St.  Mary,  in  the  said  borough,  as  follows :-— 


Name  &o.  of  voter. 

Place  of  abode. 

Qualiflcation. 

Street   lane,  Ac,  whera   property 
lituate,  &0. 

Clark,  Jamea  William. 

80,  Whiting  Street 

House. 

80,  Whiting  Street 

Within  the  said  borough  are  certain  charity  trust  estates  formerly 
called  The  Guildhall  FeoiTmenty  belonging  to  certain  trustees  or 
feoffees,  and  now  regulated  by  a  scheme  made  by  the  Court  of  Chan- 
eery  in  1842.  Amongst  the  said  estates  are  the  Guildhall  and  the 
house  in  Whiting  Street  occupied  by  the  said  James  William  Clark. 
The  Guildhall  is  used  for  general  public  purposes  connected  with  the 
borough,  and  is  not  rated  to  the  relief  of  the  poor.  The  said  Guild- 
hall  is  situate  in  Guildhall  Street,  which  street  runs  parallel  to  Whit-, 
ing  Street,  in  which  is  the  house  occupied  by  the  said  James  William 
Clark  (of  the  yearly  value  of  lOZ.  and  upwards).  At  the  back  of  the 
house  in  Whiting  Street  is  a  garden,  having  a  door  communicating  with 
a  yard  at  the  back  of  the  Guildhall.  The  said  door  in  the  said  wall  is 
fastened  by  a  lock  and  a  bolt  on  the  side  towards  the  said  garden,  and 
is  the  only  means  of  communication  between  the  *  Guildhall  pre-  ^^^4, 
mises  and  the  house  and  garden.  The  said  James  William  Clark  ^ 
has  the  keys,  and  the  entire  and  exclusive  control  of  the  said  house ; 
the  feoffees  reserving  a  small  room  as  an  office  under  the  same  roof, 
but  having  no  internal  communication  with  the  said  house,  and  entered 
by  a  door  opening  into  a  yard  at  the  side  of  the  said  house,  also 
occupied  by  the  said  James  William  Clark.  The  entrance  door  of  the 
Guildhall,  opening  into  Guildhall  Street,  is  secured  by  a  lock,  which 
can  be  used  from  the  inside  and  from  the  outside,  and  by  an  iron 
movable  bar  inside,  occasionally  used. 
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The  hall-keeper  is  elected  annually,  in  January,  by  the  said  feoffees. 
The  isaid  James  William  Clark  was  elected  hall-keeper  in  January, 
1846,  and  has  since  been  elected  annually  up  to  and  inclusive  of  the  ^ 
present  year. 

According  to  the  entry  contained  in  the  minute  book  of  the  resolu- 
tions come  to  by  the  said  feoffees  at  their  annual  meeting  held  in 
January  of  each  year,  pursuant  to  the  scheme,  and  dated  the  15th  of 
January,  1846,  the  said  James  William  Clark  was  elected  hall-keeper, 
to  have  possession  at  Lady-Day  then  next,  and  to  receive  salary  from 
the  date  of  election. 

From  January,  1847,  to  January,  1858,  inclusive,  the  said  James 
'Vf^Iiam  Clark  was  re-elected  under  the  following  minute  annually 
entered  in  the  said  book : — <<  Mr.  James  William  Clark  was  elected 
hall-keeper  for  the  year  ensuing."  On  the  12th  of  January,  1854^  the 
minute  is  as  follows: — <<Mr.  James  William  Clark  is  elected  hall- 
keeper  for  the  year  ensuing ;  ar^  that  the  said  James  William  Clark 
be  continued  as  tenant  of  the  hou^e  in  which  he  lives,  he  paying  the 
rateSf  taxeSf  and  outgoings.*'  On  January  the  11th,  1855,  a  minute 
fflmilarly  worded  with  the  preceding  one  appears  in  the  same  book, 
pn  January  the  10th,  1856,  the  entry  is, — <<  Mr.  James  William  Clark 
is  elected  halUkeeper  for  the  ensuing  year." 

^^.^  *From  the  appointment  of  the  said  James  William  Clark,  in 
^  January,  1846,  until  the  6th  of  April  in  the  same  year,  the  said 
James  William  Clark  resided  in  and  occupied  another  house,  paying 
rent,  rates,  and  taxes  for  the  same,  the  widow  of  the  late  hall-keeper 
being  permitted  during  that  period  to  remain  in  the  house  in  question. 

The  said  James  William  Clark  pays  no  money  rem  for  the  said 
house;  his  occupation  being  considered  as  part  payment  for  his  services. 

It  is  necessary  for  the  due  discharge  of  his  duties  as  hall-keeper  that 
he  should  reside  in  the  hmse  in  qtustion,  which  was  buiUj  upwards  of 
forty  years  dLgOjfor  the  residence  of  the  halUkeeper, 

The  said  James  William  Clark,  since  his  appointment  in  January, 
1846,  and  up  to  the  present  time,  has  paid  all  rates  and  taxes,  and 
done  all  internal  repairs,  excepting  on  one  occasion,  when  the  feoffees 
and  himself  jointly  re-floored  one  of  the  rooms  in  the  said  house. 

A.  minute  of  the  9th  of  February,  1846,  in  the  aforesaid  minute- 
book,  is  as  follows : — «  The  hall-keeper,  James  William  Clark,  applied 
to  the  trustees  for  directions  whether  he  was  to  pay  for  the  fruit-trees 
at  the  hall-keeper's  house ;  and,  it  appearing  to  the  trustees  that  such 
trees  could  not  be  removed  by  Mrs.  Ward,  they  were  not  to  be  paid 
for  by  Clark ;  and  Clark  was  informed  that  he  would  not  be  paid  for 
anything  which  he  should  leave." 

Being  of  opinion  that  the  occupation  of  the  said  house  by  the  said 
James  William  Clark  was  necessary  to  the  due  performance  of  his  duties 
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09  hall'keepery  and  that  he  was  required  to  occupy  the  said  house,  the 
revising  barrister  disallowed  the  iciaim  of  th^  said  James  William  Clark. 
Wdiby^  for  the  appellant. — The  question  is  whether  the  claimant, 
James  William  Clark,  occupied  the  house  ^described  in  the  case,  ^^^^ 
a»  tenant,  within  the  2  W.  4,  c.  45,  s.  27.  It  is  to  be  observed  *- 
that  the  revising  barrister  has  not  found  as  a  fact  that  Clark  was 
required  to  occupy  it,  as  part  of  the  terms  of  his  employment  as  hall- 
keeper,  but  merely  states  that  as  his  opinion,  or  as  an  inference  from 
the  facts  which  he  has  found.  All  the  law  that  is  to  be  found  on  this 
subject  is  contained  in  the  judgment  pronounced  by  this  court  in 
Hughes,  App.,  The  Overseers  of  Chatham,  Itesp.,  7  Scott,  N.  R.,  581. 
5  M.  &  G.  54  (E.  C.  L.  R.  vol.  44),  1  Lutw.  Reg.  Cas.  51,  andDob3on,  App,, 
Jones,  Reap.,  8  Sqott,  K.  R.  80,  5  M.  &  <j.  112^  1  Lutw.  Reg.  Cas. 
105.  In  the  former  of  these  cases.  A.,  the  master  rope-maker  in  a 
royal  dock-yard,  had,  as  such,  a  house  in  the  dock-yard  for  his  resi- 
dence, of  which  he  had  the  exclusive  use,  without  paying  rent,  as  part 
remuneration  for  his  services,  no  part  of  it  being  used  for  public 
purposes :  the  house  was  stated  in  the  case  to  belong  to  the  lords  of 
the  Admiralty :  if  A.  had  not  had  it,  he  would  have  had  an  allowance 
for  a  house  in  addition  to  his  salary :  and  it  was  held  that  A.  occupied 
the  house  as  tenant  within  s.  27.  In  the  other  case,  of  Dobson,  App., 
Jones,  Resp.,  A.,  the  surgeon  of  Greenwich  Hospital,  as  such,  occupied 
a  house  at  the  infirmary  in  the  hospital,  which  was  appropriated  to  the 
surgeon  :  repairs  were  done  by  the  commissioners  of  the  hospital:  the 
surgeons  to  the  hospital,  when  not  provided  with  a  residence  within  the 
hospital,  w^re  allowed  a  weekly  sum  as  lodging-money :  and,  by  the 
regulations  of  the  commissioners  of  the  hospital,  no  officer  of  the 
hospital  is  allowed  to  make  any  exchange  of  apartments.  It  was  held 
that  A.  did  not  occupy  the  house  as  tenant  within  s.  27,  inasmuch  as 
he  was  required  to  occupy  the  same  with  a  view  to  the  more  efficient 
performance  of  his  duties  as  a  surgeon.  The  present  case  has  some  of 
the  incidents  which  appear  in  both  these  cases,  and  some  additional 
ones.  The  principle  which  must  govern  this  case  is  very  clearly  laid 
*down  by  Tindal,  C.  J.,  in  the  case  first  cited.  <<  There  is,''  he  p^^. 
says,  ««no  inconsistency  in  the  relation  of  master  and  servant  ^ 
with  that  of  landlord  and  tenant.  A  master  may  pay  his  servant  by 
conferring  on  him  an  interest  in  real  property,  either  in  fee,  for  years, 
at  will,  or  for  any  other  estate  or  interest ;  and,  if  he  do  so,  the  servant 
then  becomes  entitled  to  the  legal  incidents  of  the  estate,  as  much  as 
if  it  were  purchased  for  any  other  consideration.  But  it  may  be  that 
a  sefVant  may  occupy  a  tenement  of  his  master's,  not  by  way  of  pay- 
ment for  his  services,  but  for  the  purpose  of  performing  them  :  it  may 
be  that  he  is  not  permitted  to  occupy,  as  a  reward,  in  the  performance 
of  his  master's  contract  to  pay  him,  but  required  to  occupy,  in  the 
performance  of  his  contract  to  serve  his  master.    The  settlement  cases 
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cited  in  argnment  established,  and  proceeded  on,  this  distinction.  We 
think  it  applicable  to  the  present  question  ;  and,  as  there  is  nothing  in 
the  facts  stated  to  show  that  the  claimant  was  required  to  occnpj  the 
he  use  for  the  performance  of  his  services,  or  did  occnpy  it  m  order  to 
their  performance,  or  that  it  was  conducive  to  that  purpose  more  than 
any  house  which  he  might  have  paid  for  in  any  other  way  than  by  his 
services ;  and,  as  the  case  expressly  finds  that  he  had  the  house  as  part 
remuneration  for  his  services,  we  cannot  say  that  the  conclusion  at 
which  the  revising  barrister  has  arrived  is  wrong.  The  case,  indeed, 
states  that  the  claimant  was  master  rope-maker,  and  ae  such  had  the 
house  as  his  residence ;  but  that  expression  is  equally  applicable, 
whether  he  was  made  tenant  of  the  house  in  payment  of  his  services  as 
master  rope-maker,  or  occupied  it  for  the  purpose  of  performing  them. 
The  fact  also  of  having  a  lower  salary  in  consequence  of  being  allowed 
a  house,  though  not  immaterial,  is  by  no  means  decisive ;  for  such  a 
fact  might  exist  in  a  case  in  which  the  house  was  occupied  for  the 
purpose  of  the  service,  and  not  in  the  character  of  tenant.  It  may 
*9R'}  ^^^  happen  *that  something  tn  the  service  which  renders  it  less 
^  onerous  or  more  pleasant  may  cause  a  reduction  of  the  salary, 
without  being  a  part  of  the  salary  itself.  A  master  may  give  lower 
wages  in  consequence  of  lodging  his  servants  in  his  house,  instead  of 
requiring  them  to  find  lodgings  out  of  it,  without  making  them  his 
tenants.  But,  in  the  present  case,  upon  the  grounds  above  stated,  we 
think  the  juster  inference  is,  that  there  is  an  occupation  as  tenant." 
Applying  those  principles  to  the  present  case,  it  appears  that  Clark 
has  the  entire  and  exclusive  possession  and  control  of  the  house.  By 
the  entries  in  the  minute-book  of  the  feofiees,  which  form  part  of  the 
case,  it  appears  that  Clark  came  in  with  certain  rights  as  a  succeeding 
tenant,  after  the  death  of  his  predecessor  in  the  office  of  hall-keeper ; 
that  he  pays  all  rates,  taxes,  and  outgoings ;  and  that  he  has  always 
been  recognised  and  dealt  with  by  the  feofiees  as  their  tenant, — ^the 
occupation  of  the  house  being  considered  as  part  payment  for  his 
services.  It  is  true  the  revising  barrister  finds  as  a  fact  that  <«  it  is 
necessary  for  the  due  discharge  of  his  duties  as  hall-keeper  that  Clark 
should  reside  in  the  house  in  question :"  but  it  is  not  found  that  another 
house  equally  near  to  the  Guildhall  would  not  be  as  convenient  and 
efficient  for  that  purpose.  The  decision  in  Dobson,  App.,  Jones,  Resp., 
proceeded  upon  the  ground  that  there  the  appellant  was  required  to 
occupy  the  house  in  respect  of  which  he  claimed  to  be  on  the  register. 
After  adverting  to  the  principle  upon  which  the  former  judgment  pro- 
ceeded, Tindal,  C.  J.,  says, — (^In  deciding  the  present  appealj  we 
have  only  to  consider  within  which  of  the  two  classes  the  present  case 
ranges  itself.  It  is  found  by  the  case  that  the  appellant  is  the  surgeon 
of  Greenwich  Hospital;  that  the  house  which  he  occupies  is  in  the 
infirmary ;  and  that  he  occupies  it  as  such  surgeon.     Now,  the  nature 
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of  the  office  of  surgeon  of  the  hospital  is  such  that  a  residence  in  some 
*known  and  certain  dwelling  may  reasonably  be  required  for  the  p^oq 
due  performance  of  his  office.  But  it  is  further  found  that  he  ^ 
was  placed  in  it  when  he  was  first  appointed  (nineteen  years  ago),  and 
that  he  has  continued  to  occupy  it  ever  since,  and  that  it  is  the  house 
appropriated  to  the  surgeon  for  the  time  being.  And,  lastly,  it  is 
found  by  the  revising  barrister,  that,  by  the  regulations  established  by 
the  lords  commissioners  of  the  Admiralty,  the  officers  of  the  hospital 
haying  apartments,  are  to  inhabit  those  assigned  to  them,  and  that  no 
exchanges,  or  other  appropriations,  are  to  be  made,  without  permission. 
The  reyising  barrister,  upon  this  state  of  eyidence  before  him,  appears 
to  haye  come  to  the  conclusion  that  the  appellant  does  not  occupy  this 
house  simply  by  permmion  of  the  goyemment,  and  as  part  of  the 
remuneration  for  his  sendees  as  surgeon,  but  that  he  is  required  to 
occupy  this  house,  with  a  yiew  to  the  more  efficient  performance  of  the 
duties  of  his  office ;  and,  consequently,  that  there  was  no  occupation 
by  him  in  the  legal  relation  of  tenant'  to  a  landlord.  And,  upon  the 
state  of  facts  so  brought  before  the  revising  barrister,  and  set  out  upon 
the  case,  we  cannot  say  he  has  come  to  a  wrong  conclusion  in  point  of 
law." 

ByleSj  Serjt.,  for  the  respondents. — The  reyising  barrister  in  this 
case  has  come  to  a  right  conclusion.  In  order  to  confer  a  right  of 
voting,  as  tenant,  under  the  2  W.  4,  c.  45,  s.  27,  it  is  not  enough  that 
the  party  shall  merely  occupy  a  house  of  the  requisite  value, — so  as  to 
become  liable  to  be  rated,  or  so  as  to  <<  come  to  settle"  within  the  13 
&  14  Car.  2,  c.  12, — ^but  he  must  occupy  m  tenant:  he  must  be  an 
independent  occupier.  It  is  conceded  that  the  true  construction  of  the 
clause  in  question  is  to  be  gathered  from  the  judgments  of  this  court  in 
the  two  cases  referred  to.  The  real  question  is  this, — Is  the  party 
required  to  occupy  the  house  as  subservient  to  his  appointment  ?  If 
80,  he  does  not  occupy  *a«  tenant^  whether  he  pays  rates  or  not.  p^^A 
If,  on  the  other  hand,  he  has  the  liberty  of  residing  there  or  ^ 
elsewhere  at  his  option,  and  is  only  permitted  to  occupy  the  house, 
though  it  be  more  convenient  to  the  due  performance  of  his  duty  or 
service,  and  though  he  pays  no  money  rent  for  it,  he  occupies  as 
tenant,  and  is  entitled  to  be  registered  as  such.  The  facts  stated  in 
this  case  clearly  show  that  Mr.  Clark  stands  in  the  former  predica- 
ment. The  Guildhall  and  the  house  in  question  stand  upon  the  same 
piece  of  ground,  ^here  is  a  door  of  separation,  which  is  fastened  on 
the  side  of  the  dwelling-house ;  the  only  mode  of  securely  fastening 
the  front  door  of  the  Guildhall  being  within.  The  house  was  built  for 
the  residence  of  the  hall-keeper ;  and  it  is  necessary  for  the  due  discharge 
of  the  hall-keeper's  duties  that  he  should  reside  therein.  The  revising 
barrister  has  distinctly  found, — and  his  opinion  on  the  fact  is  communi- 
cated to  the  court, — that  it  was  necessary  and  that  the  claimant  wa« 
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required  to  occupy  the  house.  [Cresswell,  J. — He  states  that  as  his 
opinion,  but  he  does  not  in  terms  find  it  as  a  fact.]  It  is  at  all  events 
distinctly  found  as  a  fact  that  it  was  necessary  for  the  discharge  of  the 
hall-keeper's  duties  that  he  should  reside  in  the  house  provided  by  the 
corporation  for  that  purpose.  In  other  words,  the  duties  of  his  office 
could  not  be  efficiently  performed  unless  he  resided  there.  [Williams, 
J.— A  jury  might  presume  that  he  was  required  to  reside  there,  the 
nature  of  his  duties  making  it  necessary  that  he  should  do  so.]  If  it 
appears  that  the  claimant  was  required  to  occupy  the  house  for  the 
performance  of  his  services,  or  did  occupy  it  in  order  to  their  perform- 
ance, or  that  it  was  conducive  to  that  purpose  more  than  any  house 
which  he  might  have  paid  for  in  any  other  way  than  by  his  services,-^ 
as  Tindal,  C.  J.,  says  in  Hughes,  App.,  The  Overseers  of  Chatham, 
Resp.,  with  his  usual  perspicuity,  clearness,  and  simplicity, — that  is 
enough  to  support  the  finding  of  the  revising  barrister  in  this  case, 
^n^^  *that  the  occupation  by  Clark  was  an  occupation  as  servant,  and 

-^  not  as  tenant     In  Dobson,  App.,  Jones,  Resp.,  the  surgeon  was 
held  not  to  acquire  a  right  of  voting,  because  his  residence  in  the  house 
allotted  to  him  was  not  voluntary,  but  obligatory  on  him.     The'  facts 
clearly  bring  this  case  within  the  principle  which  was  held  in  those  . 
two  cases  to  disentitle  the  party  to  the  franchise. 

WeUbtfy  in  reply. — The  facts  found  by  the  revising  barrister  are  not, 
it  is  submitted,  sufficient  to  deprive  this  claimant  of  the  character  of 
tenant.  That  must  depend  upon  the  bargain  between  him  and  his 
employers,— does  the  contract  under  which  he  was  appointed  require 
him  to  occupy  this  house,  as  the  regulations  established  by  the  lords 
commissioners  of  the  Admiralty  did  in  Dobson,  App.,  Jones,  Resp.? 
The  fact  that  his  residence  there  is  convenient  is  not  sufficient  to  out- 
weigh all  the  other  circumstances  stated  in  the  case.  And  it  must  not 
be  forgotten  that  the  burthen  of  showing  that  the  franchise  is  taken 
away  rests  upon  the  respondents. 

Cresswbll,  J. — I  do  not  find  in  the  two  cases  of  Hughes,  App., 
The  Overseers  of  Chatham,  Resp.,  and  Dobson,  App.,  Jones,  Resp., 
any  distinct  principle  laid  down  for  the  determination  of  these  cases ; 
but  they  lay  down  some  rules  by  which  we  may  to  a  certain  ex- 
tent be  guided.  I  apprehend  the  true  question  to  be  whether  the 
claimant  occupied  the  premises  as  tenant  or  as  servant.  It  may 
be  that  the  party  occupies  as  tenant,  and  that  he  is  required  to 
occupy ;  but  it  may  also  be  that  he  occupies  as  servant,  and  that  he  is 
required  to  occupy  because  he  is  a  servant.  It  sefems  to  me  that  the 
revising  barrister  has  in  effect  found  here  that  the  claimant  was 
required  to  occupy  and  did  occupy  as  servant;  and  that  there  is 
♦321  ^^'^^^^^^^^  *reason  for  holding  that  he  did  occupy  in  the  character 

■■  of  servant,  and  not  in  that  of  tenant.  The  case  finds  that  "it  is 
uecessary  for  the  discharge  of  his  duties  as  hall-keeper  that  he  should 
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reside  in  the  house  in  question,  which  was  built .  for  the  residence  of 
the  hall-keeper."  And  it  appears  to  be  a  place  where  convenience 
requires  that  he  should  reside,  in  order  that  he  might  have  by  the 
internal  communication  with  the  Guildhall  premises  the  means  of 
securely  fastening  them  at  night.  I  therefore  think  we  are  justified  in 
holding  that  the  claimant  occupied  these  premises  as  servant,  and  not 
as  tenant  within  the  27th  section  of  the  Reform  Act,  2  W.  4,  c.  45. 

Cbowber,  J. — I  also  am  of  opinion  that  the  revising  barrister  came 
to  a  right  conclusion  in  this  case.  The  question  he  had  to  decide  was, 
whether  this  person  occupied  the  premises  described  in  the  character 
of  tenant,  or  merely  as  a  servant.  All ,  the  facts  set  out  in  the  case 
seem  to  me  to  show  that  his  occupation  was  in  the  character  of  servant. 
The  house  was  built  for  the  residence  of  the  hall-keeper,  and  it  was  a 
place  where  it  was  not  only  convenient  but  necessary  that  he  as  the 
servant  of  the  corporation  should  reside.  From  the  very  nature  of  his 
appointment,  as  stated  in  the  case,  it  must  have  bqen  so  ;  and  I  think 
the  revising  barrister  has  sufficiently  found  it,  for,  he  states  it  to  be 
his  opinion  that  the  occupation  of  the  said  house  by  the  claimant  was 
necessary  to  the  due  peformance  of  his  duty  as  hall-keeper,  and  that 
he  was  required  to  occupy  it.  I  feel  irresistibly  led  to  the  conclusion 
that  Clark's  occupation  of  the  premises  was  an  occupation  as  servant, 
and  not  as  tenant,  and  therefore  that  the  revising  barrister  very  pro- 
perly rejected  his  claim. 

WiLLEB,  J. — I  am  of  the  same  opinion.     I  think  the  proper  conclu- 
sion from  the  facts  stated,  is,  that  it  was  '^'part  of  the  terms  of  p^oo 
the  hall-keeper's  employment  that  he  should  reside  in  the  house  '- 
in  question,  and  that  his  occupation  was  not  in  the  character  of  tenant. 

BifleSy  Serjt.,  asked  for  costs. 

Gresswbll,  J. — I  understand  the  general  rule  to  be,  to  give  the 
respondent  costs  where  the  appeal  is  dismissed,  unless  it  be  a  case  of 
reasonable  doubt. 

WiLLBS,  J. — The  rule  suggested  last  year,  was,  that,  where  the 
court  decides  adversely  to  the  claim  to  the  franchise,  they  will  consider 
whether  there  was  reasonable  ground  for  the  appeal ;  but  that,  wheta 
the  decision  against  the  appellant  supports  the  franchise,  the  costs  will 
be  allowed. 

Crbsswbll,  J. — We  think  this  is  not  a  case  for  costs. 

Appeal  dismissed,  without  co8ts.(a) 

(a).  See  17  C.  B.  815  (a)  (B.  C.  L.  B.  toI.  84) ;  anti,  p.  22;  poet,  p.  62. 
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*84]  *County  of  DURHAM,— Northern  Division. 

JOHN  STEPHENSON  ROBSON,  Appellant,  LAWRENCE 
LAWSON  BROWN,  Respondent.     Nov.  14. 

Appeal!  eannot  be  ooDBolidated  ander  the  6  A  7  Viet  c.  18,  s.  44,  anleas  they  depend  upon  th« 

same  precipe  point  of  law. 
Where,  therefore,  a  consolidated  appeal  oontained  a  different  statement  of  faets  as  appUeabl«  t» 

the  seyeral  voters,  requiring  several  decisions  in  point  of  law,  the  court  declined  to  enter- 

tain  it 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  northern 
division  of  the  county  of  Durham,  on  the  16th  of  September,  1856,  at 
Lanchester,  John  Stephenson  Robson,  on  the  register  of  voters  for  the 
said  division,  duly  objected  to  the  name  of  Lawrence  Lawson  Brown 
being  retained  on  the  register  of  voters  for  the  parish  of  Hunstonworth 
in  the  said  division. 

The  name  of  the  said  Lawrence  Lawson  Brown  appeared  on  the  said 
register,  as  follows : — 


Name,  Ac,  of  voter. 

Place  of  ahode. 

QoalUl^ation. 

Local  description  of  the  property,  Ac. 

Brown,    Lawrence 
Lawson. 

Witton-le-Wear. 

Annuity   ont   of 
freehold  lands. 

Lord  Crewe's  trustees. 

N.  B.  In  the  healing  of  the  fourth  column,  for  the  local  descrip- 
tion of  the  property,  is  inserted  the  following  direction,  viz.  «  or,  if 
the  qualification  consist  of  a  rent-charge,  then  the  names  of  the  owners 
of  the  property  out  of  which  such  rent  is  issuing,  or  some  of  them,  and 
the  situation  of  the  property." 

The  said  John  Stephenson  Robson  also  objected  to  the  several  names 
of  John  Galoot,  Mark  Pattinson,  and  James  Thompson,  whose  qualifica- 
tions were  respectively  described  on  the  said  register,  in  the  third 
column,  as  «  freehold  rent-charge,"  and  in  the  fourth  column  as  «  Lord 
Crewe's  trustees ;"  also  to  the  name  of  George  Dugard,  whose  qualifi- 
cation was  described  on  the  said  register,  in  the  third  column,  as 
<<  freehold  rent-charge,"  and  in  the  fourth  column  as  <<  Hunstonworth, 
^Q.,  Lord  *Crewe's  trustees,  owners ;"  also  to  the  name  of  William 
-*  Cassidi,  whose  qualification  was  described  on  the  said  register,  in 
the  third  column,  as  «  annual  charge  on  freehold  lands,"  and  in  the 
fourth  column  as  «  Lord  Crewe's  trustees ;"  also  to  the  name  of  William 
Darnell,  whose  qualification  was  described  on  the  said  register,  in  the 
third  column,  as  «  rent-charge  issuing  out  of  freehold  lands,"  and  in 
the  fourth  column  as  <<  Lord  Crewe's  trustees ;"  also  to  the  name  of 
William  Kay,  whose  qualification  on  the  said  register  was  described,  in 
(he  third  column,  as  «  annual  charge  on  freehold  lands,"  and  in  the 
fourth  column  as  «  Lord  Crewe's  trustees ;"  also  to  the  name  of 
Richard  Marshall,  whose  qualification  on  the  said  register  was  de- 
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i^cribed,  in  the  third  colamn,  as  « annual  charge  on  freehold  lands/' 
and  in  the  fourth  column  as  «in  the  parish  of  Honston worth ;"  also 
to  the  name  of  Robert  Taylor,  whose  qualification  on  the  said  register 
was  described,  in  the  third  colamn,  as  ^  annual  rent-charge  on  freehold 
lands,"  and  in  the  fourth  eolmnn  as  «  Lord  Crewe's  trustees;"  and 
also  to  the  name  of  Henry  Baker  Tristram,  whose  qualification  on  the 
said  register  was  described,  in  the  third  column,  as  <<  freehold  rent- 
diarge,"  and  in  the  fourth  column  as,  «out  of  lands  in  the  parish  of 
Hunston worth,  Lord  Crewe's  trustees,  owners." 

The  facts  of  the  case,  as  proved,  were  as  follows : — 
Lord  Crewe,  being  seised  in  fee  of  certain  lands,  tenements,  and 
hereditaments  in  the  said  parish  of  Hunstonworth,  in  the  said  county 
of  Durham,  and  also  of  other  lands,  tenements,  and  hereditaments  in 
the  county  of  Northumberland,  by  his  will,  dated  the  24th  of  June, 
1720,  and  properly  executed  (and  attested)  to  pass  r'eal  estates,  devised 
all  the  said  lands,  tenements,  and  hereditaments,  to  five  trustees  named 
in  the  said  will,  their  heirs  and  assigns,  for  ever,  upon  the  following 
trusts,  viz.  upon  trust  that  they,  the  said  trustees,  and  the  survivors  and 
survivor  of  them,  and  the  heirs  and  assigns  of  the  *survivor  of  r^oa 
them,  should,  out  of  the  rents,  issues,  and  profits  of  the  said  ^ 
lands,  tenements  and  hereditaments,  in  the  said  counties  of  Durham  and 
Northumberland,  for  ever  thereafter  pay  or  cause  to  be  paid  the  yearly 
sum  of  201.  to  each  and  every  of  twelve  exhibitioners  of  Lincoln  Col- 
lege, in  the  University  of  Oxford,  which  he  had  then  already  named  and 
appointed,  or  which  he  should  thereafter  nominate  and  appoint,  and  to 
each  and  every  of  twelve  exhibitioners  to  be  elected  and  chosen  after 
his  decease,  as  thereinafter  mentioned,  who  should  be  under-graduate 
commoners  in  Lincoln  College  aforesaid,  and  who  were  or  should  be 
natives  of  the  diocese  of  Durham,  and,  for  want  of  such,  natives  of 
Northallertonshire,  Howdenshire,  in  the  county  of  York,  or  of  Leices- 
tershire, and  particularly  of  the  parish  of  Newbold  Verden,  or  of  the 
diocese  of  Oxford,  whereof  he  was  formerly  bishop,  or  of  the  county 
of  Northampton,  in  which  county  he  was  born  (with  certain  directions 
and  limitations  for  electing  fresh  exhibitioners  in  case  of  vacancies,  and 
as  to  the  time  and  conditions  of  the  holdings  of  the  said  exhibitions, 
not  material  in  the  judgment  of  the  revising  barrister  to  the  present 
cases) :     Upon  the  further  trust  that  the  said  trustees,  their  heirs  and 
assigns,  should,  out  of  the  rents,  issues,  and  profits  of  the  said  lands, 
tenements,  and  hereditaments  in  the   said  counties   of  Durham   and 
Northumberland  devised  to  them  as  aforesaid,  for  ever  thereafter,  pay 
the  annual  sums  thereinafter  mentioned,  that  is  to  say,  unto  the  minis- 
ter of  the  parish  church  of  Bamboro,  in  the  county  of  Northumberland, 
and  his  successors,  the  yearly  sum  of  40Z.  per  annum  ;  and  to  the  min- 
ister of  St.  Andrew's  church  in  Auckland,  in  the  county  of  Durhami 
and  his  successors,  the  yearly  sum  of  80/. ;  and  the  yearly  sum  of  10{« 
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apiece  for  the  angmentation  of  twelve  poor  rectories,  vicarages,  small 
liyings,  or  curacies  in  the  diocese  of  Durham,  such  as  he  should  by  any 
*^71  ^^^^^'^S  ^^  writings,  codicil  or  codicils,  under  his  hand  and  seal, 

-*  to  *be  attested  by  three  or  more  credible  witnesses,  from  time 
to  time  direct  and  appoint,  and,  in  default  thereof,  to  and  for  the  augmen- 
tation of  twelve  such  poor  rectories,  vicarges,  small  livings,  or  curacies 
within  the  diocese  of  Durham  aforesaid,  as  the  said  trustees,  and  the 
survivors  and  survivor  of  them,  and  the  heirs  and  assigns  of  the  sur- 
vivor of  them,  should  direct  and  appoint ;  and  unto  the  ministers,  lec- 
turers, or  curates  of  the  parishes  of  All  Saints  and  Saint  Michael's  in 
Oxford,  of  Twyford,  in  the  county  of  Bucks,  and  of  Comb,  in  the 
county  of  Oxford,  which  belonged  to  Lincoln  College  aforesaid,  and  to 
the  several  successors  for  the  time  being,  the  several  yearly  sums  of 
102.  apiece  for  catechising  youth,  within  the  same  respective  parishes  ; 
and  unto  the  poor  scholars  of  Trap  and  Marshall  in  Lincoln  College 
aforesaid  (being  eight  in  number),  such  annual  sums  as  would  make  up 
and  increase  their  respective  scholarships  to  the  yearly  sum  of  107. 
apiece  (including  what  they  then  already  respectively  received  on  ac- 
count of  their  several  scholarships),  to  the  intent  that  their  respective 
scholarships  might  be  all  alike  in  their  respective  yearly  values  ;  and 
to  the  bible-clerk  of  Lincoln  College  aforesaid,  such  annual  sum  as 
would  make  up  and  increase  his  salary  to  the  yearly  sum  of  102.  (in- 
cluding what  he  then  already  received  on  account  of  his  clerkship) ;  and 
also  the  yearly  sum  of  202.  to  the  rector  of  the  said  college,  and  the 
yearly  sum  of  102.  apiece  to  each  of  the  said  fellows  of  the  said  college, 
which  benefactions  he  gave  to  the  said  rector  and  fellows  of  Lincoln 
College  aforesaid,  and  to  the  college  aforesaid,  being  the  place  where 
he  had  had  his  education,  and  of  which  college  he  was  first  fellow  and 
afterwards  rector  ;  and  to  each  of  the  almsmen  and  almswomen  in  each 
of  the  hospitals  of  Durham  and  Bishop  Auckland,  of  the  foundation  of 
Bishop  Cosens,  and  to  each  of  the  six  almswomen  in  the  hospital  of 
Brackley,  in  the  county  of  Northampton,  of  the  foundation  of  his  grand- 
^no-t  father,  Sir  '^'Thomas  Crewe,  and  to  each  of  the  two  almswomen  in 

-*  the  Hospital  at  Hinton,  in  the  said  county  of  Northampton,  of  the 
foundation  of  Elisha  Hele,  Esq.,  the  several  yearly  sums  of  40«.  apiece ; 
and  to  such  schoolmaster  of  Newbold  Yerdon  aforesaid  for  the  time 
being,  the  yearly  sum  of  202. ;  and  to  the  trustees  for  the  time  being  of 
the  hundred  of  Spackenhoe,  in  the  county  of  Leicester,  for  the  relief 
of  the  widows,  orphans,  and  children  of  poor  clergymen  deceased  and 
to  their  successors,  the  yearly  sum  of  102.,  to  be  by  the  said  trustees 
and  their  successors  distributed  for  the  relief  of  widows,  orphans,  and 
children  of  poor  clergymen,  deceased  within  the  said  hundred,  in  such 
proportions  as  the  said  trustees  and  their  successors  should  think  fit ; 
and  unto  the  minister  and  churchwardens  of  the  parish  of  Daventry,  in 
the  county  of  Northampton,  and  to  their  successors,  the  yearly  sum  of 
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6/.  to  be  by  them  paid  and  applied  for  and  towards  the  support  an^ 
maintenanee  of  a  eharity  school  to  teach  poor  children  of  the  said  parish 
of  Dayentry  to  read  English  and  write :  All  which  said  annual  paymento 
he  willed  and  desired  should  be  for  ever  thereafter  paid  in  manner  fol- 
lowing, that  is  to  say, — unto  the  said  almsmen  and  almswomen,  by  qaa]> 
terly  equal  payments,  on  the  Feast  of  St.  Michael  the  Archangel,  St. 
Thomas  the  Apostle,  the  Annunciation  of  the  Blessed  Virgin  Mary,  and 
St.  John  the  Baptist,  the  first  payment  to  begin  and  be  made  at  such 
of  the  said  feasts  which  should  first  or  next  happen  after  his  decease  •; 
and  all  other  the  annual  payments,  by  half-yearly  equal  payments,  aA 
the  feast  of  St.  Michael  the  Archangel,  and  Annunciation  of  the  Blessed 
Virgin  Mary,  the  first  payment  thereof  to  begin  and  be  made  at  such.cf 
the  same  two  last-mentioned  feasts  which  should  first  and  next  happen 
after  his  decease.  And  the  testator  by  his  said  will,  did  will,  order  and 
direct  that  all  the  said  annual  payments  by  him  directed  to  be  paid  to 
the  said  rector,  fellows,  exhibitioners,  poor  scholars  of  ^Lincoln  p^^Q 
College  aforesaid,  and  to  the  said  ministers,  lecturers,  or  curates,  ^ 
of  All  Saints,  St.  Michael's,  Twyford,  and  Comb,  aforesaid,  and  to  the 
bible-clerk,  should  be  from  time  to  time  received  by  the  bursar  of  the 
said  college  for  the  time  being,  as  other  rents  of  the  said  college  were 
by  him  received,  to  be  by  him  paid  for  the  uses  aforesaid,  and  for  no 
other  use  or  uses  whatsoever,  whom  the  testator  thereby  required  to 
give  security  to  pay  the  money  coming  to  his  hands  by  virtue  of  that 
his  will,  to  the  uses  aforesaid,  to  the  satisfaction  of  the  rector  and  fellows 
of  the  college  aforesaid:  and  his  will  was,  and  he  did  thereby  dkeot,  that 
all  the  said  annual  payments  for  ever  thereafter  should  be  made  without 
any  deduction  or  abatement  whatsoever  for  taxes,  charges,  or  nnoosfl 
ments  for  or  by  reason  of  any  act  or  acts  of  parliament  then  already 
made  or  thereafter  to  be  made,  or  by  reason  or  means  of  any  dber  pay- 
ments, matter,  or  thing  whatsoever,  and  to  begin  to  be  made  in  manner 
as  he  had  thereinbefore  directed. 

Then  follow  directions  as  to  the  application  of  the  aurplns  rents 
<<  after  the  said  annual  payments  should  be  paid,  and  not  beforej" 
which  the  revising  barrister  did  not  think  material  to  be  set  forth. 

The  will  contained  a  clause  for  the  election  and  appointment  of  new 
trustees  from  time  to  time  on  the  death  of  any  one  or  more  of  the 
trustees  appointed  by  the  will,  so  as  the  trustees  should  never  exceed 
five  in  number,  and  providing  that  the  rector  of  Lincoln  College  'for 
the  time  being  should  be  one  of  the  trustees ;  and  the  wiU^oontained  a 
further  clause  directing  that  the  trustees  for  the  time  being  should  be 
satisfied  and  paid  for  their  charges  and  expenses  whioh  they  or  any  of 
them  should  be  put  unto,  lay  out,  or  expend  in  or  about  the  .execution 
of  all,  every,  or  any  of  the  trusts  aforesaid,  or  by  reason  of  any  nailer 
or  thing  whatsoever  any  ways  relating  to  or  oonoeming  that  hisvwilly 
or  the  trusts  therein  contained. 

H.  s.,  YOL.  l«- 
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^ , -.,       *The  present  trustees  are,  James  Thompson,  D.D.,  rector  of 

^  Lincoln  College,  Charles  Sharpe,  D.D.,  Archdeacon  of  Durham, 
William  Nicholas  Darnell,  D.D.,  rector  of  Stanhope,  the  Rev.  Henry 
George  Liddell,  rector  of  Easington,  and  the  Rev.  John  Dixon,  clerk, 
of  Belford, 

Hunstonworth  is  a  parish,  and  the  parish  and  township  are  €0-exten- 
rive.  Lincoln  College  is  a  corporation  aggregate,  styled  «  The  Warden 
or  Rector  and  Scholars  of  the  Blessed  Mary  and  All  Saints,  Lincoln, 
commonly  called  Lincoln  College;"  and  the  rector  and  fellows  are 
respectively  members  of  the  corporate  body. 

The  said  James  Thompson  is  rector,  and  the  said  Calcot,  Mark  Pat- 
tinson,  and  William  Kay  are  severally  fellows  of  Lincoln  College. 

The  said  Lawrence  Lawson  Brown  is  perpetual  curate  of  Witton4e- 
Wear,  in  the  county  and  diocese  of  Durham,  which  is  one  of  the  small 
livings  or  curacies  which  have  been  augmented  with  102.  a  year  pur- 
suant to  the  said  will  of  Lord  Crewe. 

The  said  William  Cassidi  is  vicar  of  Grindon,  in  the  county  and 
diocese  of  Durham,  which  is  another  of  the  small  livings  which  has 
been  augmented  with  102.  a  year  pursuant  to  the  said  will. 

The  said  William  Darnell  is  perpetual  curate  of  Bamborough,  in  the 
8aid  will  mentioned. 

The  said  George  Dugard  is  perpetual  curate  of  Barnard  Castle,  in 
the  county  and  diocese  of  Durham,  which  is  another  of  the  small 
livings  which  has  been  augmented  with  102.  a  year,  pursuant  to  the 
said  will. 

The  said  Richard  Marshall  is  perpetual  curate  of  Wettonstall,  in  the 
county  and  diocese  of  Durham,  which  is  another  of  the  small  livings 
or  curacies  which  has  been  augmented  with  102.  «  year,  pursuant  to  the 
mtid  will. 

The  said  Robert  Taylor  is  perpetual  curate  of  Hartlepool,  in  the 
*411  ^^^^7  '^^  diocese  of  Durham,  which  is  ^another  of  the  small 
'.  -I  ilivings  or  curacies  which  has  been  augmented  with  102.  a  year, 
pursuant  to  the  said  will. 

The  said  Henry  Baker  Tristram  is  vicar  of  Castle  Eden,  in  the 
^tmty  and  diocese  of  Durham,  which  is  another  of  the  small  livings 
which  has  been  augmented  with  102.  a  year,  pursuant  to  the  said  will. 

The  aggregate  amount  of  the  said  several  annual  sums  so  by  the 
jsaid  will  primarily  made  payable  out  of  the  rents,  issues,  and  profits 
of  the  said  devised  lands,  tenements,  and  hereditaments  in  Durham  and 
Northumberland,  is  7402.  6«.  8€2. ;  and  they  are,  and  always  have  been, 
paid  out  of  a  joint  fund  derived  from  the  rents,  issues,  and  profits  of 
the  whole  of  the  said  devised  lands,  tenements,  and  hereditaments  in 
Durham  and  Northumberland,  without  distinction. 

All  the  annual  payments  directed  by  the  said  will  to  be  paid  to  the 
fector,  fellows,  exhibitioners,  poor  scholars  of  Lincoln  College  aforesaid 
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and  to  the  ministers,  lecturers,  or  curates  of  All  Saints,  St.  Michaers, 
Twjford,  and  Comb  aforesaid,  and  to  the  bible-clerk,  are  and  have 
always  been  paid  by  the  said  trustees  to,  and  received  by,  the  bursar 
of  Lincoln  College  for  the  time  being,  to  be  by  him  paid  to  and  for  the 
uses  aforesaid,  pursuant  to  the  direction  of  the  said  will;  and  the 
amount  so  received  by  the  bursar  is  not  carried  to  the  corporate  funds 
of  the  college,  but  is  by  him  distributed  amongst  and  paid  to  the 
individuals  entitled  to  receive  the  same,  as  directed  by  the  said  will. 
The  rest  of  the  said  annual  sums  are  paid  by  the  trustees  directly  to 
the  several  parties  entitled  to  receive  the  same  pursuant  to  the  direc- 
tions of  the  said  will. 

The  gross  annual  rental  of  the  said  devised  estates  in  Hunstonworth 
amomits  to  8002.  a  year  and  upwards.  The  ordinary  management  of 
those  estates,  including  the  collection  of  rents,  costs  the  trustees  from 
25/.  to  801,  a  year ;  and  the  repairs  incident  to  the  same  estates  have 
*0Q  an  average,  for  the  last  twenty  years,  cost  the  trustees  from  p_^ 
40/.  to  501,  a  year.  *- 

The  amount  of  the  net  annual  rental  of  the  Hunstonworth  estates  is 
less  than  the  said  aggregate  amount  of  the  said  annual  sums  charged 
on  those  estates  and  the  said  estates  in  Northumberland  by  the  said  will 
aforesaid. 

Of  the  said  devised  estates  in  Northumberland,  parts  are  situate  in 
the  northern  division  of  the  county,  and  the  rest  in  the  southern 
division  thereof.  The  amount  of  the  gross  rental  of  those  parts  which 
are  situate  in  the  northern  division  of  Northumberland,  is  65002.  a  year, 
and  the  annual  expenses  incurred  by  the  trustees  for  the  ordinary 
management  and  repairs  of  those  parts  of  the  property  amount  to 
15002.  a  year.  The  gross  rental  of  those  parts  which  are  situate  in  the 
southern  division  of  Northumberland  amounts  to  15002.  a  year  and 
upwards,  and  the  annual  expenses  incurred  by  the  trustees  for  the 
ordinary  management  and  repairs  of  those  parts  of  the  property 
amounts  to  4002.  a  year. 

It  was  objected,  on  the  part  of  the  said  John  Stephenson  Robson, 
that,  in  all  the  said  cases,  the  description  of  the  qualifications  as 
described  on  the  register  was  defective,  inasmuch  as  the  local  situation 
of  the  lands  out  of  which  the  rent-charges  issued  was  not  correctly 
stated. 

The  revising  barrister  thereupon,  in  the  several  cases  of  Lawrence 
Lawson  Brown,  John  Calcot,  William  Cassidi,  William  Darnell, 
William  Kay,  Mark  Pattinson,  Robert  Taylor,  and  James  Thompson, 
^ded,  in  the  fourth  column,  «  Hunstonworth,"  as  being  the  local 
situation  of  those  lands;  and  in  the  case  of  Richard  Marshall,  he 
^ded,  in  the  fourth  column,  «  Lord  Crewe's  trustees,'*  as  the  owners 
of  the  property  out  of  which  the  annual  charge  issued,^-conceiving  and 
determining  (?)  that  he  had  power  so  to  do  under  the  40th  section 
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of  the  6  &  7  Vict.  c.  18,  for  the  better  identification  of  the  qualifi- 
cations; the  matters  so  omitted  and  insufficiently  described  having 
♦4^1  *^^^^S  previously  supplied  to  his  satisfaction :  and,  with  that 
^  amendment,  he  held  the  description  of  the  qualifieations  oi 
described  on  the  register  sufficientj  against  the  objection  (still  persisted 
in  on  the  part  of  the  said  John  Stephenson  Bobson),  thaty  notunth- 
standing  his  said  amendments^  the  description  of  the  qualificationSj  at 
described  in  the  register^  was  drfective. 

It  was  also  objected,  on  the  part  of  the  said  John  Stephenson  Rob- 
son,  that  none  of  the  said  several  parties  objected  to  had  any  sujfficient 
estate  in  Hunstonworth  to  entitle  them  to  have  their  names  on  the 
register  of  votes  for  the  said  parish  of  Hunstonworth ;  and  that  their 
qualifications,  as  described  on  the  register,  were  not  supported,  inas- 
much as  the  annuities  were  payable  out  of  the  lands  in  the  county  of 
Northumberland  as  well  as  out  of  the  lands  in  Hunstonworth,  in  the 
county  of  Durham. 

The  following  objection  was  also  made  on  the  part  of  the  said  John 
Stephenson  Robson,  in  the  following  language,  viz.  <<  that  if  the  said 
annuities  ought  to  be  rateably  and  proportionably  distributed  over  each 
division  in  each  county,  in  proportion  to  the  whole  property  in  each 
division,  and  if  such  rateable  and  proportionable  apportionment  of  the 
said  annuities  were  made,  then  and  in  that  case  the  said  Lawrence 
Lawson  Brown,  John  Galcot,  William  Cassidi,  William  Darnell,  George 
Dugard,  William  Eay,  Bichard  Marshall,  Mark  Pattinson,  Bobert  Tay- 
lor, James  Thompson,  and  Henry  Baker  Tristram,  would  have  less  than 
102.  a  year  out  of  the  said  rents  arising  in  the  parish  of  Hunstonworth, 
and  consequently  that  their  qualifications  would  be  insufficient. 

It  was  also  further  objected,  on  the  part  of  the  said  John  Stephen- 
son Bobson,  that  the  interest  of  the  annuitants  was  merely  equitable ; 
and  that  they  could  not  elect  to  take  their  annuities  out  of  the  rents 
of  the  lands  in  Hunstonworth. 

^..^  *And,  lastly,  that  the  said  John  Calcot,  William  Kay,  Mark 
^  Pattinson,  and  James  Thompson,  being  members  of  the  corpora- 
tion aggregate  of  Lincoln  College  aforesaid,  had  not  individually  such 
an  estate  or  interest  in  their  said  annuities  as  to  be  a  qualification  to 
be  on  the  said  register  of  voters. 

The  revising  barrister  overruled  these  several  objections  of  the  said 
John  Stephenson  Bobson,  and  retained  on  the  said  list  the  names  of 
the  several  persons  so  by  him  objected  to. 

Bobson  having  given  notice  of  appeal  in  each  of  the  above  cases,  the 
revising  barrister  stated  this  case  for  the  opinion  of  this  court, — adding, 
that,  « it  appearing  to  him  that  each  of  the  said  appeals  depended  on 
the  same  points  of  latVj  he  declared  that  all  the  said  appeals  ought  to 
be  consolidated,"  and  named  Brown  respondent. 

Hindmarchj  for  the  appellant. — ^Notwithstanding  the  amendments. 
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the  qualifications  of  the  seyeral  voters  are  still  inaccurately  described. 
The  act  expressly  requires  the  form  given  in  the  schedule  A.  No.  8,  to 
he  adhered  to.  Where  the  qualification  consists  of  a  rent-charge,  the 
names  of  the  owners  of  the  property  out  of  which  such  rent-charge  is 
issuing,  or  some  of  them,  and  the  situation  of  the  property,  mtut  be 
inserted  in  the  fourth  column.  It  is  essential  that  the  person  who 
objects  to  the  vote  should  have  fiill  means  of  inquiring  into  the  suf- 
ficiency of  the  qualification. 

Then,  it  is  submitted  that  the  voters  had  not  a  <<  freehold  interest,'* 
within  the  statutes  8  H.  6,  c.  7,  and  10  H.  6,  c.  2,  so  as  to  entitle  them 
to  be  upon  the  register.  The  will  of  Lord  Crewe  merely  contains  a 
direction  to  the  trustees  to  pay  the  several  sums  mentioned  out  of  the 
profits  of  the  lands  devised  to  the  trustees.  There  is  no  power  of 
entry  or  distress  to  compel  payment,  but  a  bare  naked  trust.  It  is  in 
troth  an  interest  in  *money,  and  not  in  land :  see  Bligh  v.  Brent,  -^ .  ^ 
2  T.  4  C.  268  ;t  Bradley  v.  Holdsworth,  3  M.  fc  W.  422.t  Then,  L  *^ 
as  to  the  amount, — ^if  this  is  a  rent-charge,  it  must  issue  out  of  the 
whole  and  every  part  of  the  lands  upon  which  it  is  charged.  Now,  the 
case  finds  that  the  annual  value  of  the  lands  in  Hunstonworth  is  8001. 
only;  whereas,  the  yearly  value  of  the  lands  in  the  northern  division 
of  Northumberland  is  6500Z.,  and  that  of  the  lands  in  the  southern 
division  1500Z.  The  value  of  the  lands  in  Durham,  in  proportion  to 
that  of  those  in  Northumberland,  therefore,  is  only  as  one  in  ten. 
Consequently,  the  claimants  cannot  in  any  sense  be  said  to  have  an 
mterest  of  40«.  a  year  arising  out  of  lands  in  Durham, — assuming 
them  to  be  within  the  exception  in  the  2  W.  4,  c.  45,  s.  18.(a)  Co. 
Litt.  147  b.    With  respect  to  the  master  of  Lincoln  College,  the  rent* 
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charge  (assuming  it  u>  be  ♦properly  a  rent-charge)  does  not  come 
to  him  <\by  devise," — which  means,  a  devise  to  the  person  himself, 
whereas,  this  is  a  devise  to  the  corporation ;  nor  does  he  take  «  by  pro- 
motioD  to  any  benefice  or  to  any  office,"  within  the  meaning  of  the  act. 
In  the  Cambridge  Case,  1  Journ.  798,  May  28,  1624,  cited,  Rogers  on 
Elections,  7th  edit.  149,  the  House  resolved  « that  members  of  colleges, 
hsUs,  or  corporations,  not  having  freehold,  saving  in  right  of  their 

(a)  Wbieh  eaBOte  "  that  bo  penon  shall  ho  entitled  to  rote  in  the  election  of  a  knight  or 
kaifhtf  of  tho  ohiro  to  eerre  in  any  fatnro  parliament  for  any  city  or  town  heing  a  eoanty  of 
ItNlf,  in  reipoot  of  any  ftvehold  landi  or  tenementi  whereof  snoh  penon  may  be  eeieed  for  hie 
ovn  life,  or  for  the  life  of  another,  or  for  any  lives  whatsoever,  except  such  person  shall  he  in 
tile  Mtaal  and  hont  fide  oceopation  of  such  lands  or  tenements,  or  except  the  same  shall  have 
eoae  to  each  person  by  marriage,  marriage-settlement,  devite,  or  promotion  to  any  htntJUe  or 
^jict,  or  except  the  same  shall  he  of  the  clear  yeany  ralne  of  not  less  than  lOt  above  all  rents 
sod  eherges  payable  ont  of  or  in  respect  of  the  same,  any  statute  or  usage  to  the  contrary  not- 
withftaading.  Provided  always,  that  nothing  in  this  act  contained  shall  prevent  any  persoa 
now  seised  for  his  own  life,  or  for  tho  life  of  another,  or  for  any  lives  whatsoever,  of  any  freehold 
'sndi  or  tenements  in  respect  of  which  he  now  has,  or  but  for  the  passing  of  this  act  might 
seq[Bire,  the  right  of  voting  in  such  respective  elections,  from  retaining  or  acquiring,  so  long  a* 
ke  shall  be  so  seised  of  tho  same  lands  or  tenements,  such  right  of  voting  in  rospeot  thereofi  U 
My  registered  aeoording  to  the  rcspeotave  provisions  hereinafter  eontained." 
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colleges,  halls,  or  corporations,  ought  not  to  have  Totes  in  elections  of 
knights  or  burgesses."  [Cresswell,  J. — There,  the  land  belonged  to 
the  body  corporate :  the  division  of  the  profits  was  mere  matter  of  internal 
arrangement.]  Here,  the  money  is  directed  to  be  paid  to  the  bursar 
of  the  college.  [Cresswell,  J. — That  may  be  simply  the  appointment 
of  an  agent  for  the  purpose  of  distributing  and  dividing  the  fond.] 
The  subsequent  words  "and  to  the  college  aforesaid,"  clearly  make  it 
amount  to  a  gift  to  the  rector  and  fellows  in  their  corporate  character. 
This  objection  applies  to  all  except  the  ministers  of  Bamborough,  and 
St.  Andrews,  Auckland,  to  whom  respectively  are  given  the  several 
annual  sums  of  40Z.  and  80Z.  [Cersswell,  J. — ^You  may,  perhaps,  say 
that  the  claimants  have  no  right  to  apportion,  and  so  they  have  no 
charge  on  lands  in  Durham.  Can  the  party  say  "  I  will  have  so  much 
out  of  the  lands  in  Durham,  and  so  much  out  of  the  lands  in  Northam- 
land?"]  The  right  to  apportion  clearly  does  not  exist.  [Crowdbr,  J. — 
If  the  parties  may  apportion,  they  may  claim  the  right  of  voting  in 
both  counties.]  He  was  proceeding  with  his  argument,  when  he  was 
stopped  by 

Cresswell,  J.,  who  said. — My  attention  has  been  called  to  a  case 
of  Prior,  App.,  Waring,  Besp.,  5  C.  B.  56  (E.  C.  L.  B.  vol.  57),  2  Lutw. 
Reg.  Cas.  45,  which  seems  to  show  that  we  have  no  jurisdiction  to  hear 
*d71  ^^^^   appeal,   inasmuch  as  the  ^validity  of  the  several  claims  or 

-*  objections  does  not  depend,  and  has  not  been  decided  by  the 
revising  barrister,  <<upon  the  same  point  or  points  of  law.''  The 
objection  having  been  taken,  and  the  44th  section  of  the  6  &  7  Vict.  c. 
18  referred  to,  it  was  suggested  by  the  counsel  for  the  appellant  that 
the  court  might  remit  the  case  to  the  revising  barrister,  under  s.  65,  in 
order  that  it  might  be  stated  more  correctly.  But  Maule,  J.,  said, — 
<(  I  do  not  think  this  can  be  said  to  be  an  insufficiently  stated  case 
within  that  section.  There  may  be  very  good  reason  why  a  man 
having  a  bad  case  may  be  anxious  to  consolidate  it  with  a  better  one." 
Upon  its  being  urged  that  both  parties  were  consenting  to  the  consoli- 
dation before  the  revising  barrister,  the  same  learned  judge  observed, 
— (<  Two  parties  may  consent  to  state  a  case  for  the  opinion  of  the 
Court  of  Chancery ;  but  that  would  not  give  the  court  jurisdiction." 
And,  in  giving  judgment,  the  whole  court  agree,  that,  in  entertaining 
a  case  so  stated,  they  would  be  usurping  a  jurisdiction  which  the 
legislature  had  not  thought  fit  to  confer  upon  them.  It  seems  to  me  to 
be  impossible  to  distinguish  that  case  from  the  present.  The  rights 
of  the  voters  here  depend  upon  totally  separate  and  distinct  states  of 
facts. 

Hindmareh* — All  the  cases  here  depend  upon  one  particular  state 
of  facts.  The  same  questions  arise  in  each  case, — is  this  a  rent- 
charge?  and,  are  the  claimants  possessed  of  a  freehold  interest  of 
sufficient  amount?    All  the  parties  claim  under  the  same  wilL 
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Cbbsswbll,  J.-— It  may  be  that  one  of  the  claimants  might  be  found 
to  haye  an  interest  in  land,  and,  as  to  others,  that  the  gift  is  to  the 
corporate  body.  The  circumstances  affecting  each  claimant  are 
different.  Each  case  depends  upon  a  different  state  of  facts,  as  in 
Prior,  *App.,  Waring,  Resp.  I  think  we  are  bound  by  that  ^^ -^ 
decision,  and  must  decline  to  hear  this  case.  ^ 

JERndmareh. — The  principal  question, — and  that  upon  which  each 
case  must  depend, — is,  whether  the  parties  have  a  freehold  interest  in 
land,  of  the  yearly  yalue  of  408.  It  would  be  scarcely  possible  to  find 
cases  so  exactly  alike  in  their  circumstances  as  to  present  no  point -of 
differei^ce. 

Growder,  J. — In  Barclay,  App.,  Parrott,  Resp.,  post,  p.  49,  no  less 
than  sixty-two  votes  depended  upon  the  decision  in  the  principal  case, 
— the  whole  being  alike  in  point  of  fact,  and  all  inyolving  the  same 
single  question  of  law. 

Montague  Smith  (with  whom  was  ManUty)y  for  the  respondent,  was 
not  called  upon. 

Gresswbll,  J. — We  are  bound  by  the  case  referred  to.  This  appeal 
must  be  dismissed. 

The  rest  of  the  court  concurring. 

Appeal  dismissed. 


*Borough  of  MACCLESFIELD.  [*49 

JOSEPH  BARCLAY,  Appellant,  THOMAS  PARROTT,  Town 
Clerk  of  MACCLESFIELD,  Respondent.    Nov.  14. 

A  DotiM  of  objeetion  to  a  horougk  w>u,  sent  by  post  in  the  manner  prescribed  by  the  6  A  7  Tiet. 
e.  18, 1.  100,  need  not  on  tk€  faee  of  it  show  the  voter's  place  of  abode. 

At  a  court  held  for  revising  the  lists  of  voters  for  the  borough  of 
Macclesfield,  on  the  30th  of  September,  1856,  Joseph  Barclay  objected 
to  the  name  of  Matthew  Lea  Burgess  being  retained  on  the  lists  of 
voters  for  the  township  of  Macclesfield  in  the  said  borough. 

The  stamped  duplicate  notice  of  objection  was  as  follows  : — 

«  Notice  of  objection. 
<<  To  Mr.  Matthew  Lea  Burgess. 

«<  I  hereby  give  you  notice  that  I  object  to  your  name  being  retained 
on  the  list  for  the  township  of  Macclesfield  of  persons  entitled  to  vote 
in  the  election  of  members  for  the  borough  of  Macclesfield.  Dated 
this  25th  day  of  August,  1856. 

"Joseph  Barclat,  of  No.  2,  Peel  Street,  96,  Park 
Terrace,  Park  Lane,  on  the  list  of  voters  for  the 
township  of  Macclesfield." 
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Tlie  duplicate  was  addressed  on  the  back,  as  follows  :^ 

<<  Matthew  Lea  Burgess, 

«  18,  Park  Street,  Macclesfield/' 

The  notice  of  objection  was  sent  by  post,  open. 

it  was  urged  by  or  on  behalf  of  Burgess  that  the  duplicate  did  not 
M^face  pf  U  show  his  place  of  abode,  although  it  appeared  on  the 
owlside  of  both. 

The  reyising  barrister  held  that  this  objection  to  the  notice  was  good, 
aftdr  did  not  call  upon  Burgess  to  prove  his  qualification ;  nor  did  he 
offer  to  do  so. 

^  A^  *The  name  of  Burgess  and  also  the  names  of  sizty-two '  other 
.  ^  persons^  who  were  objected  to  in  the  same  manner  and  by  the 
same  party,  and  whose  cases  were  consolidated  with  the  principal  case, 
were  retained  on  the  list,  the  revising  barrister  holding  the  notice  of 
otgectkm  to  be  insufficient. 

The  question  for  the  opinion  of  the  court  was,  whether  the  above 
nloiioe  of  oljection  was  sufficient ;  if  the  court  should  be  of  opinion  that 
it  was,  the  names  of  Matthew  Lea  Burgess  and  those  of  the  sizty-two 
other  persons  referred  to  were  to  be  expunged  from  the  register. 

TTebiy,  for  the  appellant. — The  notice  of  objection  in  this  case  was 
sufficient,  and  the  decision  of  the  revising  barrister  was  wrong. 
[Crbsswell,  J. — ^Is  there  any  section  in  the  6  &  7  Yict.  c.  18,  which 
requires  the  residence  of  the  person  to  whom  the  notice  is  sent  to  be 
shown  upon  the  face  of  it  ?]  In  the  case  of  counties,  the  form  No.  5, 
in  Bdhedule  A.,  requires  the  insertion  of  the  <<  place  of  abode  as 
described"  in  the  list  or  register ;  but,  in  boroughs,  the  form  No.  11, 
in  schedule  B.,  requires  no  such  thing.  The  only  question  is  whether 
the  objector  has  properly  complied  with  the  100th  section,  which  enacts 
idat  <ut  shall  be  sufficient,  in  every  case  of  notice  to  any  person 
objected  to  in  any  list,  &c.,  if  the  notice  so  required  to  be  given  as 
aforesaid  shall  be  sent  by  the  post,  free  of  postage,  or  the  sum  charge- 
Able  as  postage  for  the  same  being  first  paid,  directed  to  the  person  to 
Whom  the  same  shall  be  sent,  at  his  place  of  abode  as  described  in  the 
iaid  list  of  voters."  Here,  the  notice  was  so  directed.  [Gbesswbll, 
J. — ^And  the  party  received  it,]  And  he  appeared.  The  clause  goes 
on  to  provide,  that,  <<  whenever  any  person  shall  be  desirous  of  sending 
any  such  notice  of  objection  by  the  post,  he  shall  deliver  the  same, 
>^511  ^^^  direetedj  open,  and  in  duplicate,  to  the  "^postmaster  of  any 
^  post-office  where  money-orders  are  received  or  paid,  within  such 
hours  as  shall  have  been  previously  given  notice  of  at  such  post-office, 
and  under  such  regulations  with  respect  to  the  registration  of  such 
letters,  and  the  fee  to  be  paid  for  such  registration  (which  fee  shall  in 
BO  case  exceed  2d.  over  and  above  the  ordinary  rate  of  postage),  as 
shall  from  time  to  time  be  made  by  the  postmaster-general  in  that 
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behalf;  and,  in  all  cases  in  which  such  fee  shall  have  been  duly  paid, 
the  postmaster  shall  compare  the  said  notice  and  the  duplicate,  and, 
on  being  satisfied  that  they  are  alike  in  their  address  and  in  their  con- 
tents, shall  forward  one  of  them  to  its  address  by  the  post,  and  shall 
return  the  other  to  the  party  bringing  the  same,  duly  stamped  with  the 
stamp  of  the  said  post-office ;  and  the  production  by  the  party  who 
posted  such  notice  of  such  stamped  duplicate,  shall  be  evidence  of  the 
notice  having  been  given  to  the  person  at  the  place  mentioned  in  such 
dupHcate  on  the  day  on  which  such  notice  would  in  the  ordinary  course 
of  post  have  been  delivered  at  such  place."  All  that  has  been  duly 
complied  with.  The  revising  barrister  was  probably  misled  by  the 
case  of  Birch,  App.,  Edwards,  Resp.,  5  C.  B.  45  (E.  G.  L.  R.  vol.  67). 
There,  however,  the  objection  to  the  copy  served,  was,  that  it  was  not  a 
dupficate  at  all.     Here,  it  was. 

ByU9j  Serjt.,  for  the  respondent. — This  case,  it  is  submitted,  is  dis- 
posed of  by  that  referred  to, — Birch,  App.,  Edwards,  Resp., — where 
it  WM  held,  that  the  service  of  a  notice  of  objection  by  post,  under  the 
0  &  7  Vict.  c.  18, 8. 100,  was  not  proved  by  the  production  of  a  stamped 
copy  similar  in  all  respects  to  the  notice  left  with  the  postmaster  save 
that  it  had  no  external  addreee;  such  copy  not  being  a  stamped  dupli- 
eaUy  within  the  meaning^  of  the  act.  [Cbbsswbll,  J. — In  that  case  the 
supposed  duplicate  had  no  address  at  all.}  None  on  the  outeidey  r^^i-o 
*and  the  court  held  hdh  to  be  necessary.  Williams,  J.,  says :  «<  If  ^ 
the  notice  is  to  be  sent  by  the  post,  it  cannot  be  said  to  be  duly  directed 
for  that  purpose,  unless  it  alee  bears  an  external  address."  The  act  of 
parliament  requires  the  notice  to  contain  the  place  of  abode  of  the  per- 
son objected  to.  [Cresswell,  J. — The  form  No.  11  in  schedule  B.  does 
not,  as  the  form  No.  5,  in  schedule  A.  (which  is  applicable  to  eountjf 
voters)  does.]  There  certainly  is  that  difference  between  the  two  forms 
though  it  is  not  easy  to  assign  a  satisfactory  reason  for  it. 

Cresswell,  J. — There  is  nothing  in  the  act  of  parliament,  or  in  the 
form  given  in  the  schedule  of  a  notice  of  objection  to  a  borough  voter, 
to  render  it  necessary  to  mention  the  voter's  place  of  abode.  The  ap- 
peal must,  therefore,  be  allowed.  The  result  of  this  decision  being  to 
take  away  the  franchise  from  the  several  parties  objected  to,  that  is  an 
additional  reason  for  not  giving  costs.(a) 

The  rest  of  the  court  concurring. 

Appeal  allowed  without  costs. 

(a)  8ee  17  C.  B.  815,  n.;  uU  pp.  22,  83 ;  poit*  p.  62. 
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*53]  *Borongh  of  ASHBURTON. 

JOHN  HANNAFORD,  Appellant,  WILLIAM  ROLSTONE 
WHITEWAT,  Respondent.    Nov.  14. 

A  notie«  of  objection  leot  hj  post,  pnnaant  to  the  100th  leotion  of  the  6  3t7  Viot  o.  18,  ii  not 
•ritiated  by  the  fsot  of  the  poitmaeter  haring  received  it  ont  of  the  nsoal  honn  of  biuineM 
preicribed  by  the  postmaBter-general. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  borough 
of  Ashburton,  William  Rolstone  Whiteway  objected  to  the  name  of 
John  Hannaford  being  retained  on  the  list  of  voters  for  the  parish  of 
Ashburton. 

The  facts  of  the  case  were  as  follows : — 

The  objector,  being  a  person  qualified  to  object,  gave  due  notice  of 
objection  to  the  overseers ;  and  he  sought  to  prove  service  of  the  notice 
of  objection  on  the  party  himself  by  post  under  the  statute  6  &  7  Vict, 
c.  18,  s.  100.  All  the  provisions  of  that  section  were  strictly  complied 
with,  except  as  to  the  time  when  the  duplicate  notices  were  delivered 
to  the  postmaster. 

The  objector  delivered  the  duplicate  notice  to  the  postmaster  of  the 
post-office  of  Ashburton,  at  6  o'clock  in  the  morning  of  Monday,  the 
25th  of  August,  1856.  He  produced  before  the  revising  barrister  one 
of  the  duplicates  bearing  the  Ashburton  post-mark  of  the  25th  of  August, 
1856 ;  and  he  proved  that  the  notice  would  in  the  ordinary  course  of 
post  have  been  delivered  on  that  day  at  the  place  to  which  it  waa  ad* 
dressed. 

During  the  month  of  August,  .1856,  the  Ashburton  post-office  was 
open  to  the  public,  on  week  days,  from  7  o'clock,  a.  m.,  until  50  minutes 
past  8  o'clock,  p.  M. ;  and  it  was  not  compulsory  on  the  postmaster  to 
register  any  letter  except  within  those  hours.  Public  notice  was  given 
at  the  office  that  these  were  the  hours  of  business. 

♦541  '^^^  ^"""^^  ^^^  receiving  the  dupUcate  notices  under  *6  k  7 
-*  Yict.  c.  18,  s.  100,  are  the  same  as  those  for  registering  ordinary 
letters. 

It  was  contended,  on  behalf  of  the  voter,  that  the  delivery  of  the 
duplicate  notices  to  the  postmaster  before  7  o'clock,  a.m.,  not  being 
within  the  regular  hours  of  business,  was  irregular ;  that,  before  the 
stamped  duplicate  could  be  produced  in  evidence,  the  objector  was 
bound  to  prove  that  he  had  complied  with  all  the  provisions  of  the  6  k 
7  Vict.  c.  18,  s.  100,  and,  amongst  other  things,  that  he  had  delivered 
the  notices  to  the  postmaster  within  the  hours  appointed  for  the  trans- 
action of  that  business ;  and  that,  as  he  failed  to  prove  this,  the 
stamped  duplicate  could  not  be  received  as  evidence  of  the  notice  having 
been  given  as  required  by  the  act. 

The  revising  barrister  was  of  opinion,  that,  as  the  postmaster  had 
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co\isented  to  receive  and  compare  the  notices,  although  delivered  to  him 
at  an  hour  when  he  was  not  bound  to  do  so,  the  statute  had  been  suffi- 
ciently complied  with ;  and  he  decided  that  the  notice  of  objection  was 
duly  proved.  He  therefore  called  upon  the  voter  to  prove  his  qualifi- 
cation ;  which  he  failed  to  do ;  and  the  revising  barrister  thereupon 
expunged  his  name  from  the  list. 

If  the  court  should  be  of  opinion  that  the  delivery  of  the  duplicate 
notice  to  the  postmaster  at  the  time  above  stated  was  not  sufficient 
within  the  meaning  of  the  statute  6  &  7  Vict.  c.  18,  s.  100,  the  name 
of  the  voter  John  Hannaford  was  to  be  restored  to  the  list. 

Kinglakej  Serjt.,  for  the  appellant. — The  provisions  as  to  notices  of 
objections,  in  the  case  of  borough  voters,  are  contained  in  ss.  17, 40  and 
100,  of  the  6  &  7  Vict.  c.  18,  The  17th  section  enacts  "  that  every  person 
whose  name  shall  have  been  inserted  in  any  list  of  voters  for  any  city 
or  borough,  may  object  to  any  other  person  as  not  "^having  been  p^.. 
entitled  on  the  last  day  of  July  next  preceding  to  have  his  name  ^ 
inserted  in  any  list  of  voters  for  the  same  city  or  borough ;  and  every 
person  bo  objecting  shall,  on  or  before  the  25th  day  of  August,  in  that 
year,  give  or  cause  to  be  given  a  notice,  according  to  the  form  numbered 
10  in  the  said  schedule  B.,  or  to  the  like  effect,  to  the  overseers  who  shall 
have  made  out  the  list  in  which  the  name  of  the  person  so  objected  to 
shall  have  been  inserted,  or,  if  the  person  objected  to  shall  have  been 
inserted  in  the  list  of  freemen  of  any  city  or  borough,  except  the  city 
of  London,  then  to  the  town-clerk  of  such  city  or  borough ;  and  every 
person  %o  objecting  shall  also  give  or  cause  to  be  left  at  the  place  of 
abode  of  the  person  objected  tOj  as  stated  in  the  said  list,  a  notice  accord- 
ing to  the  form  numbered  11  in  the  said  schedule  B.;  and  every  notice 
of  objection  shall  be  signed  by  the  person  objecting.''  The  40th  section 
amongst  other  things  enacts,  that,  « where  the  name  of  any  person 
inserted  in  any  list  of  voters  shall  have  been  objected  to  by  the  over- 
seers or  by  any  other  person,  and  such  other  person  shall  appear,  by 
himself  or  by  some  one  on  his  behalf,  in  support  of  such  objection,  and 
shall  prove  that  he  gave  the  notice  or  notices  respectively  required  by 
this  act  to  be  given  by  him,  every  such  barrister  shall  then  require  it 
to  be  proved  that  the  person  so  objected  to  was  entitled  on  the  last 
day  of  July  then  next  preceding  to  have  his  name  inserted  in  the  list 
of  voters  in  respect  of  the  qualification  described  in  such  list ;  and,  in 
case  the  same  shall  not  be  proved  to  the  satisfaction  of  such  barrister, 
or  in  case  it  shall  be  proved  that  such  person  was  then  incapacitated 
by  any  law  or  statute  from  vo'ing  in  the  election  of  members  to  serve 
m  parliament,  such  barrister  shall  expunge  the  name  of  every  such 
person  from  the  said  lists."  And  then  comes  s.  100,  which  provides, 
that,  <<  whenever  any  person  shall  be  desirous  of  sending  any  such  notice 


of  objection  by  the  post,  he  shall  deliver  "^the  same,  duly  directed, 
open,  and  in  duplicate,  to  the  postmaster  of  any  post-office  where 
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money-orders  are  received  or  paid,  within  9uch  hours  as  shaU  have  been 
previously  given  notice  of  at  such  post-office^  and  under  such  regulations 
with  respect  to  the  registration  of  such  letters,  and  the  fee  to  be  paid 
for  such  registration  (which  fee  shall  in  no  case  exceed  2d.  over  and 
above  the  ordinary  rate  of  postage),  as  shall  from  time  to  time  be  made 
by  the  postmaster-general  in  that  behalf;  and  in  all  cases  in  which  such 
fee  shall  have  been  duly  paid,  the  postmaster  shall  compare  the  said 
notice  and  the  duplicate,  and,  on  being  satisfied  that  they  are  alike  in 
their  address  and  in  their  contents,  shall  forward  one  of  them  to  its 
address  by  the  post,  and  shall  return  the  other  to  the  party  bringing 
the  same,  duly  stamped  with  the  stamp  of  the  said  post-office ;  and  the 
production  by  the  party  who  posted  such  notice  of  such  stamped  duplir 
cate  shall  be  evidence  of  the  notice  having  been  given  to  the  person  at 
the  place  mentioned  in  such  duplicate  on  the  day  on  which  such  notice 
would  in  the  ordinary  course  of  post  have  been  delivered  at  such  place." 
Thus,  the  statute  points  out  various  modes  of  serving  notices  of  objec- 
tion. The  service  may  either  be  personal,  or  by  leaving  the  document 
at  the  place  of  abode  of  the  person  objected  to  as  stated  in  the  list,  or 
the  person  objecting  may  avail  himself  of 'the  mode  of  service  pointed 
out  in  s.  100.  But,  if  the  person  objecting  chooses  to  adopt  this  latter 
course,  it  is  clear,  that,  as  between  him  and  the  person  objected  to,  the 
latter  has  a  right  to  have  a  notice  transmitted  in  strict  accordance  with 
the  provisions  of  the  act ;  all  the  conditions  which  the  legislature  has, 
for  sufficient  reasons  no  doubt,  thought  fit  to  impose  must  be  complied 
with.  The  production  of  such  stamped  duplicate, — that  is,  a  stamped 
duplicate  with  reference  to  which  all  the  conditions  have  been  complied 
with, — ^is  made  evidence  of  the  original  notice  having  reached  the  hands 
^f,^^  of  the  *person  objected  to  according  to  the  ordinary  course  of 
-^  post.  It  is  not  for  the  court  to  say  whether  that  which  the  act 
of  parliament  requires  is  wise  or  not:  the  only  question  is,  whether 
the  conditions  annexed  to  this  mode  of  service  have  been  strictly  and 
properly  complied  with.  This  matter  underwent  considerable  discussion 
in  Bishop,  App.,  Helps,  Resp.,  2  C.  B.  45  (E.  C.  L.  R.  vol.  52),  the 
judgment  in  which  case  contains  almost  all  that  can  be  said  upon  the 
subject.  There,  a  notice  was  posted,  under  s.  100,  in  sufficient  time 
to  reach  the  party,  according  to  the  ordinary  course  of  the  post,  on  the 
25th  of  August ;  and  it  was  held  that  such  service  was  sufficient,  not- 
withstanding that  the  actual  delivery  was  accidentally  delayed  until 
the  27th.  In  delivering  the  considered  judgment  of  the  court,  Tindal, 
G.  J.,  says :  <<  It  was  argued,  on  the  part  of  the  respondent,  that  the 
true  construction  of  this  section  was,  that  it  should  be  sufficient  if  the 
notice  was  effectually  sent,  that  is,  sent  and  delivered.  And  there  is 
no  doubt  t&at  this  would  be  sufficient :  but  it  would,  at  the  same  time, 
be  unnecessary  to  have  this  provision,  which  is  a  very  special  one,  in 
trder  to  make  such  a  sending  sufficient ;  for,  there  is  no  doubt  that 
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anj  sending  and  delivery,  by  a  servant  or  otherwise,  by  which  the 
notice  came  to  the  voter,  would  be  sufficient  by  the  7th  section.  It  is, 
therefore,  evident  that  some  privilege  is  meant  to  be  conferred  by  s. 
100  on  a  mode  of  dealing  with  the  notice  which  is  so  carefully  provided 
for.  The  notice  must  be  delivered  at  a  select  description  of  office ; 
wUhin  certain  hours  ;  the  postage  must  be  paid ;  it  must  be  registered, 
and  the  fee  for  registration  must  be  paid ;  it  must  be  delivered  to  the 
postmaster,  open,  and  in  duplicate ;  compared ;  stamped ;  and  the 
duplicate  returned.  And  we  think  the  meaning  of  the  act  is  this, — 
when  all  these  canditians  are  complied  withy  such  a  sending  shall  be  a 
sufficient  substitute  for  what  the  1th  section  required  to  be  doncy  that  is, 
a  sufficient  substitute  for  "^giving  the  notice  to  the  person  objected  ^^^^ 
to,  or  leaving  it  at  his  place  of  abode."  ThisjmrtT^^e  is  not  to  ^ 
be  extended  to  one  who  has  failed  to  comply  with  any  one  of  the  con- 
ditions. Another  part  of  the  judgment  shows  that  this  very  objection 
was  present  to  the  mind  of  that  learned  judge :  for,  he  says, — <<  If  this 
be  the  true  construction  of  that  part  of  the  section  which  provides  what 
sending  is  sufficient,  it  follows  that  the  objector  has  done  all  that  the 
act  requires  him  to  do,'  to  enable  him  to  call  on  the  voter  to  prove  his 
right,  whether  the  notice  arrived  or  not,  and  whether  it  was  prevented 
from  arriving  by  insufficient  description  of  the  place  of  abode  or  by 
default  of  the  post-office.  So  that,  supposing,  as  was  insisted  for  the 
respondent,  that  the  evidence  of  the  stamped  duplicate  is  not  con- 
clusive as  to  arrival,  and  was  answered  by  proof  to  the  contrary,  as  it 
was  here,  it  makes  no  difference  as  to  the  right  of  the  objector ;  as  the 
fact  so  disproved  is  not  material  to  his  right.  The  stamp  on  the  dupli- 
cate is  clearly  evidence  of  the  posting  on  the  24th ;  and  there  was  no 
contradiction  as  to  that  fact ;  so  that,  whatever  might  be  the  conse- 
quence if  it  had  been  shown  in  evidence  that  the  notice  was  not  really 
posted  on  the  24th,  as  the  proof  stood,  all  the  facts  constituting  a  suffi- 
cient sending  were  proved  without  contradiction."  The  same  determi- 
nation was  come  to  in  Bayley,  App.,  The  Overseers  of  Nantwich, 
Resp.,  2  C.  B.  118  (E.  0.  L.  B.  vol.  62),  in  the  case  of  a  notice  of 
elaim,  which  was  duly  posted  at  Manchester  on  the  19th  of  July,  and 
ought  according  to  the  ordinary  course  of  post  to  have  been  received 
by  the  overseers  at  Nantwich  on  the  20th,  but,  in  consequence  of  extra- 
ordinary pressure  at  the  post-office,  had  been  delayed  until  the  22d. 
Toms,  App.,  Gumming,  Resp.,  7  M.  &  6.  94  (E.  G.  L.  R.  vol.  49),  8 
Scott,  N.  R.  910,  1  Lutw.  Reg.  Gas.  200,  also  shows  how  rigidly  the 
court  will  inquire  whether  the  conditions  on  which  the  stamped  duplicate 
is  to  be  received  in  evidence  have  been  complied  with.  There,  the 
original  ^notice  was  signed  by  the  objector  himself,  in  accordance  |.^.q 
with  8.  17,  but  the  copy  was  signed  by  an  agent  in  his  name.  ^ 
[Cbbsswbll,  J. — And  therefore  it  was  held  not  to  be  a  duplicate.] 
The  statute  is  no  less  positive  as  to  the  hours  of  posting  the  notice^ 
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than  that  it  shall  be  delivered  to  the  postmaster  in  duplicate.  Birch, 
App.,  Edwards,  Resp.,  5  G.  B.  45  (E.  G.  L.  B.  vol.  57),  is  important 
with  the  same  view :  the  stamped  copy  offered  in  evidence  was  a  perfect 
duplicate  in  all  respects,  save  that  it  had  not  the  external  address 
which  appeared  on  the  original.  An  external  address  was  required 
only  by  s.  100.  The  notice  would  have  been  perfectly  good  without  it, 
if  served  personally  or  at  the  place  of  abode.  But  the  court  held  a 
strict  adherence  to  the  directions  of  the  statute  to  be  requisite. 
[Gresswell,  J. — The  first  part  of  s.  100  enacts  that  <(it  shall  be  suffi- 
cient, in  every  case  of  notice  to  any  person  objected  to  in  any  list,  &c., 
if  the  notice  so  required  to  be  given  as  aforesaid  shall  be  sent  by  the 
post,  free  of  postage,  or  the  sum  chargeable  as  postage  for  the  same 
being  first  paid,  directed  to  the  person  to  whom  tbe  same  shall  be  sent, 
at  his  place  of  abode  as  described  in  the  said  list  of  voters."  Suppose 
the  person  objecting  proved  that  such  a  notice  was  sent  by  post, 
addressed  to  the  voter,  and  that  the  voter  received  it  in  due  time, — 
would  that  be  sufficient?]  It  would  still  be  necessary  to  give  notice  to 
produce  the  original,  in  order  to  let  in  secondary  evidence  of  its  con- 
tents. [Gresswell,  J. — I  assume  all  that  to  have  been  done,  and 
that  the  postman  proves  the  delivery.]  That  probably  would  be  a 
sufficient  notice  under  s.  17.  The  proof  by  means  of  the  stamped 
duplicate,  however,  can  only  be  resorted  to  where  the  conditions 
imposed  thereon  by  the  legislature  have  been  strictly  observed.  In 
Qodsell,  App.,  Innous,  Resp.,  17  G.  B.  295  (E.  G.  L.  R.  vol.  84),  a 
notice  of  objection  to  a  county  voter  was  addressed  <<to  the  overseers 
of  the  parish  or  township  of  B,"  without  adding  the  county,  as  required 
♦fiOl  *^^  *^®  6  &  7  Vict.  c.  18,  s.  101.  The  overseers  having  acted 
-*  upon  the  notice,  although  it  did  not  appear  when  it  reached  their 
hands, — ^it  was  contended,  on  behalf  of  the  objector,  that  the  overseers 
had  no  right  thus  to  waive  the  performance  of  a  condition  required  by 
the  statute  :  and  the  court  seemed  to  think  the  argument  well  founded. 
[Gresswell,  J. — The  Lord  Chief  Justice  seemed  to  consider  that  the 
party  had  an  interest  in  the  objection.]  If  the  court  should  hold  that 
it  is  competent  to  the  postmaster  to  extend  the  time  limited  for  the 
reception  of  these  notices,  it  might  be  enabling  him  to  extend  facilities 
to  one  political  party  to  the  prejudice  of  the  other. 

ByleBj  Serjt.,  contri,  was  stopped  by  the  court. 

Gresswell,  J. — It  appears  to  me  that  there  is  nothing  whatever  in 
the  objection  which  has  been  urged  in  this  case  ;  and  that  those  which 
have  been  cited  are  perfectly  distinguishable.  There  is  no  pretence  for 
saying  that  the  postmaster  is  not  at  full  liberty  to  receive  a  notice  of 
this  sort  at  any'  hour  which  will  enable  him  to  send  it  off  in  due  time. 
The  first  branch  of  the  100th  section  says  that  «<  it  shall  be  sufficient, 
tn  every  case  of  notice  to  any  person  objected  to  in  any  list,  &c.,  if  the 
notice  so  required  to  be  given  as  aforesaid  shall  be  sent  by  the  post,  free 
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of  postage,  or  the  sum  chargeable  as  postage  for  the  same  being  first 
paid,  directed  to  the  person  to  whom  the  same  shall  be  sent  at  his  place 
of  abode  as  described  in  the  said  list  of  voters."  The  second  branch 
provides  for  what  the  person  sending  the  notice  shall  do, — "And,  when- 
ever any  person  shall  be  desirous  of  sending  any  such  notice  of  objec- 
tion, by  the  post,  he  shall  deliver  the  same,  duly  directed,  open,  and 
in  duplicate,  to  the  postmaster  of  any  post-office  where  money-orders 
are  received  or  paid,  within  such  hours  as  shall  have  been  previously 
"^given  notice  of  at  the  post-office,  and  under  such  regulations  with  ^^^^ 
respect  to  the  registration  of  such  letters,  &c.,  as  shall  from  time  *- 
to  time  be  made  by  the  postmaster-general  in  that  behalf."  Unless 
the  party  does  that,  he  cannot  claim  to  have  his  notice  sent  by  the  post. 
The  clause  then  goes  on  to  provide,  that  "  in  all  cases  in  which  such  fee 
shall  have  been  duly  paid,  the  postmaster  shall  compare  the  said  notice 
and  the  duplicate,  and,  on  being  satisfied  that  they  are  alike  in  their 
address  and  in  their  contents,  shall  forward  one  of  them  to  its  address 
by  the  post,  and  shall  return  the  other  to  the  parly  bringing  the  same, 
duly  stamped  with  the  stamp  of  the  said  post-office."  Now,  the  post- 
master was  not  bound  to  receive  the  notice  in  question  out  of  the  usual 
office  hours ;  therefore  the  person  objecting  could  not  place  himself 
in  a  position  to  demand  the  performance  of  this  duty  by  the  postmaster. 
It  seems  to  me  that  this  was  merely  meant  for  the  purpose  of  giving  the 
objector  information  as  to  what  he  is  to  do  to  entitle  him  to  the  means 
of  proving  the  sending  of  the  notice,  by  the  stamped  duplicate. 

Growder,  J.(a) — I  am  of  the  same  opinion.  The  object  of  the  100th 
section  was,  to  give  power  to  the  objector  to  forward  the  notice  of  ob- 
jection by  post,  and  also  to  give  him  a  particular  mode  of  proof  of  the 
notice.  It  is  necessary,  in  order  to  enable  the  objector  to  obtain  the 
stamped  duplicate,  that  the  original  notice  should  be  delivered  to  the 
postmaster  in  due  time.  There  is  nothing  in  the  act  to  satisfy  me  that 
it  was  intended  to  be  a  condition  essential  to  the  validity  of  the  notice, 
that  it  should  be  delivered  to  the  postmaster  within  the  hours  appointed 
■by  the  postmaster  for  that  purpose.  If  the  postmaster  had  declined  to 
receive  the  notice  after  the  hour  limited  for  the  receipt  of  these  docu- 
ments, the  party  "^would  lose  the  opportunity  of  availing  himself 
of  this  statutory  mode  of  service.  But,  as  the  postmaster  thought 
fit  to  receive  it,  I  see  no  difficulty  in  holding  the  service  to  be  good. 

Gresswell,  J. — This  being  an  appeal  against  the  decision  of  the 
revising  barrister,  which  decision  we  think  was  perfectly  right,  the  ap- 
peal must  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

(a)  WiUUmiy  J.,  was  abunt,  on  aeecrant  of  indiipoiitioQ ;  and  WUloi,  J.,  was  sitting  al  Nisi 
Prios 
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Borough  of  ASHBURTON. 

EDWIN  PADDON  and  MOSES  WOOLLAOT),  Appellants. 
WILLIAM  ROLSTONE  WHITEWAT,  Respondent.    Nov.  14. 

8m  tlio  fylUboB  of  th«  preoeding  eue. 

This  case  differed  from  the  last  only  in  this, — ^that  the  notices  of 
objection  were  deliy^'ed  in  duplicate  to  the  postmaster  at  the  post-office 
at  Ashburton  at  6  o'clock  in  the  evening^  of  Sunday ^  the  2ith  of  Augtutj 
1856.  The  stamped  duplicates  produced  had  the  Ashburton  post-mark 
of  the  24th  of  August ;  and  it  was  proved,  that,  in  the  ordinary  course 
of  post,  the  notices  would  have  been  delivered  on  the  25th,  at  the  places 
of  abode  to  which  they  were  respectively  addressed.  During  the  month  of 
August,  1856,  the  Ashburton  post-office  was  open  to  the  public  on  Sun- 
days only  from  half  past  7  o'clock  A.  M.  until  10  o'clock  A.  m.  ;  and  it 
was  not  compulsory  on  the  postmaster  to  register  any  letter  on  Sunday 
except  within  those  hours. 

The  same  objection  was  taken  as  in  the  preceding  case,  and  the 
revising  barrister  came  to  the  same  conclusion. 

Appeal  dismissed,  with  costs. 


*68]  *County  of  DURHAM,— Northern  Division. 

JOHN  HORNSBY,  Appellant,  JOHN  STEPHENSON  ROBSON, 

Respondent.    Nov.  14. 

Where  a  notice  of  objeetioDf  properly  directed,  Im  poeted  according  to  the  proyieionfl  of  the  6  Jb  7 
Yiot.  c  18,  s.  100,  the  production  of  the  stamped  dnplioate  ii  suflBcient  CTidenoe  of  the  dne 
lerviee  of  the  noUce,  although,  in  eonsequenoe  of  a  delay  (however  caused)  in  the  post-olBoe, 
it  does  not  reach  the  hands  of  the  person  oljeoted  to  until  after  the  tine  preseribed  by  the 
statute. 

At  a  court  held  for  the  revision  of  the  list  of  voters  for  the  northern 
division  of  the  county  of  Durham,  at  Lanchester  in  the  said  division, 
John  Stephenson  Robeon,  being  on  the  register  of  voters  for  the  time 
being  for  the  said  division,  objected  to  the  name  of  John  Homsby  being 
retained  on  the  list  of  voters  for  the  township  of  Greencroft  in  the  said 
list  of  voters. 

The  said  John  Homsby  appeared  and  took  a  preliminary  objection, 
viz.,  an  objection  to  the  sufficiency  of  the  service  of  the  notices  of  ob- 
jection required  by  the  statute  in  that  behalf  to  be  given  by  the  said 
John  Stephenson  Robson  to  the  said  John  Homsby  and  to  the  over- 
seers of  the  poor  of  Ghreencroft  aforesaid,  which  preliminary  objection 
the  revising  barrister  overruled,  and  held  the  notices  and  the  services 
thereof  sufficient  according  to  the  statute.    And  the  said  John  Homsby 
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baring  failed  to  pro?e  that  he  was  entitled  on  the  Ifuit  day  of  Ju^y.  then 
next  preceding  to  have  his  name  inserted  in  the  said  li3t  of  votera  ip, 
respect  of  his  qualification  as  described  in  such  list,. the  revising  barris- 
ter expunged  his  name  from  the  list. 

John  Hornsby  having  given  notice  of  his  intention,;  ]toapppal  againpt 
the  decision,  the  revising  barrister  stated  the  following,  qape ;  fpr .  the 
opinion  of  this  court : — 

The  notices  of  objection  were  according  totheform  .p?p8(sribqd,b7 
the  7th  section  of  the  statute,  and,  being  signed  by  ^I|e  objj^otpr  witii 
his  name  at  length,  and  place  of  abode,  and  duly  directed,  the  ono.to 
the  overseers  of  Greencroft,  and  the  other  to  the  par:(y  object|sd  to,  as 
^required  by  the  statute,  were,  on  behalf  of  t}iQ  objector,  :deliv-  ^^^ 
ered,  open,  and  in  duplicate,  to  the  postmaster  of  tixe,  post-offipe.  '- 
at  Durham,  at  the  proper  office,  and  within  the  .usfial  hqura  ia  jthfit  be- 
half, on  the  22d  of  August,  1856,  and,  the  saipe  beii|g  du}y  rpgi^tered, 
and  the  usual  fees  being  paid,  and  the  said  p^tmaster  Ijtaving  com- 
pared the  notices  with  the  duplicates,  the  latter,  on  t)ie.  same  day^ 
returned  the  duplicates,  stamped  with  the  stamp  of  the  post-office,  to 
the  persons  who  brought  the  same,  as  required  by  the  said  statute,  afid 
which  duplicates,  duly  signed  by  the  objector,  and  staxnped  with  the 
Durham  post-office  stamp,  indicating  that  the.  notices  were. posted  at 
Durham  on  the  22d  of  August,  1856,  were  produced  before,  the  revi^i^g 
barrister  on  behalf  of  the  objector. 

John  Homsby's  place  of  abode  is,  Qreenoroft  Tower,  and  }b  so  de- 
scribed in  the  list  of  voters ;  and  Qreenoroft  Tower  is  in  the  township 
of  Greencroft ;  and  the  post-town  for  Greencroft  ai^d  Qreenoroft  Tower 
is  Lanchester. 

According  to  the  usual  course  of  the  post  between  Durham  and  Lan- 
chester, letters  posted  at  Durham  reach  Lanchester  on  die  same.^&y 
they  are  posted,  or  the  day  after  at  latest;  and  Lanchester  letters  are 
usually  delivered  to  the  parties  to  whom  they  a^re  af[dre^sed  on  ,the  same 
day  they  arrive  at  Lanchester.  But  the  noticea  in, question  did  not  in 
fact  arrive  at  Lanchester  until  the  morning  of  the  2|Sth  of  August,  and 
were  delivered  to  the  parties  to  whom  they  were  directed,  in  the  coqrse 
of  the  same  day,  and  not  before.  The  delay  arose  in  .the  post-office  at 
Durham,  from  whence  the  notices  were  despatphed.,90  late  that  they  4id 
not  reach  Lanchester  until  the  morning  of  .the.i26th  pt  August,  as  a^pve 
stated.  It  did  not  appear  that  any  Uaine  was  imputable  to  the  abpve 
objector,  or  his  agents,  in  posting  the  aaid  notices,  or  touching  the  xnis- 
carriage  of  the  same  or  the  delay  aforesaid. 

*Upon  proof  of  the  facts  above  stated^  it  was  contended,  on  behalf  p^gg 
of  John  Hornsby,  that  the  sc^ice  .of  the  iiotio39  of  objection  wae  '- 
too  late  and  insuffioiept.   ^e.xevising  barrister  ruled  that  ]i>y  tlie  100th 
section  of  the  statute  the  service  was  sufficient ;  and,  Hornsby  haYing 
ftiled  to  prove  that  he  wae  entitled  to  have  bia  name  on  the  list  ot  Yqtfin^ 
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in  respect  of  his  (qualification  therein  stated,  he  expunged  his  name  from 
the  list  of  voters. 

By  the  like  ruling  upon  the  like  preliminary  objections,  and  upon  the 
same  state  of  facts,  mutatis  mutandis,  with  the  exception  of  the  pecu- 
liarities hereinafter  mentioned,(a)  the  reyising  barrister  likewise  ex- 
punged from  the  list  of  voters  for  Greencroft  aforesaid  the  names  of 
the  eleven  persons  following,  viz.,  Joseph  Johnson,  George  Davidson, 
James  Brown,  Isaac  Waugh,  John  Waugh,  Ralph  Norton,  Thomas  Tor- 
bot,  Joseph  Heron,  John  Whitfield,  Joseph  Glarkson,  and  William 
Whitfield,  who  were  severally  objected  to  by  the  said  John  Stephenson 
Bobson,  and  who  severally  failed  to  prove  that  they  were  entitled  t(^ 
have  their  names  on  the  said  list  in  respect  of  their  qualifications  as 
described  therein* 

It  was  peculiar  to  the  cases  of  John  Waugh  and  Ralph  Norton,  that 
the  notices  of  objection  sent  by  the  post  to  them,  and  which  were  pro- 
duced before  the  revising  barrister  on  their  behalf  respectively,  bore 
two  Durham  post-marks  on  the  back  thereof — the  one  dated  the  22(1 
of  August,  and  the  other  the  25th  of  August,  1856 :  and  the  notice 
to  John  Waugh  appeared  to  have  been  re-directed,  by  cancelling 
<<  Greencroft  Hill,"  the  place  of  his  abode  as  described  in  the  list  of 
voters,  and  substituting  <<Warkworth,  Auckland,  Northumberland;" 
and  the  notice  to  Ralph  Norton  appeared  to  have  been  re-directed  hj 
adding  to  <<  Hag  Hill,"  the  place  of  his  abode  as  described  in  the  list 
*661  ^^^^^^y  "  Axwell  Park,  Gateshead:"  *and  the  only  explanation 
-^  of  these  peculiarities  that  was  offered  before  the  revising  barrbter, 
was,  that  the  notices  were  posted  at  Durham  on  the  22d  of  August, 
reached  Lanchester  in  the  usual  course  of  the  post,  were  then  re-directed 
by  the  postmaster  at  Lanchester,  and  by  him  sent  back  to  Durham  on 
or  before  the  25th  of  August. 

It  did  not  appear  that  the  objector,  John  Stephenson  Robson,  or  any 
agent  of  his,  was  privy  to  the  said  re-direction  of  or  dealing  with  the 
said  notices  by  the  said  postmaster  at  Lanchester  as  aforesaid. 

It  was  peculiar  to  the  case  of  William  Whitfield,  that,  in  the  list  of 
voters,  his  place  of  abode  was  described  as  «<  Greencroft  Lodge,"  but, 
in  the  body  of  the  notice  of  objection  addressed  to  the  overseers  cf 
Greencroft,  the  place  of  abode  of  William  Whitfield  was  described  as 
<*  Greencroft"  only.  Greencroft  Lodge  is  in  the  township  of  Gkeen- 
croft ;  and  the  variance  did  not  mislead  the  overseers  of  Greencroft, 
either  touching  the  identity  of  the  said  William  Whitfield,  or  in  any 
other  respect. 

The  cases  were  consolidated. 

Manisty  appeared  to  support  the  appeal. 

Orbsswbll,  J. — This  case  is  disposed  of  by  that  of  Bishop,  App., 

(a)  8«e  Prior,  App.,  Waring,  Reap.,  5  C.  B.  6S  (B.  C.  L.  R.  Tol  67),  2  Lntw.  Reg.  Cu.  45,  wati 
lUbson,  App.,  BrowD,  Retp.,  aDtd,  p.  84. 
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Helps,  Resp.y  2  C.  B.  45  (E.  G.  L.  R.  vol.  52),  1  Lutw.  Reg.  Gas.  858. 
The  appeal  mnst  be  dismissed  with  costs.  The  person  objecting  has 
done  all  that  the  statute  requires  of  him ;  and  he  is  not  responsible  for 
the  delay  at  the  post-office. 

Cbowdeb,  J.y  concurring,  Appeal  dismissed,  with  costs. 

END  OF  THE  BEGISTKATION  CASES. 


*MORISSE  t;.  THE  ROYAL  BRITISH  BANK.    Nov.  26.  [*67 

A  creditor  who  has  obtained  judgment  against  a  joint-stock  banking  company,  and  has  ineffect- 
aally  iasaad  ezeention  against  their  property  and  effects,  is,  nnder  the  7  J;  8  Vict  c.  118,  ss. 
10, 18,  entitled  at  of  right  to  execution  against  a  shareholder,  on  complying  with  the  condi- 
tions imposed  by  the  statate. 

And  it  la  no  answer  to  a  motion  for  that  purpose,  that  the  affairs  of  the  company  are  in  covrso 
of  anrnngement  nnder  tho  winding  np  acts  and  nnder  a  fiat  in  bankruptcy,  and  that  assets  to 
a  large  amoant  are  already  in  the  hands  of  the  oflBcial  manager,  and  that  there  is  reasonable 
groand  to  believe  that  within  a  short  (bnt  indefinite)  time  enough  will  be  realised  to  meet  all 
the  engagements  of  the  concern. 

Ptrmmal  serrioe  of  the  ten  days'  notice  required  by  s.  18  is  not  necessary :  it  is  suflioient  if  the 
notice  is  left  with  a  serrant  at  the  dwelling-house  of  the  person  sought  to  be  charged. 

The  lOtb  section  of  the  7  J;  8  Vict.  c.  Ill,  which  enacts  that  the  rights  of  creditors  as  against 
the  person,  property,  and  effects  of  shareholders  shall  not  be  prejudiced  or  affected  by  proof 
under  a  flat  against  the  company,  and  that  no  execution  shall  be  issued  against  the  person, 
property,  or  effects  of  any  member,  until  after  proof  of  the  debt  under  the  fiat,  is  not  repealed 
by  tb«  182d  section  of  the  general  bankrupt  act,  12  A  18  Vict  c  108,  which  enacts  that  the 
pioTing  or  claiming  a  debt  nnder  a  fiat  shall  be  deemed  an  election  by  the  creditor  to  take  the 
benefit  of  such  fiat, — that  provision  being  merely  a  re-enactment  of  the  69th  section  of  the  8 
G.  4,  c  10. 

Lush,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  Mr. 
Richard  Hartley  Kennedy  to  show  cause  ^^why  execution  upon  the 
judgment  recovered  by  the  plaintiff  in  this  cause  for  the  sum  of  2142. 
Il8.  6d.,  should  not  be  issued  against  the  person,  property,  and  effects 
of  the  said  Richard  Hartley  Kennedy  as  a  shareholder  of  the  said  bank, 
to  satisfy  the  said  sum  of  2142.  Il8.  6d.  recovered  in  this  cause  pursu- 
ant to  the  act  7  &  8  Vict.  c.  118." 

The  affidavits  upon  which  the  motion  was  founded  were  those  of  the 
plaintiff  and  of  the  two  clerks  of  his  attorney,  which  stated  in  substance 
as  follows : — That  the  action  was  commenced  against  the  Royal  British 
Bank  on  the  8th  of  September  last,  to  recover  the  sum  of  2057.  ISs.  4(2., 
being  the  balance  due  to  the  plaintiff  on  his  drawing  account :  That,  on 
the  24th  of  September,  an  order  was  made  by  Kindersley,  Y.  C,  to 
wind  up  the  affairs  of  the  said  bank  under  the  Joint  Stock  Companies 
Winding-up  Act,  1848 :  That,  on  the  21st  of  October  last,  the  plaintiff 
made  an  affidavit  of  his  said  debt  under  and  in  pursuance  of  the  ^^^^ 
Joint  Stock  Companies  *Winding-up  Act,(a)  and  such  affidavit  was  '- 

(a)  Under  tho  Joint  Stock  Companies  Winding-up  Ao^  1848,-11  St  12  Vict.  c.  45,  s.  73,— the 
sntitor  is  re4|aired  to  prove  his  debt  before  the  Master  before  commencing  or  proceeding  with 
say  action  against  the  official  manager  or  against  the  company. 
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filed  on  the  same  day  at  the  proper  office  for  that  purpose,  and  the 
office  copy  of  such  affidavit  was  on  the  following  day  sent  by  the  plaintiff's 
attorney  to  the  defendant's  solicitors:  That,  on  the  same  2l8t  of 
October  last,  the  plaintiff's  pass-book  was  left  by  him  at  the  said  bank 
to  be  made  np,  and  it  was  made  up  and  returned  to  him  on  the  same 
day ;  and  the  said  book  then  showed  a  balance  standing  to  his  credit 
amounting  to  2052. 18«.  Ad. :  That,  on  the  9th  of  October  last,  a  petition 
for  adjudication  of  bankruptcy  was  presented  against  the  said  Royal 
British  Bank,  under  which  adjudication  of  bankruptcy  had  been  made : 
That,  on  the  8d  of  Noyember  instant,  judgment  was  obtained  by 
•the  plaintiff  against  the  said  Royal  British  Bank  in  this  action  for 
2052. 1%%.  Ad.,  and  8/.  1%%.  2d.  for  costs,  making  together  2142.  lit.  6d. : 
That,  on  the  4th  of  Noyember  instant,  a  writ  of  fi.  fa.  was  issued  in  this 
action  upon  the  aboye  judgment,  directed  to  the  sheriffs  of  London,  to 
levy  the  sum  of  2142.  11«.  6c2.,  with  interest,  costs  of  execution,  &c., 
upon  the  effects  of  the  Royal  British  Bank,  at  the  head  offices  in 
Threadneedle  Street ;  and  on  the  same  day  the  sheriffs  made  a  return 
of  nulla  bona:  That  the  deponent  had  been  informed,  and  yerily 
belieyed,  that  the  official  manager,  under  the  said  order  of  the  Vice- 
chancellor  Kindersley  for  winding  up  the  said  Royal  British  Bank,  had 
possessed  himself  of  the  property  and  effects  of  Uie  said  Royal  British 
Bank  under  that  order,  and  that  such  property  and  effects  were  insufficient 
to  pay  the  debts  of  the  said  Royal  British  Bank,  and  the  deponent  yerily 
*6Q1  ^^^^^^^  ^^^  ^^7  further  execution  against  the  ^property  of  the 
-'  said  Royal  British  Bank  upon  the  judgment  in  this  action  would 
be  unavailing,  and  that  his  only  prospect  of  obtaining  full  satisfaction 
for  his  said  debt  was  by  proceeding  against  the  individual  members  or 
shareholders  of  the  said  Royal  British  Bank :  That  a  notice  requiring 
payment  of  the  said  debt  due  upon  the  said  judgment  was  served  by  his 
(the  plaintiff's)  attorney  on-  Richard  Hartley  Kennedy,  a  shareholder  in 
the  said  bank,  on  the  5th  of  November  instant :  That  the  first  meeting 
fbr  proof  of  debts  under  the  bankruptcy  of  the  said  Royal  British  Bank 
took  place  at  the  Court  of  Bankruptcy,  London,  on  the  6th  of  Novem- 
ber instant,  and  the  deponent  attended  the  meeting,  and  there  proved 
his  said  debt  under  the  said  bankruptcy,  in  the  form  prescribed  by  the 
bankrupt  laws,  and  such  his  proof  was  then  admitted,  and  still  remained 
Oil  the  said  proceedings  in  bao^ptcy :  That  the  said  debt  of  2052. 18«.  4<2., 
with  82.  18«.  2d.y  the  costs  of  the  said  action,  making  together  the  said 
sum  of  2142.  11«.  6(2.,  was  still  justly  due  to  him  from  the  said  Royal 
British  Batik,  and  he  had  used  evety  exertion  to  obtain  payment  of  his 
*  said  debt  from  the  fhnds  and  property  of  the  said  company,  but  no  payment 
in  respect  thereof  had  been  made  to  him:  That  it  was  very  uncertain 
when  any  dividend  would  be  paid  in  respect  or  on  account  of  his  said 
debt,  for  that  questions  had  ai^son,' and  were  still  undetermined,  as  to 
whether  the  affairs  of  the  said  bank  were  to  be  wound  up  under  the 
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superintendence  of  the  Court  of  Chancery  or  of  the  Court  of  Bank- 
ruptcy, and  the  deponent  was  informed  and  believed  that  the  parties 
contesting  such  questions  threatened  and  intended  to  appeal  to  the  House 
of  Lords  for  the  settlement  thereof. 

The  affidavit  of  one  of  the  clerks  to  the  plaintiff's  attorney  stated, 
that  he  did  on  the  t5th  of  November  instant  serve  Richard  Hartley 
Kennedy,  of,  &c.,  with  a  notice  (setting  it  out),  stating  that  judgment 
had  been  ^obtained  in  this  action  against  the  bank,  and  a  return  r^i^yv, 
of  nulla  bona  made  to  a.fi.  fa.  issued  against  the  bank,  and  that,  '- 
unless  he  paid  to  the  plaintiff's  attorney  within  ten  days  from  the  date 
of  the  notice  the  amount  due  upon  the  judgment,  application  would  be 
made  to  the  court  for  leave  to  issue  execution  against  his  person,  property, 
and  effects,  as  a  shareholder  in  the  said  bank,  ^^  by  delivering  to  and 
leaving  with  the  footman  of  the  said  Richard  Hartley  Kennedy y  at  hie 
reeideneey  atj^e.j  a  true  copy  of  the  said  notice:'*  That  the  deponent  did, 
on  the  6th  of  November  instant,  search  at  the  office  of  returns  to  be 
made  by  banks,  at  Somerset  House,  for  the  last  return  made  by  the 
above-named  Royal  British  Bank,  and  the  name  of  Richard  Hartley 
Kennedy,  alderman,  appeared  on  the  list  of  shareholders  returned  to  the 
said  office  in  the  month  of  June  last,  and  that  the  said  Richard  l^artley 
Kennedy  was  and  still  is  a  shareholder  in  the  said  Royal  British  Bank. 

There  was  also  an  affidavit  verifying  the  signature  of  the  commissioner 
of  Her  Majesty's  inland  revenue  to  the  return  of  ^areholders  of  the 
Royal  British  Bank. 

Hugh  HUly  Q.  C,  and  Aspland^  now  showed  cause,  upon  the  affidavits 
of  Mr.  Kennedy  and  his  attorney.  The  former  stated  that  the  writ  of 
summons  in  this  action  was  issued  on  the  8th  of  September  last,  and 
judgment  was  signed  on  the  3d  of  November,  and  the  writ  of  fi.  fa. 
issued  on  the  4th :  That  the  said  bank  was  a  company  established  for 
the  purpose  of  carrying  on  the  business  of  banking  under  the  7  &  8 
Vict.  c.  113 :  That,  on  the  9th  of  October  last,  a  petition  for  adjudica- 
tion of  bankruptcy  against  the  said  bank  was  presented,  under  the  pro- 
mions  of  the  7  &  8  Vict.  c.  Ill,  for  facilitating  the  winding-up  of  the 
affairs  of  joint  stock  companies  unable  to  meet  their  engagements,  by  a 
creditor  of  the  said  bank,  to  the  Court  of  Bankruptcy  "^in  London,  ^^-^ 
on  whieh  upon  the  same  day  the  said  bank  was  adjudicated  bank-  ^ 
rupt,  and  Mr.  Charles  Lee  was  appointed  official  assignee  of  the  estate 
and  effects  of  the  said  bankrupt  company,  and  on  the  6th  of  November 
creditors'  assignees  were  appointed :  That,  on  the  6th  of  November,  the 
plaintiff  attended  a  meeting  for  proof  of  debts  under  the  said  adjudica- 
tion, and  then  proved  as  a  creditor  under  the  said  adjudication  the  debt 
sought  to  be  recovered  by  him  in  this  action,  and  such  proof  was  duly 
admitted:  That,  on  the  6th  and  12th  of  September  respectively,  petitions 
^ere  presented  to  the  Court  of  Chancery  for  winding  up  the  affairs  of 
the  said  bank  under  the  Joint  Stock  Companies  Winding-up  Acts,  on 
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which  said  petitions  an  order  absolute  for  winding  up  the  said  bank  waA 
made  under  the  provisions  of  the  said  acts  by  the  Vice-chancellor 
Kindersley  on  the  24th  of  September :  That,  on  the  27th  of  September, 
Mr.  Harding  was  appointed  interim  manager  of  the  property,  assets,  and 
effects  of  the  sidd  company  under  the  20th  section  of  the  Winding-up 
Acty  1848 ;  and,  on  the  80th  of  October  last,  he  was  appointed  official 
manager,  under  the  same  statute :  That  no  proceeding  had  been  taken 
by  any  person  for  setting  aside  or  avoiding  the  said  order  absolute: 
That  the  deponent  had  obtained  information  from  the  said  official 
manager,  and  found  from  him  (which  he  has  no  doubt  to  be  true)  that 
the  said  official  manager  has  money  (being  assets  of  the  bank)  in  hif 
hands,  to  an  amount  exceeding  100,0007.,  ready  to  be  divided  amongst 
the  plaintiff  and  the  other  creditors-of  the  bank,  and  that  the  said  official 
manager  would  be  able  to  collect,  and  would  collect,  further  sums,  to 
the  amount  of  150,0002.,  within  a  short  time,  and  not  exceeding  a  very 
few  months  from  the  present  time,  which  sum  would  be  applicable  to  a 
further  dividend ;  and  that  further  sums,  to  the  amount  of  50,000{.,  and 
*7Q1  ^P^^^^»  would  be  realized  *from  the  existing  assets  of  the 
^  company  within  the  same  time,  or  a  short  time  thereafter :  That 
the  deponent  had  also  ascertained  from  Mr.  Coleman,  who  acted  as 
accountant,  and  had  investigated  the  affairs  of  the  said  bank,  and 
prepared  a  balance-sheet,  which  was  laid  before  a  meeting  of  share- 
holders of  the  said  bank  held  in  September  last  (and  which  information 
he  believed  to  be  true),  that,  of  the  assets  of  the  said  bank,  100,0001., 
in  addition  to  the  100,0002.,  and  upwards  now  in  hand,  would  be  collected 
and  got  in  ready  for  division  among  the  creditors  within  three  months 
from  the  present  time,  besides  other  considerable  sums  which  might 
probably  be  realized  within  a  short  time,  by  sale  of  the  various  premises 
in  which  the  bank  lately  carried  on  business,  and  that  the  assets  of  the 
said  bank  would  produce  800,0002.  in  addition  to  a  further  large  Bum 
expected  to  be  realized  by  disposing  of  certain  iron-works,  part  of  the 
assets  of  the  bank :  That,  on  the  Ust  of  shareholders  of  the  bank  were 
many  substantial  persons,  contributories  under  the  said  winding-up  order, 
who  were  able  amongst  them  to  meet  all  calls  which  it  might  be  neces- 
sary to  make  for  the  purposes  of  satisfying  the  plaintiff  and  the  other 
creditors  of  the  bank ;  and  the  deponent  had  no  doubt  that  all  calls 
necessary  for  that  purpose  would  be  speedily  made  under  the  said 
winding-up  acts,  and  that  thereby,  and  by  means  of  the  assets  of  the 
bank  the  claims  of  the  plaintiff  and  of  all  other  creditors  would  be 
speedily  satisfied,  and  more  speedily  than  in  any  other  way :  That  the 
deponent  had  ascertained  from  the  said  official  manager  and  accountant 
that  they  also  were  of  opinion  that  the  contributories  of  the  bank  were 
able  to  meet  the  amount  of  all  such  calls :  And  that  the  deponent  had 
no  doubt  that  the  plaintiff  and  the  said  other  creditors  would  be  speedily 
satisfied,  whether  the  assignees  in  bankruptcy  or  the  official  manager  had 
the  disposition  of  the  said  assets  of  the  bank. 
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*The  affidavit  of  the  attorney  of  Mr.  Kennedy  stated  that  he  was  p^,.^ 
present  on  the  24th  of  November  instant  in  the  court  of  Vice-Chan-  '- 
cellor  Eindersley,  and  heard  him  give  judgment  in  the  matter  of  an  appli* 
cation  to  dissolve  an  injunction  restraining  the  official  assignee  and  mana* 
ger  under  the  adjudication  of  bankruptcy  against  the  defendants  from 
interfering  with  the  assets  of  the  said  bank,  and  also  in  the  matter  of 
another  application  for  an  order  directing  the  official  manager  appointed 
under  the  order  absolute  for  winding  up  the  said  bank,  to  deliver  over 
the  assets  of  the  said  bank  to  the  said  official  assignee :  That  his  Ilonour 
dissolved  the  ex  parte  injunction  which  had  been  granted  on  the  appli* 
cation  of  the  said  official  manager,  restraining  the  interference  of  the 
said  official  assignee  and  messenger  with  the  said  assets,  and  ordered 
that  the  said  official  manager  should  deliver  over  the  said  assets  (less  the 
expense  incurred  in  collecting  those  already  realized)  to  the  said  official 
assignee :  That,  although  the  effect  of  his  Honour's  judgment  was  sub- 
stantially to  assert  the  validity  of  the  bankruptcy  for  the  purpose  of 
distributing  the  existing  assets  of  the  estate,  his  Honour  observed  that 
the  order  absolute  for  winding  up  was  good  and  subsbting,  and  that  the 
official  manager  would  be  the  party  to  receive  the  calls  which  would 
have  to  be  made  upon  the  contributories :  And  that  the  deponent  had 
no  doubt  that  the  assets  of  the  bank  already  and  to  be  collected,  would 
be  speedily  distributed,  and  that  all  necessary  calls  for  the  satisfaction 
of  the  creditors  of  the  said  bank  would  be  made  with  as  little  delay  as 
possible. 

1.  The  material  point  to  consider  in  this  case  is,  whether  or  not  the 
court  has  any  discretion, — whether  they  are  bound  to  permit  the  execu- 
tion to  go  against  a  shareholder,  the  judgment-creditor  having  performed 
all  the  conditions  prescribed  by  the  statute,  or  whether  they  may  look 
at  all  the  circumstances  of  the  case,  to  see  that  it  is  *  a  fit  one  for  r^PTA 
their  interference  in  this  summary  way.  It  appears  that  the  afiairs  ^ 
of  the  bank  are  in  course  of  winding  up,  and  that  already  a  large  sum  of 
money  is  in  the  hands  of  the  official  manager.  The  9th  section  of  the 
act  for  the  regulation  of  joint  stock  banks,  7  &  8  Vict.  c.  113,  enacts 
that  "  every  judgment,  decree,  or  order  of  any  court  of  justice  in  any 
proceeding  against  the  company,  may  be  lawfully  executed  against,  and 
shall  have  the  like  efiect  on,  the  property  and  effects  of  the  company, 
and  also,  subject  to  the  provisions  thereinafter  contained,  upon  the  per- 
son, property,  and  effects  of  every  shareholder  and  former  shareholder 
thereof,  as  if  every  individual  shareholder  and  former  shareholder  had 
been  by  name  a  party  to  such  proceeding."  The  10th  section  enacts 
that ''  it  shall  be  lawful  for  the  plaintiff  to  cause  execution  upon  any 
judgment,  decree,  or  order  obtained  by  him  in  any  such  action  or  suit 
against  the  company,  to  be  issued  against  the  property  and  effects  of 
the  company  ;  and,  if  such  execution  shall  be  ineffectual  to  obtain  aatit^ 
faction  of  the  sums  sought  to  be  recovered  thereby j  then  it  shall  be  lawful 
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foir  him  to  have  execution,  in  satisfaction  of  such  judgment,  decree,  or 
order,  against  the  person,  property,  and  effects  of  any  shareholder,  or, 
in  default  of  ohtaining  satisfaction  of  such  judgment,  decree,  or  order 
from  any  shariehold^r,  against  the  person,  property,  and  effects  of  any 
person  who  was  a  shareholder  of  the  company  at  the  time  when  the 
cause  of  action  against  the  company  arose:"  then  follows  a  proviso 
limiting  the  extent  of  the  liability  of  former  shareholders.     [Williams, 
J*— Tho  utmost  diligence  of  the  judgment-creditor  could  not  obtain 
satisfaction  out  of  the  moneys  in  the  hands  of  the  official  manager: 
they*  could  not  be  reached  by  an  execution.     Willes,  J.,  referred  to  the 
Iwiguage  of  Alderson,  B.,  in  Thompson  v.  The  Universal  Salvage  Com- 
pany, 8  Exch.  810,  8l!9,t  where  that  learned  judge  said,—*'  It  would  be 
*7G]  ^^^  ™j^t,  and  not  a  fair  construction  *of  the  7  &  8  Vict.  c.  110 
(s.  68),  that  a  creditor  should  proceed  against  an  individual  share- 
holder, when  he  had  a  right  to  go  against  the  assets  of  the  whole  com- 
pany.   When  he  has  done  so  without  success,  he  may  again  resort  to 
the  individual."    XwiA.— In  a  case  in  the  Court  of  Exchequer  in  this 
term,— Hill  v.  The  London  and  County  Insurance  Company,  1  Hurlst. 
OTorm.  898, t— those  expressions  are  repudiated.     Cookburn,  C.  J.— 
^e  real  question  is,  whether  the  18th  section  gives  us  any  discretion. 
That  section  enacts;  *^that,  in  the  cases  provided  by  this  act  for  execu- 
tion  on  any  judgmeiit,'  decree,  or  order,  in  any  action  or  suit  against  the 
company  to  be  issued  against  the  person  or  against  the  property  and 
effects  of  any  shareholder  or  former  shareholder  of  such  company,— 
or  against  the  property  and  effects  of  the  company  at  the  suit  of  any 
shareholder  or  former  shareholder,  in  satisfaction  of  any  moneys,  dams* 
ges,  costs,  and  expenses,  paid  or  incurred  by  him  as  aforesaid  in  any 
action  or  suit  against  the  company,— such  executibn  may  be  issued,  6y 
leave  of  the  court,  or  of  a  judge  of  the  court  in  which  such  judgment, 
decree,  or  order  shall  have  been  obtained,  upon  motion  or  summons  for 
a  rule  to  show  cause,  or  other  motion  or  summons  consistent  with  the 
practice  of  the  court,  without  any  suggestion  or  scire  facias  in  that 
behalf;  and  that  it  shall  be  lawful  for  such  court  or  judge  to  make  abso- 
lute or  discharge  such  rule,  or  allow  or  discharge  such  motion  (as  the 
case  may  be),  and  to  direct  the  costs  of  the  application  to  be  paid  by 
either  party,  or  to  make  such  order  therein  as  to  such  couH  or  judge 
shaUseemjUr     «  Provided  that  any  order  made  by  a  judge  as  aforesaid 
may  be  discharged  or  varied  by  the  court  on  application  made  thereto 
by  either  party  dissatisfied  with  such  order :  provided  also,  that  no  such 
motion  shall  be  made  nor  summons  granted  for  the  purpose  of  charging 
*'^«]  *^y  ®*^.f  ®^^^^®^  ^r  former  shareholder,  until  ten  days'  notice  *there- 
„  oj^f »"  have  been  given  to  the  person  sought  to  be  charged  there- 
by.      The  execution  is  to  issue  "  by  leave  of  the  court:"  but  the  ques- 
tion is,  whether  that  means  any  more  than  that  the  court  must  be  satisfied 
tiiat  proper  endeavour^  have  been  made  to  put  the  fi.  fa.  in  force 
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against  the  effects  of  the  company.  Can  we  enter  into  the  merits  of 
the  question,  and  take  upon  ourselves  to  determine  that  this  or  that 
iOUTse  will  be  more  expedient  for  the  general  benefit  of  the  creditors 
0/  the  bank  ?]  In  a  case  in  the  Court  of  Queen's  Bench  in  the  present 
term, — ^Palmer  v.  The  Justice  Assurance  Society,  28  Law  Times,  120, — 
that  court  assumed  to  have  a  discretion  under  the  7  &  8  Vict.  c.  110, 
8.  68,  and  enlarged  the  rule  for  a  week ;  Lord  Campbell  saying,  that, 
if  it  was  then  made  to  appear  that  there  was  a  prospect  of  satisfaction 
being  speedily  obtained  under  the  winding*up  act,  they  would  enlarge 
the  rule  still  further.  But,  the  affidavit  not  being  satisfactory  in  that 
respect,  the  rule  was  ultimately  made  absolute.  Here,  the  affidavits 
show  the  strongest  possible  grounds  for  inducing  the  court  to  decline  to 
permit  the  creditor  to  pursue  this  very  stringent  remedy.  The  statute 
should  receive  a  large  and  liberal  construction.  [Cockburn,  C.  J. — 
It  certainly  does  seem  very  unjust  that  one  creditor  should  thus  be  per- 
mitted to  complicate  this  already  more  than  sufficiently  intricate  matter. 
But  the  language  of  the  statute  seems  to  me  to  leave  us  no  discretion. 
I  fear  we  have  nothing  more  to  do  than  to  see  that  the  execution-creditor 
has  complied  with  all  the  conditions  which  the  legislature  has  thought 
fit  to  impose  upon  him.  Having  done  that,  the  execution  is  matter  of 
right]  The  182d  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  12  &  18  Vict.  c.  106,(a)  makes  the  proof  of  a  debt  an  election 
not  to  ^proceed  against  the  bankrupt  by  action.  In  Geikie  v.  Hew-  ^^~ 
son,  4  M.  &  6.  618,  5  Scott,  N.  R.  484,  pending  an  action  of  ^ 
debt  by  A.  against  B.,  as  acceptor  of  a  bill  for  4681,  la.  9(2.,  and  for 
1600L  for  goods  sold  and  delivered,  &c.,  A.  filed  an  affidavit  in  the 
Court  of  Bankruptcy,  under  the  1  &  2  Yict.  c.  110,  s.  8,  stating  B.  to 
be  indebted  to  A.  in  4682.  1«.  9d.  for  goods  sold  and  delivered,  &c.,  and 
also  upon  a  bill  for  4682. 1«.  9(2.  Afterwards,  on  the  11th  of  February, 
B.,  with  C.  and  D.  as  his  sureties,  gave  a  bond  to  A.  conditioned  for 
the  payment  of  such  sum  as  should  be  recovered  in  the  action  for  the 
alleged  debt,  or  for  the  render  of  B.  On  .the  15th  of  March  a  fiat  in 
bankruptcy  was  awarded  against  B.  On  the  2l8t  of  March,  A.  signed 
judgment  against  B.  for  13822. 19s,  6(2.  On  the  5th  of  April,  A.  proved 
Q&der  the  fiat  for  8642.  12«.  9(2.,  being  the  amount  of  the  judgment 
debt,  excluding  the  4682.  1«.  9(2.  On  the  12th  of  April,  a  ca.  sa. 
against  B.  was  lodged  with  the  sheriff.  On  the  80th  of  May,  A.  brought 
an  action  against  C.  and  D.  on  the  bond.  It  was  held  that  the  proof 
imder  the  fiat  was  an  election  to  relinquish  the  action  against  B.,  and  that 
B.  being  entitled  to  be  discharged  if  rendered,  C.  and  D.  were  entitled 
to  have  the  proceedings  stayed.     This  raises  a  very  important  question, 

(a)  **  That  no  creditor  who  has  bronght  any  action  or  instituted  any  init  against  any  bankrupt 
id  respect  of  a  demand  prior  to  tho  bankruptcy)  or  which  might  have  been  proved  as  a  debt  under 
the  baakmptey,  shall  prove  a  debt  under  such  bankruptcy  or  have  any  claim  entered  upon  the 
pneeedingi,  without  relinquishing  such  action  or  suit;  and  the  proving  or  claiming  a  debt  under 
aflat  or  petition  for  adjudication  of  bankruptcy  by  any  creditor,  shall  be  deemed  an  election  by 
■Mb  creditor  to  take  the  benefit  of  raoh  flat  or  petition  with  respect  to  the  debt  so  proved  of 
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and  one  which  the  party  proceeded  against  ought  to  have  an  opportunity 
of  raising  by  plea  to  a  scire  facias.  [ZtimA. — By  the  10th  section 
*781  ^f  *^®  "^^  *^  8  Vict.  c.  lll,(a)  the  judgment-creditor  is  obliged  *to 

-'  prove  under  the  fiat  against  the  company,  and  it  is  expressly  pro> 
vided  that  such  proof  shall  not  prejudice  his  right  to  have  recourse 
against  the  members.]  The  12  &  18  Vict.  c.  106,  s.  182,  being  subse- 
t[uent  to  that  provision,  must  be  taken  to  have  repealed  it.  There  is, 
therefore,  no  longer  any  necessity  for  proving  the  demand  under  the 
fiat.  And  there  is  no  injustice  in  this :  the  principle  of  the  bankrupt 
law  is,  that  there  shall  be  an  equal  distribution  of  the  effects  of  the 
bankrupt  amongst  all  his  creditors.  [Willbs,  J. — The  182d  section  of 
the  12  &  13  Vict.  c.  106,  is  a  mere  re-enactment,  in  the  same  words,  of 
that  part  of  the  6  G.  4,  c.  16,  s.  59 :  it  is  not  therefore  a  provision 
enacted  since  the  Joint  Stock  Companies  Winding-up  Act,  1844,  and 
^-Q-|  consequently  does  not  *repeal  it.     Orowdbb,  J. — What  answer 

■^  would  you  have  to  a  scire  facias,  assuming  your  reliance  upon  the 
182d  section  of  the  12  k  18  Vict.  c.  106,  to  be  unfounded  ?]  An  ap- 
peal to  the  equitable  discretion  of  the  court. 

8.  Then,  the  13th  section  of  the  7  &  8  Vict.  c.  113,  requires,  that, 
previously  to  the  application  for  execution,  ten  days'  notice  shall  be 
given  «to  the  person  sought  to  be  charged  thereby."  Now,  the  affi- 
davit of  service  states  that  the  notice  was  served  by  delivering  it  to 
Mr.  Kennedy's  footman,  at  his  residence, — ^not  stating  that  the  footman 
was  desired  to  give  the  paper  to  his  master,— or  that  any  subsequent 
inquiry  was  made  of  him  as  to  whether  he  had  done  so  or  not ;  nor  is 
shown  to  have  come  to  his  hands.  In  Esdaile  v.  Smith,  18  Law  Joum. 
Exch.  120,  a  rule  for  a  scire  facias  to  have  execution  against  a  member 
of  a  joint  stock  company,  was  served  on  the  father,  sister,  and  son  of 
the  defendant,  at  the  defendant's  residence ;  and  it  was  held  not  to  be 
gcod  service.  [Willes,  J. — Personal  service  was  not  necessary, — 
Doe  d.  Griffiths  v.  Marsh,  4  T.  R.  464 :  a  footman  is  of  all  persons  the 
most  proper  person  to  whom  to  deliver  a  notice  that  is  intended  for  his 

(a)  Which  enaoti  "that  no  aotion,  luity  or  other  prooeeding  by  any  creditor  or  creditors  of  anj 
auoh  company  or  body,  ihall,  so  far  as  concerns  or  may  be  necessary  for  the  recourse  of  inch 
orfditcr  or  creditors  against  the  person,  property,  or  effects  of  any  member  or  members  theroof 
for  the  time  being,  or  any  former  member  or  members  thereof,  be  deemed  to  pr^udice  or  in  any 
manner  affect  the  right  of  snch  creditor  or  creditors  to  sue  out  or  prosecute  a  fiat  against 
such  company  or  body,  or  his  or  their  right  to  prore  or  claim  under  any  fiat  against  such 
company  or  body  any  debt  or  demand  remaining  unsatisfied ;  and  that  no  siicA  /iat,  or  proof  or 
proceeding  thereunder,  §h€Ul  he  deemed  to  prejudice  or  in  any  manntr  affect  the  right  of  any  credi- 
tor or  creditore  of  eueh  company  or  body  to  inetit%Ue  or  maintain  any  action,  §uit,  or  other  proceed- 
ing, 90  far  a§  eonceme  or  may  be  neceeeary/or  the  reeouree  of  eueh  creditor  or  ertditore  againet  the 
pereon,  property,  or  effeete  of  any  member  or  tnembere  thereof /or  the  time  being,  or  any  former 
member  or  membere  thereof:  Provided  always,  that  nothing  herein  contained  shall  prerent 
remedy  against  copartners :  Provided  also,  that  no  execution  in  respect  of  any  debt  o(  demand 
provable  under  the  fiat  against  any  such  company  or  body  adjudged  bankrupt  ehall  be  teemed 
ttgainet  the  pereon,  property,  or  effeete  of  any  member  or  membere  for  the  time  being  of  such  com- 
pany or  body,  or  any  former  member  or  members  thereof,  until  after  euch  debt  or  demand  ehaU 
have  been  proved  under  eueh  Jiat,  nor  shall  any  such  execution  be  issued  after  the  appointment 
of  a  receiver  in  manner  hereinafter  mentioned,  without  leave  of  the  High  Court  of  Chanoery." 
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master.      Crowdeb,  J. — ^It  is  not  pretended  that  the  notice  did  not 
reach  the  hands  of  Mr.  Kennedy.]    The  giving  of  notice  is  a  condition 
imposed  by  the  act :  the  party  moving  should  at  least  be  in  a  position 
to  prove  facts  sufficient  to  induce  a  belief  that  the  notice  came  to  the 
hands  of  the  person  sought  to  be  charged  ten  days  before  the  motion. 
Lush  and  Beasleyj  in  support  of  the  rule. — The  judgment-creditor 
has  a  right  given  to  him  by  the  statute,  and,  having  done  all  that  the 
statute  requires  him  to  do  as  the  condition  upon  which  he  is  to  be 
entitled  to  exercise  that  right,  this  court  has  no  power  to  deprive  him  of 
it.    The  9th  section  of  the  7  &  8  Vict.  c.  113,  enacts  « that  every 
judgment,  decree,  or  order  of  any  *court  of  justice  in  any  pro-  r:^c^r. 
ceeding  against  the  company,  may  be  lawfully  executed  against,  ^ 
and  shall  have  the  like  effect  on,  the  property  and  effects  of  the  com- 
pany, and  also,  subject  to  the  provisions  hereinafter  contained,  upon 
the  person,  property,  and  effects  of  every  shareholder  and  former  share- 
holder thereof,  as  if  every  individual  shareholder  and  former  share- 
holder had  been  by  name  a  party  to  such  proceeding."     The  legislature 
thus  shows  itself  scrupulously  anxious  to  preserve  'the  rights  of  credi- 
tors.    Then  comes  the  10th  section,  which  enacts  <<that  it  shall  be 
lawful  for  the  plaintiff  to  cause  execution  upon  any  judgment,  decree, 
or  order  obtained  by  him  in  any  such  action  or  suit  against  the  com- 
pany, to  be  issued  against  the  property  and  effects  of  the  company ;  and, 
if  Bueh  execution  shall  be  ineffectual  to  obtain  satisfaction  of  the  sums 
sought  to  be  recovered  thereby,  then  it  shall  be  lawful  for  him  to  have 
execution  in  satisfaction  of  such  judgment,  decree,  or  order,  against  the 
person,  property,  and  effects  of  any  shareholder^  or,  in  default  of  obtain- 
ing satisfaction  of  such  judgment,  decree,  or  order  from  any  shareholder, 
against  the  person,  property,  and  effects  of  any  person  who  was  a  share- 
holder of  the  company  at  the  time  when  the  cause  of  action  against  the 
company  arose."     Then  follows  in  s.  13  the  machinery  by  means  of 
irhich  that  right  is  to  be  enforced, — <«  In  cases  provided  by  this  act  for 
execution  on  any  judgment,  decree,  or  order  in  any  action  or  suit  against 
the  company,  to  be  issued  against  the  person  or  against  the  property  and 
effects  of  any  shareholder*  or  former  shareholder  of  such  company, — or 
against  the  property  and  effects  of  the  company  at  the  suit  of  any 
shareholder   or  former   shareholder,  in   satisfaction   of  any  moneys, 
damages,  costs,  and  expenses  paid  or  incurred  by  him  as  aforesaid  in 
any  action  or  suit  against  the  company, — such  execution  may  be  issued 
by  leave  of  the  court  or  of  a  judge  of  the  court  in  which  *such  p^^.- 
judgment,   decree,  or   order  shall  have   been   obtained,   upon  ^ 
motion  or  summons  for  a  rule  to  show  cause,  or  other  motion  or  sum- 
mons consistent  with  the  practice  of  the  court,  without  any  suggestion 
or  scire  facias  in  that  behalf;  and  that  it  shall  be  lawful  for  such  court 
or  judge  to  make  absolute  or  discharge  such  rule,  or  allow  or  dismiss 
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«ach  motion  (as  the  case  may  be),  and  to  direct  the  costs  of  the  applica- 
tion to  be  paid  by  either  party,  or  to  make  such  order  therein  as  to 
such  court  or  judge  shall  seem  fit."  Permissive  words  like  these,  in 
other  acts,  have  been  held  obligatory :  see  Macdougall  v.  Patterson,  It 
C.  B.  755  (E.  C.  L.  R,  vol.  78)  (overruling  Jones  t;.  Harrison,  6  Exch. 
828,t  2  L.  M.  &  P.  267) ;  Orchard  v.  Moxsy,  2  Ellis  k  B.  206  (E.  C 
L.  R.  vol.  75) ;  Crake  t;.  Powell,  2  Ellis  &  B.  210 ;  Reid  v.  Gardner,  8 
Exch.  651.t  [OocKBUBN,  C.  J. — According  to  your  argument,  even 
though  the  proceedings  under  the  winding-up  acts,  and  in  bankruptcy, 
will  eventually  produce  20«.  in  the  pound,  the  judgment-creditors  may 
in  the  mean  time  fall  upon  any  one  shareholder  and  ruin  him  !]  That 
undoubtedly  is  the  law.  [Cockburn,  C.  J. — It  may  be  so.]  The 
winding-up  acts  have  nothing  whatever  to  do  with  the  creditors.  The 
10th  section  of  the  7  &  8  Vict.  c.  Ill, — which  is  also  a  winding-up  act 
for  these  companies, — expressly  reserves  the  rights  of  creditors.  It 
enacts  « that  no  action,  suit,  or  other  proceeding  by  any  creditor  or 
creditors  of  any  such  company  or  body  shall,  so  far  as  concerns  or  may 
be  necessary  for  the  recourse  of  such  creditor  or  creditors  against  the  per- 
son, property,  or  effects  of  any  member  or  members  thereof  for  the  time 
being,  or  any  former  member  or  members  thereof,  be  deemed  to  preju- 
dice or  in  any  manner  affect  the  right  of  such  creditor  or  creditors  to  sue 
out  or  prosecute  a  fiat  against  such  company  or  body,  or  his  or  their  right 
to  prove  or  claim  under  any  fiat  against  such  company  or  body  any  debt 
*»91  ^^  demand  remaining  unsatisfied;  and  *that  no  such  fiat,  or 
-^  proof  or  proceeding  thereunder,  shall  be  deemed  to  prejudice  or 
in  any  manner  affect  the  right  of  any  creditor  or  creditors  of  such 
company  or  body  to  institute  or  maintain  any  action,  suit,  or  other 
proceeding,  so  far  as  concerns  or  may  be  necessary  for  the  recourse  of 
such  creditor  or  creditors  against  the  person,  property,  or  effects  of 
any  member  or  members  thereof  for  the  time  being,  or  any  former 
member  or  members  thereof:  Provided  always,  that  nothing  herein 
contained  shall  prevent  remedy  against  copartners:  Provided  also, 
that  no  execution  in  respect  of  any  debt  or  demand  provable  under  the 
fiat  against  any  such  company  or  body  adjudged  bankrupt,  shall  be 
issued  against  the  person,  property  or  effects  of  any  member  or  mem- 
bers for  the  time  being  of  such  company  or  body,  or  any  former  mem- 
ber or  members  thereof,  until  after  such  debt  or  demand  shall  have 
been  proved  under  such  fiat,  nor  shall  any  such  execution  be  issued 
after  the  appointment  of  a  receiver  as  hereinafter  mentioned,  without 
Iftave  of  the  High  Court  of  Chancery.'*  [Crowdbr,  J. — As  the  com- 
mencement of  the  13th  section  of  the  7  &  8  Vict.  c.  113,  shows  that 
the  party  must  have  put  himself  in  a  position  to  demand  execution 
against  the  shareholder,  how  do  you  deal  with  the  words  at  the  end 
<<  or  to  make  such  order  therein  as  to  such  court  or  judge  shall  seem 
fit  ?"]     It  may  be  that  the  court  may  see  reason  to  doubt  the  truth  of 
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the  ajfidavits  apon  whicb  the  application  is  founded ;  or  it  may  be  thau 
the  application  is  at  the  suit  of  a  shareholder,  under  ss.  11.  12,(a)  who 
has  been  compelled  to  pay  the  *judgment-creditor ;  or  the  appli-  rj^c^o 
cant  may  be  a  debtor  to  the  company,  in  respect  of  calls  or  ^ 
otherwise.  The  statute  clearly  never  intended  to  give  the  court  any 
discretion  where  the  judgment-creditor  has  done  all  that  is  required  of 
him.  Indeed,  it  would  seem  absurd  to  hold  that  the  18th  section  gives 
the  court  a  discretion,  when  the  10th  section  had  already  given  the 
creditor  an  absolute  right.  [Cockburn,  C.  J. — The  right  of  the  judg- 
ment-creditor is  to  be  exercised  with  the  leave  of  the  court.  If  the 
court  see  reason  to  think  that  great  injustice  will  be  done  by  allowing 
execution  to  issue,  surely  they  may  suspend  the  rule.]  It  would  be 
remarkable  if  any  such  discretion  were  given  to  the  court,  from  any 
consideration  of  mercy  to  the  shareholder,  when  the  legislature  has 
been  so  careful  to  preserve  the  rights  of  creditors  intact.  Thompson 
V.  The  Universal  Salvage  Company,  8  Exch.  810,t  was  decided  upon 
the  66th  section  of  the  7  &  8  Vict.  c.  110,  the  words  of  which  are 
somewhat  different  from  those  of  the  10th  section  of  the  7  &  8  Vict, 
c.  113.  [Cbowdek,  J.— The  language  of  both  is  substantially  the 
same.  Under  the  one,  the  applicant  must  show  that  he  has  used  «  due 
*diligence"  to  obtain  satisfaction  from  the  company;  under  the  p^o^^ 
other,  that  his  execution  against  the  company  is  « ineffectual."]  ^ 
The  case  of  Hill  v.  The  London  and  County  Assurance  Company  is 
decisive  of  the  question.  Martin,  B.,  there  says :  <<  My  attention  has 
been  particularly  called  to  the  effect  of  the  winding-up  acts,  while 
sitting  at  Chambers  with  Cresswell,  J.  We  were  referred  to  a  judg- 
ement of  Vice-chancellor  Page  Wood,  in  which  that  learned  judge 
stated  the  true  construction  of  the  winding-up  acts.  At  the  time  of 
the  decision  in  Thompson  v.  The  Universal  Salvage  Company,  it  was 
supposed  that  the  acts  were  intended  to  interfere  with  creditors.  But, 
on  further  consideration,  courts  of  equity  have  concluded  that  the 
statutes  have  not  that  effect.  The  real  object  was  to  compel  the  share- 
holders to  contribute  and  pay  equally  according  to  their  interests. 
They  do  not  affect  creditors,  but  leave  them  free  to  pursue  their  com- 

(a)  section  11  tiimota,  "  tkat  OTery  person  agunit  whom  or  agftinit  wboie  property  er  effeoti 
tnj  iBoh  ezeeiition  shall  hare  been  issued,  shall  be  reimbnrsed  oat  of  the  property  and  elleete 
of  the  eompany,  for  aU  moneys  paid,  and  for  all  damages,  costs,  and  expenses  inenmd  by  bim 
by  retaon  of  sneh  exeention,  or  of  the  aetion  or  soit  in  whieh  the  same  shall  have  issned,  oi^  In 
delsBlt  of  sQcb  reimborsement,  by  eontribntion  from  the  other  shareholders  of  the  eompaqy." 

And  s.  12  enacts,  "  tba^  if  any  sneh  ezeention  be  Issued  against  any  presenter  former  share- 
holder of  the  eompanyi  and  If,  within  fourteen  days  next  after  the  levying  of  fuoh  exeenlloni  be 
be  not  reimbursed,  on  demand,  out  of  the  property  and  eflbots  of  the  company,  all  suoh  moneys^ 
daomges,  oosts^  and  expenses  as  he  shall  have  paid  or  Incurred  in  consequence  of  such  execution. 
It  shaU  be  lawftil  for  such  shareholder,  or  his  executors  or  administrators,  to  have  eawentioa 
■galut  the  propcfty  and  efiMts  ofjthe  company  In  satisfaction  of  snob  moneys,  damages,  coets, 
aad  expenses ;  jad  the  amount  of  such  moneys,  damages,  costs,  and  expenses  shall  be  aseertalned 
sad  eerttfled  by  one  of  the  masters  or  other  offleer  of  the  court  out  of  which  such  executieii  aball 
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mon-law  remedies.  Bat,  as  it  is  desirable  that  the  official-manager 
should  know  what  the  debts  are,  parties  are  compelled  to  go  before 
the  master  and  prove  their  debts.  The  courts  of  common  law  stay 
the  proceedings  till  that  is  done ;  but,  subject  to  that,  the  creditor  is 
free,  and  can  proceed  to  enforce  his  judgment  in  any  way  he  pleases. 
By  the  statute  these  companies  are  constituted  quasi  corporations,  so 
that  creditors  must  look  for  the  fruits  of  their  judgments  first  to  the 
effects  of  the  corporation ;  but,  when  that  has  been  done,  the  share- 
holders are  liable  as  partners.  It  is  a  great  misfortune  that  it  has 
ever  been  supposed  that  shareholders  are  in  a  different  position  from 
ordinary  partners." 

CocKBURN,  G.  J. — I  was  at  first  disposed  to  doubt  whether  the  court 
did  not  possess  some  discretionary  power  under  the  7  &  8  Vict,  c  113, 
s.  13.  And,  if  such  discretionary  power  had  been  vested  in  the  court,  I 
*851  '''^^^^^^>  under  the  peculiar  circumstances  of  this  case,  have  been 
-J  very  disinclined  to  allow  execution  to  go  against  the  shareholder. 
The  subject,  however,  has  already  been  discussed  and  decided  by  the 
Court  of  Exchequer  in  the  case  of  Hill  v.  The  London  and  County 
Assurance  Company,  which  is  precisely  in  point.  That  court  has  held, 
that  the  statute  leaves  us  no  discretion,  and  that  a  creditor  who  has  put 
himself  in  a  position,  by  performing  the  prescribed  conditions,  to  demand 
execution  against  a  shareholder,  is  entitled  to  it  as  of  right :  and  Martin, 
B.,  says,  that,  not  only  is  that  the  opinion  of  the  Court  of  Exchequer, 
but  also  that  of  Vice-Chancellor  Page  Wood.  I  very  reluctantly  yield 
to  the  weight  of  that  authority,  and  hold  that  this  rule  must  be  made 
absolute. 

Williams,  J. — I  am  of  the  same  opinion.  The  case  of  Hill  v.  The 
London  and  County  Assurance  Company  shows  that  we  have  90 
discretion.  The  remarks  of  my  Brother  Martin  are  fully  justified  by 
the  terms  of  the  act.  The  only  question  is,  whether  execution  is  to  go 
or  not.  A  creditor  who  has  obtained  a  judgment  against  the  company, 
and  has  made  an  ineffectual  attempt  to  obtain  satisfaction  thereof  by 
execution  against  the  property  and  effects  of  the  company,  and  has 
given  the  notice  required  by  s.  13,  has  acquired  a  legal  right ;  and  we 
are  bound  to  give  him  the  remedy  the  law  allows.  There  was  considerable 
discussion  at  one  time  as  to  whether  the  word  ^^may,"  in  the  13th  section 
of  the  County  Court  Act,  13  k  14  Vict.  c.  61,  was  discretionary  or 
imperative:  the  Court  of  Exchequer,  in  Jones  v.  Harrison,  6  Exch.  328,t 
2  L.  M.  &  P.  257,  at  first  thought  it  gave  the  court  a  discretion ;  but 
this  court,  in  Macdougall  v.  Paterson,  11  C.  B.  755  (E.  C.  L.  R.  vol.  73), 
and  afterwards  the  Court  of  Queen's  Bench  in  Orchard  v.  Moxsy,  2  Ellis 
&  B.  206  (E.  C.  L.  R.  vol.  75),  and  Crake  v.  Powell,  2  Ellis  &  B.  210, 
having  held  the  contrary,  the  Court  of  Exchequer,  in  a  subsequent  case 
♦ftfil  ^^  *R©id  V.  Gardner,  8  Exch.  651,t  concurred  in  the  view  taken 
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by  the  other  courts.    I  think  it  is  quite  impossible  to  suppose  that 
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the  winding-up  acts  can  or  ought  to  have  any  effect  to  alter  or  abridge 
the  rights  of  creditors.  They  were  evidently  intended  only  for  the 
advantage  of  the  shareholders, — to  enforce  contribution  amongst  them- 
selves. The  only  point  which  presented  any  plausibility  of  argument, 
was,  the  suggestion  that  the  10th  section  of  the  7  &  8  Vict.  c.  Ill  was 
repealed  by  the  182d  section  of  the  last  bankrupt  act,  12  k  13  Vict.  c. 
106.  But  it  is  clear  that  this  last-mentioned  provision  cannot,  by  merely 
re-enacting  a  previous  section  of  the  6  6.  4,  c.  16,  operate  a  repeal  of 
the  intermediate  enactment.  Upon  the  whole  I  arrive  not  without  some 
pain  at  the  conclusion  that  we  are  bound  to  make  this  rule  absolute. 

Crowdbr,  J. — I  agree  with  my  Lord  and  my  Brother  Williams  in 
thinking  that  the  sound  construction  of  the  statute  in  question  is,  that, 
where  the  judgment-creditor  has  duly  performed  all  the  conditions 
imposed  upon  him,  he  is  entitled  as  a  matter  of  right  to  have  the  remedy 
which  the  statute  has  given  him.  The  object  of  the  10th  and  18th 
sections  of  the  7  &  8  Vict.  c.  113,  taken  together,  is,  that,  the  judgment- 
creditor  having  done  all  that  is  requisite  to  confer  upon  him  that  right, 
the  court  shall  enable  him  to  carry  it  out  by  execution,  instead  of  the 
more  expensive  and  circuitous  proceeding  by  scire  facias.  If  a  scire 
facias  had  issued  here,  the  party  against  whom  the  application  is  made 
would  clearly  have  had  no  answer.  The  only  answer  suggested,  viz. 
that  the  10th  section  of  the  7  &  8  Vict.  c.  Ill,  is  virtually  repealed  by 
the  182d  section  of  the  12  &  13  Vict.  c.  106,  is  met  by  the  remark  that 
this  latter  section  is  in  terms  a  mere  re-enactment  of  the  6  G.  4,  c.  16, 
s.  59,  and  therefore  could  not  operate  a  repeal  of  the  subsequent  pro- 
vision. There  is  conseqently  no  answer  to  this  motion,  and  the  rule 
must  be  made  absolute. 

♦WiLLES,  J. — I  am  of  the  same  opinion.  As  to  the  construe-  p^^.- 
tion  of  the  182d  section  of  the  bankrupt  act,  there  is  a  recent  ^ 
case  before  Vice-Chancellor  Kindersley,  of  Wallace  v.  Blackwell,  8 
Drewry,  538,  where  the  change  of  position  of  a  clause,  by  its  re-enact- 
ment in  a  subsequent  statute,  was  considered  not  to  vary  its  operation. 
The  other  point  seems  to  me  to  be  perfectly  clear.  The  10th  section 
of  the  7  &  8  Vict.  c.  113,  gives  the  judgment-creditor  a  right  to  have 
execution  against  the  person,  property,  and  effects  of  any  shareholder, 
if  his  execution  against  the  company  shall  be  ineffectual  to  obtain 
satisfaction  against  them.  I  agree  that  the  13th  section  only  defines 
the  mode  of  enforcing  that  right.  I  apprehend  no  answer  could  be 
made  to  the  motion,  when  the  creditor  has  complied  with  all  the  con- 
ditions imposed  by  the  statute.  The  words  in  s.  13,  <<  it  shall  be  lawful 
for  such  court  or  judge  to  make  such  order  therein  as  to  such  court 
or  judge  shall  seem  fit,"  are  a  mere  expression  of  the  power  that 
is  inherent  in  the  court.  Expressio  eorum  quae  taciti  insunt  nihil 
operator.  The  meaning  is,  that  the  court  shall  make  an  order,  not 
according  to  attributive  justice,  but  according  to  the  usage  and  prac* 
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tice  of  the  court.  The  court  would  uot^  for  inBtance,  have  power  to 
give  time  to  a  debtor.  The  doubts  entertained  by  my  Lord  appear  to 
have  prevailed  in  the  case  of  Thompson  v.  The  Universal  Salvage  Com- 
pany. But  that  case  has  since  been  to  that  extent  overruled.  It  is 
now  clearly  settled  that  the  winding-up  acts  were  only  intended  to 
operate  as  between  the  shareholders  themselves, — ^to  give  the  official 
manager  the  means  of  making  calls  to  meet  the  claims  against  the 
company.  Upon  the  whole,  however  painful  it  may  be,  we  can  only, 
in  the  discharge  of  the  duty  imposed  upon  us  by  the  legislature,  make 
this  rule  absolute.  Rule  absolute. 


♦88]  *  WARDE  V.  STUART  and  Another.    Nov.  4. 

A.  mtered  into  a  cwntrmot  with  B.,  to  proooed  to  the  eout  of  Africa,  and  thoro  proeure  and  ship 
for  B.  in  England,  palm-oil  and  other  produce, — A.  to  receiye  u  a  remnneration  fox  his  ser- 
vtees  a  commiesion  of  61,  per  cent  on  the  net  proceeds  of  the  dry  merchantable  palm-oU 
received  by  B. :  the  agreement  farther  provided  that  A.  should  not  be  entitled  to  any  com- 
mission on  "  any  woet,  dirty,  or  unmerchantable  palm-oil"  that  might  be  received : — Held,  that 
A.  was  entitled  to  no  eommission  in  respect  of  palm-oil  which  was  in  the  understanding  of  the 
trade  "  wet"  oil,  though  such  wetness  did  not  render  the  oil  unmerchantable,  but  was  oompan- 
sated  for  by  an  allowance  to  the  purchasers  of  fh>m  li  to  2  per  cent  on  the  price. 

This  was  an  action  for  money  payable  by  the  defendants  to  the 
plaintiff  for  work  done  by  the  plaintiff  for  the  defendants,  at  their 
request,  and  for  commission  due  and  payable  by  the  defendants  to  the 
plaintiff  in  respect  thereof,  and  for  money  received  by  the  defendants 
for  the  use  of  the  plaintiff,  and  for  interest  upon  and  for  the  forbear- 
ance by  the  plaintiff  to  the  defendants,  at  their  request,  of  divers  sums 
of  money  due  and  owing  from  the  defendants  to  the  plaintiff,  and  for 
money  found  to  be  due  from  the  defendants  to  the  plaintiff  on  divers 
accounts  stated  between  them.     Claim  5000{. 

The  defendants  pleaded, — first,  except  as  to  19752.,  parcel  of  the 
plaintiff's  claim,  never  indebted,—- secondly,  except  as  aforesaid,  that 
the  plaintiff's  claim,  except  as  aforesaid,  was  before  suit  satisfied  and 
discharged  by  payment, — thirdly,  except  as  aforesaid,  a  set-off  for 
money  payable  by  the  plaintiff  to  the  defendants  for  money  paid  by  the 
defendants  to  the  plaintiff's  use,  at  his  request,  and  for  money  had  and 
received  by  him  to  their  use,  and  for  the  insurance  by  the  defendants 
for  the  plaintiff,  at  his  request,  of  certain  large  amounts  on  commission 
and  property  of  the  plaintiff's  against  loss  by  perils  of  the  seas  and 
otherwise,  and  for  interest  upon  the  forbearance  by  the  defendants  tb 
the  plaintiff,  at  his  request,  of  moneys  due  from  the  plaintiff  to  the 
defendants  on  accounts  stated  between  them, — fourthly,  as  to  the 
1975i.,  parcel  of  the  plaintiff's  claim,  payment  into  court. 
*fW\  '"'^^  plaintiff  took  and  joined  issue  upon  the  first  three  ^pleas, 
^  and  replied  to  the  fourth  by  accepting  the  19752.  in  satisfaction 
of  his  claim  pro  tanto. 
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The  caose  was  tried  before  Bramwell,  B.,  nt  the  last  assises  at  Livei«t 
pool.  The  facts  were  as  follows : — The  plaintiff  had  been  for  some 
jears  engaged  as  a  factor  or  agent  in  the  African  coasting  trade.  The 
defendants,  Messrs.  Stuart  &  Donglas,  are  merchants  at  Liverpool 
largely  engaged  in  the  African  trade.  In  the  year  1868,  the  plaintiff 
proceeded  to  Africa  in  the  capacity  of  supercargo  or  agent  for  the 
defendants,  for  the  pnrpose  of  procuring  goods  by  way  of  barter,  npon 
the  terms  contained  in  the  following  agreement : — 

<«  Agreement  made  and  entered  into  this  19th  day  of  September, 
1858,  between  Peter  Stuart  and  Peter  Douglas,  both  of  Liverpool,  in 
the  county  of  Lancaster,  merchants  and  copartners,  of  the  one  part, 
and  John  Angus  Warde,  of  Liverpool  afbresaid,  agent  and  supercargo 
of  the  other  part,  as  follows : — 

(«1.  That  the  said  John  Angus  Warde  shall  go  out  to  the  river 
Bonny,  on  the  west  coast  of  Africa,  in  such  vessel  as  the  said  Peter 
Stuart  and  Peter  Douglas  shall  as  soon  as  practicable  appoint,  and 
there  remain  in  the  service  and  as  the  agent  of  the  said  Peter  Stuart 
and  Peter  Douglas,  or  the  survivor  of  them,  for  the  purposes  of  the 
adventures  in  which  the  said  copartners  are  and  shall  be  interested, 
and  take  charge  of,  discharge,  reload,  and  despatch  all  such  vessels, 
and  sell,  barter,  and  dispose  of  all  such  articles,  goods  and  merchandises 
AS  the  said  Peter  Stuart  and  Peter  Douglas  shall  transmit  and  consign 
to  him  for  those  purposes,  and  shall  purchase  or  procure  in  exchange 
for  such  articles,  goods,  and  merchandise,  the  utmost  quantity  of  specie, 
palm-oil,  ivory,  or  other  African  produce  that  he  can  obtain,  and  shall 
from  time  to  time,  with  the  least  possible  delay,  ship  and  transmit  the 
same  to  the  said  Peter  Stuart  and  Peter  Douglas,  and  the  survivor  of 
them,  in  Liverpool  ^aforesaid,  or  other  port  or  ports  as  ordered,  p^^^ 
in  and  on  board  such  ships  or  vessels  as  they  or  he  may  consign  '- 
to  him  as  aforesaid. 

<<2.  That  the  said  John  Angus  Warde  shall  remain  in  the  river 
Bonny  aforesaid  as  such  agent  of  the  said  Peter  Stuart  and  Peter 
Douglas  until  he  shall  have  purchased  about  eleven  hundred  tons,  more 
or  less,  of  palm-oil. 

<<  3.  That  should  the  said  John  Angus  Warde,  from  sickness  or  any 
other  cause,  be  rendered  incapable  of  attending  to  his  duties,  he  is,  in 
the  absence  of  any  instructions  from  the  said  Peter  Stuart  and  Peter 
Bonglas,  to  appoint  such  per8<ms  as  he  may  think  most  competent  to 
take  his  place. 

<<  4.  That  the  said  John  Angus  Warde  shall  sign  tike  bills  of  lading, 
inyentories,  or  other  accounts  for  all  articles,  goods,  wares,  and 
merchandise  that  may  be  transmitted  to  him  by  the  sud  Peter  Stuart 
and  Peter  Douglas,  or  the  survivor  of  them,  in  acknowledgment  of  his 
having  received  the  same  artidcB,  immediately  on  receipt  of  eaich 
Teasel,  and  shall  return  such  bills  of  lading  or  iBventories  in 
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and  duplicate  to  them  by  the  master  of  each  vessel  bringing  Bach 
consignment,  and  also  by  the  first  eligible  opportunity  that  may  present 
itself  after  such  arrival  outwards. 

<<  5.  That,  in  the  event  of  there  being  any  deficiency  in  the  goods, 
wares,  things,  and  merchandise  purporting  by  any  such  bills  of  lading 
or  inventories  to  have  been  consigned  to  him  the  said  John  Angus 
Warde,  he  shall  immediately  note  the  particulars  of  such  deficiency 
upon  such  bill  of  lading  or  inventory,  in  the  presence  of  the  master  or 
mate  or  other  two  senior  officers  for  the  time  being  of  the  vessel  by  which 
such  things  shall  purport  to  have  been  consigned ;  and,  in  the  event  of 
the  said  John  Angus  Warde  in  any  instance  failing  or  neglecting  to 
^Q^^  make  such  note  in  such  |)resence,  or  of  his  ^failing  to  return  such 

^  bills  of  lading  or  inventories  in  original  and  duplicate  as  aforesaid, 
he  shall  in  every  instance  of  such  omission  be  deemed  and  taken  tc 
have  received  the  whole  of  the  goods  and  merchandise  mentioned  ic 
such  biHs  of  lading  or  inventories,  and  shall  account  for  or  make  good 
the  whole  thereof  to  the  said  Peter  Stuart  and  Peter  Douglas,  or  the 
survivor  of  them,  and  the  cost  thereof  be  made  a  set-ofi*  against  his 
commission. 

«<  6.  That  the  said  John  Angus  Warde  shall  from  time  to  time  and 
at  all  times  during  his  stay  on  the  coast  of  Africa  under  and  in  pursuance 
of  this  agreement,  obey  and  follow  such  instructions  as  may  be  for- 
warded to  him  by  the  said  Peter  Stuart  and  Peter  Douglas,  or  either 
of  them,  by  letter. 

<<  7.  That  the  said  John  Angus  Warde  shall  whilst  on  the  coast  of 
Africa  exclusively  devote  the  whole  of  his  time  and  attention  to  the 
business  and  employment  of  the  said  Peter  Stuart  and  Peter  Douglas, 
or  the  survivor  of  them,  and  shall  not  engage  in  any  other  business, 
speculation,  or  employment  whatever,  either  by  or  for  himself  or  for  or 
with  any  other  person  or  persons  whomsoever,  or  allow  any  person  or 
persons  under  his  command  to  trade  for  themselves  or  for  account  of 
any  other  person  or  persons  than  the  said  Peter  Stuart  and  Peter 
Douglas. 

«  8.  That  the  said  Peter  Stuart  and  Peter  Douglas  and  the  survivor 
of  them  shall  allow  and  pay  to  the  said  John  Angus  Warde,  as  a  remu- 
neration for  his  services,  a  commission  of  62.  sterling  per  cent,  on  the 
net  proceeds  of  the  dry  merohantable  palm-oil  or  other  African  produce 
received  by  the  said  Peter  Stuart  and  Peter  Douglas,  such  commission 
to  become  due  when  the  said  proceeds  have  been  received  in  cash, 
making  the  usual  deductions  in  accordance  with  the  rules  and  regula- 
tions of  the  Liverpool  African  Association. 

*921      "  ^*  ^^^^  ^^  ^^  ^^^^  Angus  Warde  shall  not  be  ^entitled  to 

-1 4uiy  commission  or  other  remuneration  whatever   on   any  such 

specie,  palm-oil,  or  other  African  produce  that  may  be  bartered  for  or 

purchased  by  him  as  aforesaid,  but  which  from  loss  of  ship  or  otherwise. 


COMMON  BBNCH  REPORTS.    (1  J.  SCOTT.    N.  S.)  92 

shall  not  be  actually  received  in  Great  Britain,  or  on  any  wet,  dirty,  or 
unmerchantable  palm-oil  that  may  he  received;  and  it  being  further 
expressly  understood  and  agreed  that  the  said  Peter  Stuart  and  Peter 
Douglas  shall  have  an  absolute  lien  and  charge  on  all  such  commissions 
for  any  deficiency  in  goods,  wares,  or  merchandise  belonging  to  them 
that  may  come  into  the  possession  of  the  said  John  Angus  Warde  and 
that  he  may  fail  to  account  for  as  aforesaid,  and  shall  be  entitled  to 
retain,  set-off,  and  deduct  the  amount  or  value  thereof  out  of  any  such 
commissions  prior  to  paying  over  or  accounting  for  the  same  to  the  said 
John  Angus  Ward. 

« 10.  And  it  is  further  understood  and  agreed,  that  all  debts,  sum 
and  sums  of  money,  claims,  and  demands  which  he  the  said  John  Angus 
Wftrde  shall  or  may  have  or  claim  to  have  under  or  by  virtue  of  this 
agreement  or  otherwise,  shall  be  entirely  discharged  and  extinguished 
by  such  set-off  and  retainer,  to  the  extent  of  the  claims,  liens,  charges, 
and  cross-demands  of  the  said  Peter  Stuart  and  Peter  Douglas,  or  the 
sorvivor  of  them,  so  set  off  and  retained. 

<<11.  That,  if  the  said  John  Angus  Warde  shall  neglect  or  fail  in  the 
performance  or  observance  of  all  or  any  of  the  provisions,  stipulations, 
and  agreements  hereinbefore  on  his  part  engaged  and  agreed  to  be 
observed,  done,  and  performed,  then  and  in  any  and  every  such  case 
the  said  John  Angus  Warde  shall  forfeit  and  pay  for  each  breach  to 
the  said  Peter  Stuart  and  Peter  Douglas,  or  the  survivor  of  them,  the 
ram  of  lOOZ.  sterling  as  liquidated  damages  for  every  such  breach, 
neglect,  or  non-performance,  over  and  above  paying  to  them  any  loss 
or  damage  they  may  sustain  thereby,  and  making  good  to  *them  p^g„ 
the  amount  in  value  of  the  deficiency  of  any  goods  or  merchandise  ^ 
belonging  to  them  that  may  come  into  his  hands  as  aforesaid. 

<<12.  It  is  also  further  agreed  upon  and  understood,  that  the  said 
John  Angus  Warde  shall  pay  to  the  said  Peter  Stuart  and  Peter 
Douglas,  or  the  survivor  of  them,  out  of  any  commissions,  wages,  or 
emoluments  that  may  become  due  to  him  and  payable  by  the  said  Peter 
Stuart  and  Peter  Douglas,  the  sum  of  5{.  sterling  per  month  as  part 
pajment  of  the  wages  of  each  and  every  captain  or  sailing  master  that 
iQaj  take  out  vessels  consigned  to  him  by  the  said  Peter  Stuart  and 
Peter  Douglas  as  aforesaid." 

The  phiintiff  brought  home  a  large  quantity  of  palm-oil  and  other 
produce ;  but,  inasmuch  as  some  of  the  palm-oil  contained  small  quan- 
tities of  water,  and  was  on  that  account  sold  subject  to  an  allowanoe 
▼trying  from  6d.  to  It.  and  It.  6<2  per  cwt.  (on  a  selling  price  of  from 
^  to  48{.  15t.  per  ton),  the  defendants  insisted  that  the  plaintiff  was 
by  the  terms  of  the  eighth  and  ninth  articles  of  the  agreement  disen- 
titled to  commission.  And  a  broker  was  called,  who  stated  that  palm- 
<^il  was  considered  in  the  market  to  be  "  wet"  if  it  contained  any  portion 
^  water,  however  minute ;  but  all  the  witnesses  admitted  that  the  pre* 
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sence  of  bo  small  a  quantity  of  water  as  was  proved  here  did  not  render 
the  oil  unmerchantahle. 

The  learned  judge  left  the  case  to  the  jury  upon  the  evidence ;  tell- 
ing them,  that,  according  to  the  true  construction  of  the  contract,  in 
order  to  disentitle  the  plaintiff  to  his  commission,  the  oil  must  be  Ben- 
$iblff  wet. 

A  verdict  was  found  for  the  defendants ;  and  leave  was  reserved  to  the 
plaintiff  « to  move  to  enter  a  verdict  for  him,  on  the  ground  that,  though 
the  oil  was  wet  or  dirty,  still,  as  it  was  merchantable,  though  sub- 
*M1  J^^  ^^  allowance,  the  plaintiff  was  entitled  to  commission  m  *re- 
*'  spect  of  it.  If  the  rule  were  made  absolute,  Mr.  B.  (a  merchant) 
to  certify  the  amount  for  which  the  verdict  was  to  stand.  If  a  rule  nisi 
were  refused,  or  discharged,  then  the  verdict  to  be  subject  to  Mr.  B.'s 
certificate,  who  was  to  have  power  to  take  the  accounts  on  the  principle 
that  the  plaintiff  was  not  entitled  to  commission  on  oil  on  which  allow- 
ances had  been  made.  If  he  found  any  balance  due  on  the  account 
over  the  money  paid  into  court,  the  verdict  was  to  be  entered  for 
the  plaintiff  for  that  amount.  The  defendants  not  to  claim  anything 
but  admitted  items  of  set-off." 

Hugh  SUlj  Q.  C.  (with  whom  was  Q}iatn\  now  moved  to  enter  a 
verdict  for  the  plaintiff  pursuant  to  the  leave  reserved. — ^He  submitted 
that,  according  to  the  true  construction  of  the  agreement,  the  plaintiff 
was  to  lose  his  commission  only  in  the  event  of  the  oil  being  so  wet  or 
dirty  as  to  be  unmerchantable ;  and  that  the  parties  never  could  have 
contemplated  that  the  defendants  should  have  the  plaintiff's  services 
for  nothing  by  reason  of  so  small  an  amount  of  wetness  as  to  justify  a 
reduction  or  allowance  to  the  extent  of  one  and  a  half  or  two  per  cent 
only. 

^Obbsswbll,  J. — I  see  no  reason  to  find  fault  with  the  construction 
which  my  Brother  Bramwell  put  upon  the  contract.  The  parties  seem 
to  have  taken  great  pains  to  express  themselves  with  clearness  and 
accuracy.  They  first  say,  in  article  8,  that  the  plaintiff  shall  receive 
as  a  remuneration  for  his  services  a  commission  of  61.  per  cent,  on  the 
net  proceeds  of  the  dry  merchantable  palm-oil  received  by  the  defend- 
ants :  and  then  they  proceed  to  say  that  he  shall  not  be  entitled  to  any 
commission  on  <<  any  wet,  dirty,  or  unmerchantable  palm-oil  that  may 
be  received."  Now,  the  evidence  showed  that  the  oil  in  question  was, 
^.^  according  to  the  Tinderstanding  of  *the  trade,  <<wet"  palm-oiL 
-*  The  terms  of  the  contract,  therefore,  expressly  disentitled  the 
plaintiff  to  any  commission.    The  rule  must  be  refused. 

Crowdeb,  J.,  and  Willss,  J.,  concurring,  Rule  refused. 
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PRIOR  and  Another  v.  WILgOK.    Nov.  5. 

Tbe  defendant  pabllshed  of  the  plaintiffs,  ooal-mercbants,  what  purported  ta  be  a  report  of  an 
iaqniiy  befbro  m  bowd  of  gnardiana  reepeoiing  the  frandnknt  oondnot  of  the  plaintUEi'  acent» 
wboy  in  performance  of  a  eontraet  for  **  best  coals/'  had  deliyered  at  the  workhouse  coals  oC 
tn  inferior  description,  and  (by  falsifying  the  weighing-machine  by  means  of  a  wedge)  defl- 
eient  in  weight 

rhe  libel  eonmeneed,  '<Tbo  way  in  whloh  Hessn.  P.  (the  plaintiffs)  do  things  at  Guildford. 
Inserting  the  wedge :"  and  ended  with  a  recommendation  of  one  of  the  guardians  to  "  have 
nothing  mora  to  do  with  Messrs.  P.," — innuendo,  "  the  defendant  meaning  thereby  that  the 
plaintiffii  wow  cogaiiaat  of  and  had  sanctioned  improper  and  frandulent  oondnct  by  their 
agent  at  Qidldfordy  and  were  accustomed  to  carry  on  their  said  trade  there  improperly  and 
fnadnlently." 

Ike  defendant  pleaded  a  Jutifloation,  following  the  lannendo^  and  aaying  that  the  eoals  dali- 
Tered,  as  Bentionad  in  the  libel,  were  inferior  in  quality,  as  tk^plaintif$  totU  knew,  and  deft- 
eieat  in  weight 

Tbe  Judge  ruled,  that  the  defendant  haTing  by  his  plea  alleged  that  the  fhmd  of  their  agent  wai 
nactioBed  by  the  plaintilEiiy  ha  must  prore  it;  and  he  told  the  jury  that  they  must  find  for 
the  plaintiffii,  onleis  they  were  satisfied  that  the  defendant  had  shown  some  complicity  en 
their  part  in  the  misconduct  and  fhmd  imputed  to  their  agent 

Tbe  JQiy  hnTiag  found  for  the  plaintiffs, — Held,  that  there  was  no  misdireetiony  and  tiiat  tbe  libel 
ifflpnted  jMPWM<  mSiOondaet  and  fnmd  to  the  plaintiffib 

This  was  an  action  for  a  libel  published  of  the  plaintiffs  in  the  way 
of  their  trade. 

The  declaration  stated  that  the  plaintiffs  are,  and  were  at  the  time  of 
the  publishing  of  the  libel  thereinafter  mentioned,  coal  merchants  in 
partnership  together,  and  carrying  on  an  extensive  trade  as  coal  mer- 
chants in  England,  and,  among  other  places,  at  Guildford,  in  the  county 
of  Surrey,  and,  shortly  before  the  publishing  of  the  libel  thereinafter 
mentioned,  one  William  Smart  had  been  their  agent  at  Guildford  in  the 
said  trade,  and  had  entered  into  a  contract  as  such  agent  with  the  board 
of  guardians  of  the  poor  of  the  Guildford  union  for  the  supply  to  the 
said  board  of  coals,  and  the  said  board  had  complained  of  the  mode  in 
which,  both  with  respect  to  the  quantity  and  quality  of  the  coals,  the 
8ud  William  ^Smart  had  begun  to  carry  out  the  said  contract ;  p^^^ 
and  a  meeting  of  the  said  board  had  been  held,  to  inquire  into  ^ 
these  complaints,  at  which  meeting  the  goyemor  of  the  union  workhouse 
and  seyeral  witnesses  attended ;  and  thereupon  the  defendant,  referring 
to  the  matters  hereinbefore  mentioned,  falsely  and  maliciously  printed 
and  published  of  the  plaintiffs  in  their  said  trade  the  words  following, 
that  is  to  say, — «  Guildford  Coal  Contract.  The  way  in  which  Messrs. 
Prior  (meaning  the  plaintiffs)  do  things  at  Guildford  !  !  Copied  in  ex- 
tenso  from  the  West  Surrey  Times,  January  12th,  1856.  The  coal 
contract.  Inserting  the  wedge.  The  clerk  read  the  copy  of  a  note 
which  he  had  sent  by  order  of  the  board  to  Messrs.  Prior,  who  were 
under  contract  to  supply  the  union  with  thirty  tons  of  the  best  coal,  at 
24i.  6(2.  per  ton,  complaining  that  the  coals  sent  were  inferior  in  quality 
and  deficient  in  quantity,  and  they  were  to  supply  no  more.  A  reply 
from  Messrs.  Prior  was  also  read,  in  which  they  promised  to  investigate 


96  ^RIOR  V,  WILSON.    M.  T.  1856. 


the  matter,  complaining  that  a  firm  of  their  standing  in  the  coal  trade 
should  have  been  addressed  in  the  terms  in  which  the  clerk  addressed 
them.  (Laughter.)  A  second  communication  was  also  read,  from 
Messrs.  Prior,  containing  a  long  letter  from  Mr.  Smart  (their  agent  at 
Guildford),  explanatory  of  the  matter.  Mr.  Smart  asserted  that  <  First 
quality  Derby  Bright  Coals'  had  been  ordered,  and  these  were  supplied ; 
and,  in  the  matter  of  deficiency  in  quantity,  so  opposite  was  the  fact, 
that,  on  two  occasions,  they  had  been  obliged  to  take  coals  back  again ; 
and,  in  one  instance,  in  two  tons  sent,  as  much  as  1  ewt.  was  returned 
as  overweight.  The  guardians  must  have  known,  continued  Mr.  Smart, 
that  the  best  sea-borne  coals  could  not  be  purchased  at  24s.  6d.  per 
ton ;  and  he  would  undertake  to  prove  that  the  union  had  not  for  a  long 
time  past  been  supplied  with  sea-borne  coals.  He  had  the  machine 
^q...  examined  by  Superintendent  Parr  *and  a  gentleman  named  Fil- 
^  mer ;  and  he  admitted  there  was  some  mystery  in  the  action  of 
the  scales.  Messrs.  Prior  stated  that  they  had  directed  Mr.  Smart  to 
attend  before  the  guardians  and  explain  the  matter.  At  the  suggestion 
of  the  guardians,  the  contract  was  read :  the  words  were  <  best  coals ;' 
and  not  a  word  occurred  about  <  best  quality  Derby  Bright'  in  it.  Sev. 
oral  guardians  sud  that  the  best  coals  were  sea-borne  coals.  The  clerk 
said  that  it  was  the  first  time  that  <  first  quality  Derby  Brights'  had 
been  introduced  to  the  board,  and  perhaps  it  would  be  better  in  future 
to  mention  the  sort  of  coals.  The  chairman  inquired  if  there  was  any 
report  from  Mr.  Parr  to  the  board.  It  was  ascertained  that  none  had 
been  received.  The  governor  was  then  called  in ;  and,  in  answer  to 
questions,  stated  that  he  believed  the  inspector  of  weights  and  measures 
had  attended  at  the  union  and  examined  the  machine  of  Messrs.  Prioi 
and  that  belonging  to  the  union,  but  he  was  not  present  at  the  time. 

^^  The  porter,  on  being  called,  stated  that  he  was  present  when  the 
machines  were  examined ;  they  differed  considerably ;  and  his  opinion 
was  that  Messrs.  Priors'  machine  was  wrong,  and  the  union  one  was 
right.  He  had  every  reason  to  believe  that  Messrs.  Priors'  machine 
then  produced  was  the  same  that  was  brought  with  the  coals  the  week 
previously.  He  had  noticed  the  wooden  wedge  placed  under  the  lever 
of  the  machine  the  week  before ;  and,  seeing  it  was  not  there  when  the 
inspector  was  examining  it,  he  asked  where  it  was  then.  Mr.  Smart 
asked  his  man,  and  he  said  it  was  at  the  coal-pens. 

''  By  Major  Onslow.  When  the  wedge  was  inserted,  it  prevented  the 
scale  going  down. 

^'  The  Chairman.  Then  you  think  this  wedge  was  put  there  to  prevent 
the  lever  from  acting  freely? 

"  The  Porter.  I  think  so. 
^QQ,      *^^  Major  Onslow.  Do  you  think  that  Mr.  Smart  knew  of  this 
■*  wedge  being  inserted  ? 

"  The  Porter.  I  do  not  know.     When  the  wedge  was  not  there,  the 
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coak  weighed  the  same  on  both  machines.  It  was  the  opinion  that  the 
machines  were  both  right  when  the  wedge  was  not  there. 

^  Hie  Chairman.  Were  some  of  the  coals  sent  in  at  first  overweight  7 

*^  The  O-ovemor.  By  their  machine :  we  had  no  machine  then ;  and 
they  did  take  some  coals  awajr. 

^^  The  Chairman.  With  regard  to  the  quality  of  the  coals  ? 

"  The  Q-ovemor.  They  bum  very  fast,  and  reduce  to  a  white  ash.  We 
shall  require  a  larger  quantity  of  them. 

^^  The  Chairman.  Do  you  think  you  have  had  sea-borne  coals  under 
former  contracts  ? 

"  The  Qovemar.  I  believe  we  have. 

"  2%€  Chairman.  Are  you  sure  of  that  ? 

"  The  Governor.  I  should  not  like  to  swear  that  we  had :  bat  we  never 
had  this  sort  before. 

^^Mr.  Drury.  Do  they  send  tickets  with  the  coals? 

*'  The  Q-ovemor.  Tes.  The  first  ticket  described  the  coals  as  *  best 
Derby  Bright.'  We  complained  about  that;  and  then  the  succeeding 
tickets  were  altered  to  ^  best.' 

^^  T^e  Chairman.  Did  you  complain  of  the  coals  the  first  time  they 
came? 

^^  The  &ovemor.  I  said  that  they  were  not  the  same  sort  of  coals 
that  we  had  been  having. 

'^The  porter  stated  that  the  same  difference  existed  between  the 
machines,  viz.  Tibs.,  when  weighing  empty  sacks,  as  there  did  when  full 
ones  were  weighed.  Every  empty  sack  weighed  141bs.  on  their  machine, 
and  Tibs,  on  the  union  one. 

^ Major  Onehw.  Was  the  wedge  under  then? 

*"  The  PoHer.  Tes.  P^og 

^'Mr.  Strong.  That  made  the  Tibs.  *- 

"  The  Chairman.  Is  it  your  opinion  that  the  union  has  been  supplied 
irith  sea-borne  coals  before  this  ? 

"  The  Porter.  To  the  best  of  my  belief  we  have.  The  moment  these 
came  in,  I  said  they  were  not  the  right  coals. 

'^  The  Chairman  observed  that  Mr.  Smart  wrote  to  the  firm,  and  said 
that  he  had  just  got  an  order  to  supply  thirty  tons  of  the  '  first  quality 
Derby  Bright  coal'  to  the  Guildford  union. 

''Mr.  Strong  said  that  24^.  6i-.  was  a  long  price  for  Derbyshire 
coals :  he  could  get  them  delivered  at  Woking  for  158. :  not  the  best 
^ort. 

''  The  Chairman  stated  that  similar  coals  as  the  ^  Derby  Bright'  were 
to  be  purchased  for  2\%.  a  ton. 

''  Mr.  Drury  stated  that  it  was  unfair  to  other  persons  who  had  sent 
in  tenders,  for  Mr.  Smart  to  supply  an  inferior  description  of  coals ; 
because  no  doubt  the  other  merchants  had  entered  their  prices  calcu- 
lating that  the  coals  were  to  be  the  best  coals.     One  of  the  merchants 
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had  said  to  hixiiy  that  he  eould  not  understand  how  Messrs.  Prior  could 
supply  best  coals  at  2is,  Qd,  per  ton. 

^^  The  Chairman  inquired  if  they  would  have  Mr.  Smart  in^  and  hear 
his  statement. 

''  Mr.  Drury  would  like  to  have  the  matter  of  the  wedge  explained* 

'^  Mr.  Smart  was  then  called  in,  and 

"The  Chairman  detailed  what  information  had  been  given  to  the 
board  relative  to  the  use  of  the  wedge,  and  suggested  an  explanation. 

"  Mr.  Smart  then  informed  the  board  of  the  description  of  machine 
he  used ;  that  it  dropped  below  the  proper  level,  which  it  should  not  do ; 
and,  in  order  that  it  should  not  have  so  much  play,  he  at  first  had  an 
"•"lOOn  ^^^  ^^^P  made  to  prevent  this.  The  hoop  was  broken,  and  *a 
^  wedge  was  put  in,  at  the  suggestion  of  the  governor  and  the 
porter  of  the  house.  The  man  who  brought  the  coals  should  come  before 
the  board,  and  tell  them  what  he  knew  about  the  matter.  The  insertion 
of  the  wedge  could  not  make  any  difference.  He  admitted  that  there 
was  a  difference  of  Tibs,  in  the  machines.  He  could  assure  the  board 
that  this  was  a  mystery  to  him,  and  he  should  be  thankful  if  they  would 
help, him  to  solve  the  difficulty.  He  had  been  informed,  that,  if  a  tall 
man  put  the  coals  on  the  machine,  they  went  further  over  the  scale,  and 
the  leverage  was  altered,  and  the  difference  in  weighing  would  amount 
to  51bs.,  61bs.,  or  Tibs. 

"  !Z%6  Ohairfnan.  The  same  difference  appears  in  weighing  empty 
sacks. 

"it&.  Smart.  That  is  positively  false;  and  Mr.  Ames  cannot  deny  it. 
When  I  left  the  union,  on  the  Saturday  referred  to,  I  did  so  quite  free 
from  any  knowledge  of  wrong  being  attempted.  I  was  under  the 
impression  that  there  was  some  mystery  in  the  matter,  and  went  to 
Captain  Hastings  to  get  the  machine  tested.  He  (Captain  H.)  referred 
me  to  Mr.  Parr,  and  to  him  I  also  went ;  but  Mr.  Parr  said,  that,  as  the 
machine  was  in  the  borough,  he  could  not  act.  I  then  went  to  Mr. 
Wickers,  who  informed  me,  that,  although  he  was  gazetted  as  inspector 
of  weights  and  measures  for  Guildford,  he  had  no  apparatus  for  testing 
the  machine.  In  this  dilemma,  I  went  to  Mr.  Filmer,  a  gentleman  of 
high  standing,  who  tested  the  machine ;  and,  though  there  had  been 
some  mystery  in  its  action,  it  made  no  materia  difference.  I  think  the 
machine  must  have  had  some  dust  in  it 

"ifr.  Strong.  That  would  not  make  a  quarter  of  a  pound  difference. 

"  The  Chairman.  It  would  not  differ  Tibs,  in  consequence. 

''ilfr.  Smart.  I  am  told  it  would. 

"  The  porter  and  governor  were  then  recalled. 
^^Qyt      *^'  ^^  Cfhairman.  Ton  informed  the  board  that  there  was  Tibs. 
-^  difference  in  an  empty  sack  weighed  on  both  machines  ? 

"  The  porter  reiterated  his  former  statement. 

"iff.  Smart.  That  is  positively  false. 
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"  The  Chairman.  Ton  abo  haem  about  the  wedge.  Did  you  or  the 
governor  order  that  to  be  made  ?,-    % 

"The  porter  and  governor  bothi'epjied  in  the  negative. 

"Mr.  Smart  said  his  man  had  toI^Jusi  it  was  the  case. 

"  The  porter  said,  that,  noticing  the^ei^e  was  not  in  the  machine 
as  formerly,  he  did  ask  where  it  was.  This.was  in  the  absence  of  the 
governor.  •''/•, 

"  The  Chairman  (to  Mr.  Smart).  You  say  ill  ypm^  letter  that  you  had 
received  an  order  for  thirty  tons  of  '  first  qusility  Dezby*Bright.'  It 
appears  that  you  received  no  such  order;  the  contract  ^nly  said  ^best 

coals.'  *  *'':'V-\v 

"Mr.  Smart  inquired  what  sort  the  board  required.     '"' 'J.' 

"Z%€  Chairman,  If  you  had  ^best  coals'  ordered,  shotM;^oi)  not 
invariably  send  sea-bome  coals?  *.v**/ 

''dfr.  Smart.  Not  invariably.  "  :•• 

"  The  Chairman.  The  board  have  made  np  their  minds  that  the  best 
coals  are  sea-borne  coals,  and  also  that  they  have  in  former  contracts 
been  supplied  with  sea-borne  coals. 

^'Mr.  Smart  No. 

"  The  Chairman.  The  opinion  of  the  board  is,  that  24«.  6d.  is  an 
extravagant  price  tor  Derby  coals. 

^^Mr.  Smart.  Any  member  of  the  board  must  know,  that,  as  sea-borne 
coals  cannot  be  supplied  in  London  for  less  than  that  sum,  they  could 
not  be  supplied  at  Guildford  for  that  sum. 

"  The  Chairman.  We  have  nothing  to  do  with  that.  We  have  only 
to  look  to  the  figures  in  the  tenders.  You  tell  your  firm  that  ^  Derby 
Brigbts'  are  ordered,  when  our  contract  does  not  mention  that  sort. 

*"ifr.  Smart.  Showing  the  conviction  on  my  mind  at  the  r^^i/vo 
time.  *- 

^^^ Major  On^hw.  Do  you  call  the  ^ Derby  Brighta'  the  best  coals? 

^^Mr.  SmaH.  Yes,  I  do. 

^^Majer  Onelotc.  The  very  best? 

^Mr.  Smart.  Yes. 

^^  Major  Onelofff.  Then,  as  a  guardian,  I  beg  to  differ  with  you. 

"Mr.  Smart  then  retired,  and  sent  in  his  man,  who  had  brought  the 
last  coals  to  the  union. 

"  Charles  Adey  stated  that  he  was  a  servant  of  Messrs.  Prior.  He 
bad  brought  some  best  inland  coals  to  the  union,  and  weighed  them  in 
tbe  presence  of  the  porter.  He  knew  about  the  wedge.  It  was  because 
tbe  beam  had  too  much  play.  He  did  not  bring  the  wedge  on  this 
ooeasion;  it  was  in  the  yard  of  the  house. 

"  The  aavemar.  Who  cut  it  ? 

"il%.  Daniels;  on  the  tub. 

"  The  Porter.  Did  you  take  the  wedge  away? 

"^%.  Yes. 
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**  The  Chairman.  Where  is  the  wedg^  now  ? 

^^Adey,  On  the  platform  at  the  st&tiop^ 

^^ Major  Ondow.  Why  was  it  lefli  there? 

^^Adey.  Because  Filmer  saidr^tVas  not  wanted. 

''Major  OmIow.  Who  \a^i^1 

''Adey.  One  of  Messrs'.*  Pridrs'  carmen. 

''By  the  Chairman.  'J^'^id  not  tell  Mr.  Smart  that  the  oflScers  of  the 
ouse  had  the  wedge>*^nt'in. 

"  The  Chairmen^  (to*  the  Ooyernor).  Could  that  wedge  have  been  made 
in  the  yard  witlipi;{'your  knowledge  ? 

"  The  flfn^oV.  Yes. 

"Mr^ptifiy,  Suppose  you  carry  ooals  elsewhere,  would  you  take  the 
wed^?\'-'* 

."vA5K?y.  Yes,  sir. 
*1  (\k\      *^^  ^^'  Mwin.  What  difference  would  that  make  in  weighing  ? 
-^      "  Adey.  I  do  not  know. 

"  Mr.  Strong.  Why  was  it  put  there  at  all  ? 

"  Adey.  Because  some  people  said  the  beam  had  too  much  play, 

^^The  chairman  then  asked  about  the  empty  sacks  weighing  Tibs, 
less  on  one  machine  than  on  the  other.  He  denied,  at  first,  that  it  was 
so :  but,  when  the  porter  repeated  the  question,  the  man  admitted  the 
fact. 

"  This  concluded  the  examination ;  and  Adey  withdrew. 

"  Major  Onslow  asked  if  the  board  was  not  competent  to  throw  up 
the  contract. 

"  The  Clerk.  That  has  already  been  done. 

"  Major  Onslow  said  he  was  not  at  all  satisfied  with  the  ezplanation 
that  had  been  given. 

"  The  Chairman  said,  that,  under  the  contract,  Messrs.  Prior  ought  to 
have  furnished  the  best  coals ;  yet  he  thought  in  future  the  sort  of  coals 
should  be  named.  They  had  a  public  duty  to  perform,  as  much  to  the 
tradesmen  of  the  neighbourhood  as  to  the  rate-payers.  He  thought  the 
board  was  entitled  to  compensation  from  Messrs.  Prior  for  their  breach 
of  contract. 

"  Mr.  Strong  had  no  doubt  they  could  rec^  ver  compensation  by  going 
to  law :  but  he  thought  the  best  plan  was,  tc  let  the  matter  end  there, 
and  have  nothing  more  to  do  with  Messrs.  Prior. 

"  The  board  confirmed  their  previous  decision  (to  throw  up  the  con- 
tract), and  ordered  that  fresh  forms  of  tender  should  be  sent  to  all  the 
coal  merchants  except  Messrs.  Prior. 

"  Mr.  Smart  was  then  called  in,  and  informed  of  the  decision  of  the 
board. 

"  Finding  that  Mr.  Smart  was  about  to  enter  into  a  lengthened  state- 
4^1  Od1  °^^^^  ^^®  guardians  stopped  him.     Some  ^amusement  was  caused 
-'  by  the  importunate  requests  made  by  Mr.  Smart  that  the  board 
would  test  his  machine  again. 
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'^  The  board  declined  to  have  anything  further  to  do  in  the  matter^ 
and  went  on  with  other  business," — the  defendant  meaning  thereby, 
that  the  flaint%ff%  were  eognUant  of  and  had  sanctioned  improper  and 
fraudulent  conduct  hy  their  agent  at  Ghuildfordj  and  were  accustomed 
to  carry  on  their  said  trade  there  improperly  and  fraudulently.  And 
the  plaintiffs  claimed  500/. 

The  defendant  pleaded, — ^first,  not  guilty, — secondly,  as  to  the  printing 
and  publishing  the  said  words,  that,  before  the  committing  of  the  griev- 
ances in  the  declaration  mentioned,  and  before  and  at  the  several  times 
of  the  happening  of  the  matters  and  things  mentioned  and  referred  to 
in  and  by  the  words  in  the  declaration  alleged  to  have  been  printed  and 
published,  that  the  plaintiffs  carried  on  the  business  of  coal  merchants 
at  Guildford  and  other  places,  their  said  business  of  coal  merchants  at 
Guildford  being  conducted  and  managed  by  William  Smart,  being  the 
same  person  as  in  the  said  words  was  mentioned  as  Mr.  Smart :  That, 
whilst  the  plaintifiis  so  carried  on, the  said  business  at  Guildford,  they 
the  plaintifb,  by  the  said  William  Smart,  their  agent  in  that  behalf, 
made  a  contract  in  writing  with  the  board  of  guardians  of  the  poor  of 
the  said  Guildford  union  in  the  declaration  mentioned,  whereby  the  said 
plaintiffs  agreed  to  sell  and  deliver  to  the  said  guardians  at  the  work- 
house of  the  said  union  thirty  tons  of  coal  in  the  said  contract  described 
as  best  coals,  at  the  price  of  24a.  Qd.  per  ton :  That,  in  part  perform- 
ance of  the  said  contract,  the  plaintifls,  on  divers  occasions  before  the 
committing  of  the  said  grievances,  delivered  at  the  said  workhouse  for 
the  said  guardians  coals  of  a  sort  called  Derby  Brights,  as  the  plaintiffs 
weU  knew :  That^  at  the  time  of  the  ^making  of  the  said  contract,  r^c-i  05 
and  from  thence  thitherto,  coals  brought  by  sea  from  Newcastle  ^ 
and  other  places  on  the  coast  of  Northumberland  and  Durham  were  and 
are  coals  commonly  called  and  known  by  the  name  of  best  coals,  and 
which  said  best  coals  were  and  are  superior  in  quality  and  of  greater 
price  than  a  certain  other  sort  of  coals  called  and  known  by  the  name 
of  Derby  Brights,  as  the  plaintiffs  well  knew :  nevertheless,  the  plain- 
tiffs directed  their  said  agent  the  said  William  Smart  to  represent  and 
pretend  to  persons  proposing  to  buy  and  buying  coals  from  the  plaintiffs 
through  the  said  William  Smart,  that  the  said  coals  called  or  known  by 
the  name  of  Derby  Brights  were  better  in  size  and  quality  than  coals 
brought  from  Newcastle  aforesaid :  That,  in  part  performance  of  the  said 
contract,  the  plaintiffs,  and  the  said  William  Smart,  as  their  agent, 
relying  on  the  directions  aforesaid,  afterwards,  on  divers  occasions  before 
the  committing  of  the  said  grievances,  delivered  at  the  said  workhouse 
for  the  said  guardians  coals  of  the  said  sort  called  Derby  Brights, 
instead  of  and  not  being  best  coals,  and  being  of  an  inferior  quality  and 
less  price  than  best  coals,  as  the  plaintiffs  weU  knew :  That,  on  the 
occasions  on  which  the  said  coals  were  delivered  at  the  said  workhouse 
as  aforesaid,  the  plaintiffs  sent  with  the  said  coals  a  weighing-machine 
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for  the  purpose  of  therewith  weighing  the  said  coals;  and  that,  in 
weighing  the  said  coals  with  the  said  machine  on  the  occasions  of  their 
being  so  delivered  as  aforesaid,  a  wooden  wedge  was  by  the  servants  of 
the  plaintiffs  placed  under  the  lever  of  the  said  machine,  which  prevented 
the  said  lever  from  acting  freely :  That  coals  weighed  in  the  said  machine 
when  the  said  wedge  was  so  placed  under  the  said  lever  thereof,  appeared 
to  weigh  more  than  the  same  coals  appeared  to  weigh  in  the  said  machine 
when  the  said  wedge  was  not  so  placed  under  the  said  lever  thereof,  and 
more  than  the  true  weight  thereof:  That,  on  the  first  occasion  when 
♦1  Ofil  *^^  plaintiffs  so  as  aforesaid  delivered  at  the  said  workhouse  for 

^  the  said  guardians  a  part  of  the  said  coals  so  contracted  for  as 
aforesaid,  the  said  coals  sent  were  weighed  by  the  said  machine  of  the 
plaintiffs  with  the  sidd  wedge  placed  under  the  said  lever  thereof;  and 
that  it  then  appeared  by  such  weighing  that  more  coals  had  been  brought 
to  the  said  workhouse  in  the  wagons  of  the  plaintiffs  than  was  sufficient 
to  make  up  the  quantity  of  coals  on  that  occasion  to  be  delivered; 
whereupon  a  part  of  the  coals  so  brought  was  carried  back  in  the  said 
wagons,  and  the  residue  thereof  only  was  deKvered  at  the  said  work* 
house ;  and  the  said  residue  was  in  fact  deficient  in  quantity :  That, 
after  the  said  first  occasion  when  the  plaintiffs  so  as  aforesaid  delivered 
at  the  said  workhouse  for  the  said  guardians  part  of  the  said  coals  so 
contracted  for  as  aforesaid,  the  said  guardians,  being  possessed  of  a 
machine  for  the  weighing  of  coals,  certain  sacks  full  of  coal,  and  certain 
empty  sacks,  were  weighed  in  the  said  machine  of  the  said  guardians, 
and  the  same  were  also  weighed  in  the  same  machine  of  the  plaintiffs 
without  the  said  wedge  being  placed  under  the  said  lever  thereof,  when 
the  said  sacks  full  of  coal  and  empty  sacks  appeared  according  to  both 
of  the  said  machines  to  be  of  the  same  weight ;  but  that  sacks,  whether 
filled  with  coals  or. empty,  being  weighed  in  the  said  machine  of  the 
plaintiffs  when  the  said  wedge  was  placed  under  the  said  lever  thereof 
as  aforesaid,  appeared  to  weigh  more,  to  wit,  71bs.  more,  than  the  same 
sacks  filled  with  coals,  or  the  said  empty  sacks,  appeared  to  weigh  when 
weighed  in  the  said  machine  of  the  said  guardians :  That,  afterwards, 
and  before  the  committing  of  the  grievances  in  the  declaration,  a  meet- 
ing of  the  said  guardians  was  held  at  the  said  workhouse,  which  was 
attended  by  the  then  chairman  of  the  said  guardians,  and  also,  among 
other  of  the  said  guardians,  by  Major  Onslow,  Mr.  Drury,  Mr.  Strong, 
*1071  ^^^  ^^*  El  win,  respectively  mentioned  in  *the  said  words  so 

^  printed  and  published,  and  there  were  present  at  the  said  meeting 
the  said  William  Smart,  and  the  governor  of  the  said  workhouse,  and 
the  porter  of  the  said  workhouse :  And  that,  at  the  said  meeting,  the 
several  letters  were  read,  and  the  several  questions  were  asked,  and  the 
several  answers  thereto  were  given,  and  the  said  statements  were  made, 
which  were  mentioned  in  the  said  words  in  the  declaration  alleged  to 
have  been  printed  and  published  by  the  defendant,  and  which  said  words 
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40  printed  and  published  contained  and  were  a  true  report  and  account 
of  all  that  was  said  or  done  at  the  said  meeting ;  and  the  matters  and 
things  therein  contained  of  and  concerning  the  plaintifis,  and  of  and 
concerning  them  in  their  said  trade,  were  and  are  true. 
The  plaintiffs  took  issue  upon  both  these  pleas.(a) 
*The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  r^-tr^^ 
after  last  Trinity  Term.  ^ 

It  appeared  that  the  plaintiffs  and  the  defendant  were  rival  coal 
merchants.  On  the  part  of  the  defendant,  it  was  submitted,  that  the 
libel  did  not  impute  personal  misconduct  to  the  plaintiffs,  but  only  to 
their  agent ;  and  that,  although  the  innuendo  stated  that  the  defendant 
meant  to  impute  to  the  plaintiffs  that  they  had  sanctioned  the  fraudulent 
and  improper  conduct  of  their  agent,  and  the  defendant  by  his  plea  of 
justification  adopted  that  construction  of  the  libel,  still  he  was  not 
bound  to  prove  it. 

The  learned  judge,  however,  ruled  that  the  defendant  having  by  his 
plea  alleged  that  the  fraud  of  their  agent  was  sanctioned  by  the  plain- 
tiffs, he  must  prove  it :  and  he  told  the  jury  that  they  must  find  for  the 
plaintiffs,  unless  they  were  satisfied  that  the  defendant  had  shown  some 
complicity  on  their  part  in  the  misconduct  and  fraud  imputed  to  their 
agent. 
The  jury  returned  a  verdict  for  the  plaintiffs,  dami^es  408. 
Bffle9,  Setjt.  (with  whom  was  Cottier^  Q.  C,  and  Unthank)^  now 
moved  for  a  new  trial,  on  the  ground  of  misdirection.— The  question  is, 
whether  the  libel  imputes  personal  misconduct  to  the  plaintiffs,  or 
only  imputes  fraud  and  misconduct  to  their  agent,  and  whether  the 
record  is  so  framed  that  it  was  necessary  for  Idie  defendant,  in  order  to 
support  Us  justification,  to  prove  that  the  plaintiffs  were  cognisant  <S 
and  sanctioned  the  aQeged  fraud.    The  innuendo  is,  *^  meaning  thereby 
that  the  plaintiflB  were  cognisant  of  and  had  sanctioned  improper  and 
fravdulent  conduct  by  their  agent  at  Guildford,  and  were   accus- 
tomed to  carry  on  their  said  trade  there  improperly  and  fraudulently.*' 
The  defendant  by  his  plea  follows  the  innuendo,  and  says  that  the  coals 

(a)  Tbe  pUiiitiffs  also  demarred  to  tbe  aeeond  plea,  alleging  for  canto  "Uiat  the  plea,  although 
It  did  not  4eaj  that  tho  libel  was  pnbUahed  in  the  woun  atlribnted  to  it  by  the  dedarationy  doof 
not  shoir  any  foots  whleh  jostity  the  pnblioation  of  it  in  that  sense;  for»  it  does  not  show  that 
the  plaintiffs  were  cognisant  of  and  bad  sanctioned  the  impF>per  and  fWtndnlent  conduct  of  their 
agent  at  Gnildford  which  it  mentioned  in  the  libel,  and  that  they  were  accnstomed  to  cany  on 
their  trade  there  improperly  and  framdnlently/' 

The  defendant  joined  in  demurrer,  the  points  marked  for  argument  on  his  part  being, — "  1. 
That  the  second  plea  is  good,  inasmuch  as  it  shows  that  the  statements  made  in  the  alleged 
libel  are  true.  3.  That  the  alleged  libel  on  tho  face  of  it  shows  that  no  fraud  of  which  the  plain- 
aSik  were  pereonaUy  eognisBBt  is  imputed  to  them.  8.  That,  notwithstanding  the  Slst  aection 
of  the  Common  Law  Procedure  Act,  1853  (15  A  16  Vict  c.  76),  the  plaintiffs  cannot  enlarge  the 
lease  of  a  written  libel  like  that  declared  on  and  set  out  Tcrbatim.  4.  That  the  plea  affects  to 
Jostlfy  merely  the  printlBg,  Ac,  of  tho  very  words  used,  and  does  not  Jastify  the  sense  imputed, 
WppeMng  thaly  in  »oaso  like  the  preaenty  sudh  sobso  can  by  iaouendo  be  carried  beyond  Iha 
VMming  of  the  words  tbemselres." 
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*10Q1  ^^^^^^^^^9  ^  ^mentioned  in  the  libel,  were  inferior  in  quali^, 
-^  a$  the  plaintiffs  well  hnew^  and  deficient  in  weight.  The  real 
issue  is,  does  the  alleged  libel  state,  or  by  fair  inference  imply,  that  the 
Messrs.  Prior  were  personally  guilty  of  fraud  in  the  transaction,  or 
cognisant  of  and  participant  in  the  fraud  of  their  agent.  Since  the 
Common  Law  Procedure  Act,(a)  it  is  not  necessary  to  proye  the  whole 
plea. 

Gresswbll,  J. — I  cannot  entertain  the  slightest  doubt  that  the  libel 
in  question  does  impute  to  the  plaintiffs  complicity  with  their  agent^ — 
personal  misconduct  and  fraud.  It  begins  with  these  words  *^  The  way 
in  which  Messrs.  Prior  do  things  at  Guildford !  !"  and  ends  with  a 
recommendation  of  one  of  the  guardians  to  "  have  nothing  more  to  do 
with  Messrs.  Prior." 

WiLLES,  J. — I  thought  the  defendant  was  very  fortunate  to  have  a 
verdict  against  him  for  40«.  only.  Rule  refused. 

(a)  S«e  16  A  16  Viot  e.  76,  sb.  61,  76,  77. 


*110]  *ATWOOD  and  Others  v.  EMERY.    Nov.  7. 

A  controet  by  a  manafaetarer  to  famish  certain  speciflod  goods  *'aa  soon  as  posdblo,"  moaBs, 
within  a  retuomabU  Cmm^  regard  being  had  to  the  manofaotorer's  abiUty  to  prodnee  then,  and 
the  orders  he  maj  already  hare  in  hand. 

This  was  an  action  for  not  accepting  and  paying  for  goods  contraeted 
for. 

The  first  count  of  the  declaration  stated,  that  it  was  agreed  by  and 
between  the  plaintiffs  and  defendant,  that  the  plaintiffs  should  om  uoon  a$ 
poMiible  send  to  the  defendant,  at  the  Cooperage,  Blackwall,  850  bundles 
of  iron  hoops,  each  bundle  to  contain  twenty-four  hoops  of  certain  sixes 
specified  in  the  order  for  the  said  hoops,  dated  the  SOth  of  November, 
1856,  also  200  bundles  of  iron  hoops,  each  bundle  to  contain  forty-eight 
hoops  of  certain  sizes  specified  in  the  said  order,  and  each  of  the  said 
550  bundles  to  be  firmly  tied  with  rope-yarn :  and  that  the  defendant 
should  accept  the  said  bundles  of  hoops,  and  pay  the  plaintifi  f<Mr  the 
same  so  much  as  they  should  be  reasonably  worth.  Averment,  that  the 
plaintiffs  did  all  things  necessary  for  them  to  do,  and  were  ready  and 
willing  to  do  all  things  necessary  for  them  to  be  ready  and  willing  to 
do,  to  entitle  them  to  have  the  agreed  bundles  of  iron  hoops  accepted  and 
paid  for  by  the  defendant  as  agreed,  and  that  the  time  for  doing  so 
elapsed  before  this  suit :  Breach,  that  the  defendant  made  default  in 
accepting  and  paying  for  the  said  hoops  as  agreed,  and  would  not  accept 
the  same,  or  any  part  thereof;  whereby  the  plaintiflb  not  only  lost  all 
the  benefits  and  profits  which  would  have  accrued  to  them  from  the 
performance  of  the  said  agreement,  but  were  put  to  great  trouble,  costs* 
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and  damages,  and  did  much  work,  and  consumed  much  time  of  their 
senrants  in  and  about  sending  the  said  hoops  according  to  the  said  agree- 
ment, and  taking  the  same  away  from  the  said  cooperage,  and  storing 
and  keeping  the  same,  when  ^refused  by  the  defendant,  and  r^^^i 
used  and  occupied  much  valuable  store-room  in  so  storing  and  *- 
keeping  the  same. 

The  declaration  also  contained  counts  for  work  done  and  materials 
provided,  goods  sold  and  delivered,  goods  bargained  and  sold,  interest, 
and  money  due  on  accounts  stated. 

The  defendant  pleaded, — first,  to  the  first  count,  that  it  was  not 
agreed  by  or  between  the  plaintiffs  and  defendant  in  manner  and  form 
as  in  that  count  alleged,-Hsecondly,  to  the  first  count,  that  the  plain- 
tiffs did  not,  according  to  the  said  agreement  in  the  said  first  count 
mentioned  in  that  behalf,  <m  $oon  a$  j>o%9ible,  according  to  the  true 
intent  and  meaning  of  the  same  agreement,  send  to  the  defendant  at 
the  said  Cooperage,  Blackwall,  such  bundles  of  iron  hoops  as  they 
ought  to  have  sent  according  to  the  said  agreement  in  that  behalf,  or 
any  part  thereof,  nor  were  they  ready  and  willing  so  to  do, — ^thirdly, 
to  the  residue  of  the  declaration,  never  indebted.  Upon  these  pleas 
the  plaintiffs  joined  issue. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  at  Westminster 
after  the  last  term.  The  facts  were  as  follows: — The  plaintiffs  are 
iron  merchants  carrying  on  business  under  the  name  of  <<  The  Wear- 
dale  Iron  Company,"  and  having  extensive  works  at  Darlington  and 
at  Ferry  Hill,  and  also  a  counting-house  and  place  of  business  at 
White  Lion  Wharf,  Upper  Thames  Street,  London.  The  defendant 
is  a  cooper  carrying  on  business  at  Blackwall.  Li  November,  1855, 
the  defendant,  having  entered  into  a  contract  with  government  for  a 
large  number  of  casks  to  be  furnished  within  a  limited  time,  called  at 
the  plaintiffs'  counting-house  in  Upper  Thames  Street,  and  asked  the 
plamtiffs'  manager  within  what  time  he  could  execute  an  order  for 
iron  hoops.  The  manager,  referring  to  a  former  transaction  with  them, 
on  which  occasion  the  order  had  been  executed  within  five  weeks,  said 
they  would  not  exceed  that  time.  *  Shortly  afterwards,  viz.  on  r^-^^n 
the  30th  of  November,  the  defendant  instructed  his  clerk  to  ^ 
send  to  the  plaintiffs'  counting-house  a  written  order  for  the  quantity 
•f  hoops  required  (about  15  tons),  which  was  done,  the  letter  request- 
ing the  plaintiffs  to  deliver  them  oa  %oon  a$  possible* 

On  the  7th  of  January,  1856,  the  defendant  wrote  to  the  plaintiffs' 
manager,  saying  that  the  hoops  must  be  delivered  immediately,  or 
he  must  decline  taking  them ;  and,  the  time  for  the  execution  of  his 
contract  with  the  government  having  expired,  the  defendant  was  com- 
pelled to  obtain  the  hoops  elsewhere,  and  on  the  28th  of  January  he 
sent  them  the  following  letter : — 
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«  Cooperage,  Blackwall,  Jan,  28, 1856. 
«  The  Weardale  Iron  Company. 
«  Agent,  Mr.  Trowbridge. 

"Sir, — ^In  conseqnence  of  your  not  delivering  the  hoops  ordered, 
according  to  time,  I  shall  not  be  able  to  take  them,  as  I  have  been 
obliged  to  get  them  elsewhere. 

«  WttLiAM  Emert." 

To  this  the  defendant  on  the  Slst  of  January  receiyed  from  Trow- 
bridge the  following  reply; — 

<«  The  Weardale  Iron  Company,  White  Lion  Wharf^ 
Upper  Thames  Street,  Jan.  80, 1856. 
<*  Mr,  W.  Emery. 

"  Dear  Sir, — Had  your  note  countermanding  your  order  for  hoops 
arrived  before  they  were  made,  we  would  gladly  have  cancelled  it,  as 
we  are  so  full  of  orders  for  hoops,  it  would  have  been  a  relief  to  us; 
but  they  are  now  all  made,  and  at  some  considerable  extra  exp^isa 
A  portion  have  been  forwarded  per  rail,  and,  we  presume,  delivered 
to  you^  they  having  arrived  at  King's  Cross  yesterday  morning :  the 
remainder  will  follow  immediately. 

<«  For  the  Weardale  Iron  Company, 

<*  B.  Trowbridge.  •• 

^-  -  o-i  *  About  one  third  of  the  hoops  were  sent  by  Trowbridge  to  the 
^  defendant'!^  cooperage  on  the  4th  of  February,  another  third 
on  the  10th,  and  the  remainder  in  the  beginning  of  March ;  but  the 
defendant  declined  to  receive  them,  alleging  that  there  had  been  un- 
reasonable delay. 

There  was  no  evidence  to  show  that  there  had  been  any  undue  delay 
in  putting  the  work  in  hand :  but  it  was  suggested,  that,  if  the  plaintiffs 
had  put  aside  all  other  business  for  the  purpose  of  attending  to  the 
defendant's  order,  they  might  have  completed  it  much  sooner  than  they 
did. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  they  were  by  the 
terms  of  the  contract  only  bound  to  deliver  the  hoops  with^  a  reasonable 
time,  regard  being  had  to  the  means  they  had  of  executing  the  order, 
and  the  quantity  of  work  they  might  happen  to  have  in  hand. 

For  the  defendant  it  was  submitted,  that,  <<  to  be  delivered  as  socn 
as  possibW  meant  something  more  than  «  within  a  reasonable  time ;" 
and  that,  io  entitle  them  to  recover,  the  plaintiffs  were  bound  to  show 
that  they  had  used  due  diligence  to  complete  the  order  without  delay. 

The  learned  judge  told  the  jury  that  the  defendant  must  be  bound 
by  the  terms  of  his  written  order ;  that  the  words  <<  as  soon  as  possible'' 
must  be  taken  with  reference  to  the  means  of  the  parties  employed, 
the  capacity  of  their  works,  and  the  amount  of  orders  in  hand  for  other 
persons ;  and  that,  in  effect,  it  meant  <<  within  a  reasonable  time."  But 
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he  reserved  leave  to  the  defendant  to  enter  a  verdict  if  the  court  should 
be  of  opinion  either  that  the  plaintiffs  were  bound  to  procure  the 
articles  elsewhere  if  they  were  unable  to  make  them  themselves  al 
once,  or  that  they  were  bound  to  lay  aside  every  other  work  in  order 
to  proceed  to  the  execution  of  the  particular  contract. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  762. 

*Peter8darff  {with  whom  was  Btfles,  Serjt.)  now  moved,  pur-  r^^^  j 
Boant  to  the  leave  reserved,  to  enter  a  verdict  for  the  defendant,  '- 
or  for  a  new  trial  on  the  ground  of  misdirection.— The  question  is^ 
what  is  the  meaning  of  the  words  <<  as  soon  as  possible."  The  expres* 
sion  is  one  that  is  susceptible  of  several  different  significations.  It 
might  mean  one  thing  as  applied  to  a  small  manufacturer,  and  some- 
thing very  different  in  the  case  of  persons  like  the  plaintiffs,  who  have 
a  large  number  of  men  and  numerous  mechanical  appliances  and 
facilities  at  their  disposal.  [Crbsswbll,  J. — In  general,  I  should  say 
that  «as  soon  as  possible  "  means  no  more  than  <<  without  unreasonable 
delay."]  It  clearly  must  have  meant  in  this  case,  seeing  the  purpose 
for  which  the  goods  were  wanted,  something  more  prompt  than  that. 
[CnissswELL,  J. — Do  you  contend  that  the  plaintiffs  were  bound  to  lay 
aside  all  other  work  in  order  to  proceed  at  once  to  execute  this  con- 
tract?] It  may  be  that  they  were  bound  to  do  so,  or  to  decline  to 
receive  the  order.  The  defendant  was  entitled  to  havo  his  order 
executed  at  least  with  the  same  amount  of  despatch  that  any  other 
mannfactorer,  with  the  same  means,  would  have  used.  The  plaintifi 
gave  no  evidence  as  to  what  steps  were  taken  on  receipt  of  the  order : 
thej  should  at  least  have  shown  that  they  had  made  some  efforts  to 
execate  it  within  a  reasonable  time.  [Willbs,  J. — No  evidence  was 
given  on  eit&er  side  as  to  the  extent  of  plaintiffs'  works.  The  agent 
who  received  the  order  proved  that  he  sent  it  down  to  the  manufactory 
at  once.  It  was  not  suggested  that  the  plaintiffii  did  not  make  out  a 
prim&  facie  case.]  Suppose*  a  builder  were  employed  to  build  a  house, 
in  terms  similar  to  those  used  here,  would  the  construction  of  the  eon- 
tract  depend  upon  the  pecuniary  capability  of  the  party  to  furnish 
materials  and  labour  ?  Would  not  the  true  test  be,  the  time  witiun 
which  similar  work  could  be  executed  by  a  person  possessing  all  the 
ordinary  means  and  appliances  and  the  requisite  command  of  capital? 

^Crxsswbll,  J. — I  am  of  opinion  that  there  should^ be  no  rule  r^-t^e 
in  this  case.  By  the  terms  of  the  contract  tendered  to  the  ^ 
pbintifis'  agent,  the  hoops  were  to  be  furnished  <<  as  soon  as  possible." 
Mj  Brother  WQles  reserved  leave  to  the  defendant  to  move  to  enter 
the  verdict  for  him,  if  the  court  should  be  of  opinion  either  that  the 
plaintifia  were  bound  to  procure  the  goods  elsewhere  if  they  were  not 
themselves  in  a  position  to  execute  the  ordor  at  onee,  <Hr  that  tiie 
plaintiflb  were  bound  to  proceed  at  once  to  its  ezeeotion,  laying  aside 

I.  B.,  VOL,  I.— 7 
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ill  other  orders  they  might  have.  I  think  neither  of  these  is  the  true 
eonstmction  of  this  contract.  Mr.  Petersdorjf  has  argued  this  cafle 
Upon  an  assumption  that  the  plaintiffs'  engagement  was,  to  execute  the 
work  with  more  speed  than  would  have  been  required  had  the  words 
been  <<  within  a  reasonable  time."  If  that  had  been  so,  the  contract 
must  have  been  very  differently  framed  from  that  now  before  us.  If 
the  defendant  had  intended  to  have  the  hoops  within  a  limited  time,  he 
should  have  taken  care  to  express  himself  accordingly.  I  think  this 
contract  means  no  more  than  a  reasonable  time,  regard  being  had  to 
the  plaintiffs'  facilities  and  extent  of  business,  and  to  the  contracts 
they  already  had  in  hand. 

WiiiLiAMS,  J. — I  am  of  the  same  opinion.  Substantially,  the  leave 
reserved,  was,  to  enter  a  verdict  for  the  defendant  if  the  court  should 
be  of  opinion  that  their  plaintiffs  by  their  acceptance  of  the  contract 
bound  themselves  to  execute  the  order  as  soon  as  it  could  by  possibility 
be  executed,  and  without  reference  to  prior  orders.  To  that  view  I 
cannot  accede.  My  Brother  Willes  in  substance  told  the  jury  that  the 
plaintiffs  were  entitled  to  recover,  if  they  thought  the  contract  had 
been  performed  within  a  reasonable  time,  regard  being  had  to  other 
orders  which  they  might  previously  have  received.  It  seems  to  me 
^11  Rl  ^^^  ^^^  ^^  perfectly  right.  The  ^plaintiffs  could  not  be  sup- 
^  posed  to  be  contracting  without  regard  to  orders  which  they  had 
already  received,  and  which  were  entitled  to  priority  of  execution.  It 
might  be  that  the  plaintiffs'  engagements  were  such  as  to  protract  the 
performance  of  the  contract  beyond  all  reasonable  bounds.  That, 
however,  is  not  suggested  here.  I  must  say  I  think  a  man  is  not  justi- 
fied in  accepting  orders  which  he  knows  he  will  be  unable  to  execute 
for  years,  or  for  a  period  which  a  jury  could  have  no  diliculty  in  pro- 
nouncing to  be  unreasonable. 

Growbbb,  J. — ^I  also  am  of  opinion  that  the  acceptance  of  this  order 
in  the  vague  terms  in  which  it  was  given,  only  bound  the  plaintiffs  to 
take  care  that  they  were  guilty  of  no  unreasonable  delay  in  its  execu- 
tion. It  is  contended  that  my  Brother  Willes  misdirected  the  jury,  in 
referring  to  the  ability  of  the  parties  contracting,  and  not  to  the 
general  ability  of  the  trade.  I  think  he  was  quite  right.  How  can  it 
be  supposed  for  a  moment  that  the  contracting  parties  meant  the  per- 
formance of  the  contract  should  depend  upon  anything  but  what  the 
plaintiffs  themselves  could  do?  The  words  ^'as  soon  as  possible" 
clearly  meant  <<as  soon  as  you  possibly  can."  Nor  can  I  understand 
how  it  can  reasonably  be  suggested  that  either  party  contemplated  that 
the  plaintiffs  were  to  put  aside  any  other  engagement,  in  order  that 
this  particular  one  should  be  performed.  If  the  defendant  had  desired 
to  have  the  goods  by  a  limited  time,  he  should  have  taken  care  to  give 
a  more  limited  order. 
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WiLLBS,  J. — I  concur  with  the  rest  of  the  court  in  thinking  that 
tbere  should  be  no  rule  in  this  case.  The  case  put  by  my  Brother 
Williams,  of  a  manufacturer  delaying  the  execution  of  an  order  for 
several  years,  would  amount  to  a  business  impossibility. 

Rule  refused* 


•FINNEY    V.  The  Hon.  BROWNLOW   THOMAS    MON-  ^ 
TAGUB   CECIL,  commonly  called  LORD  BROWNLOW  •-  ^^^ 
CECIL.     Nov.  7. 

To  a  deelantion  bj  ad  endonee  of  «  jwvMtMory  note  for  lOOOL,  made  by  tb«  defeodaiit»  payable 
to  one  Jokm  Jmokwaa  Leo,  the  dofondani  pleaded  hie  diBobarge  under  the  iniolTont  debtore  aet 
IAS  Viet  e.  110.  The  entry  in  the  defendant* ■  aohedale,  by  which  it  was  Bonght  to  eopport 
this  plea,  waa, — **  Jamet  Jaokson  Lee,  of,  Ac,  10002.,  the  amount  of  my  bond  giren  by  me  to 
thii  ereditor  for  7352.  money  lent,"  Ae.  The  name  of  the  pUintilf,  who  olaimed  ae  endorsee 
of  the  Bote^  did  not  appear  in  the  Behednle  at  all : — 

Hold,  not  a  nifioienfc  daeeription  of  the  debt  to  inetain  the  plea. 

Thb  declaration  stated  that  the  defendant,  on  the  8th  of  May,  1849, 
by  his  promissory  note,  now  overduei  promised  to  pay  to  Mr.  John 
Jackson  Lee,  or  order,  10002.,  with  lawful  interest  for  the  same,  eight 
months  after  date,  and  the  said  John  Jackson  Lee  endorsed  the  same 
to  the  plaintiff,  but  the  defendant  did  not  pay  the  same ;  and  the 
plamtiff  also  sued  the  defendant  for  money  payable  by  the  defendant 
to  the  plaintiff  for  money  fonnd  to  be  due  from  the  defendant  to  the 
plaintiff  on  accounts  stated  between  them. 

The  defendant  pleaded, — ^first,  never  indebted, — secondly,  that  the 
note  was  altered  in  a  material  part  after  the  making  thereof, — thirdly, 
that  theretofore,  and  before  the  cpnmiencement  of  this  suit,  to  wit,  on 
the  15th  of  February,  1854,  by  a  certain  order  of  adjudication  then  in 
that  behalf  made  by  the  county  court  of  Kent  holden  at  Dover,  the 
defendant  was  duly  discharged  according  to  an  act  of  parliament 
passed  in  the  session  of  parliament  holden  in  the  first  and  second  years 
of  Her  present  Majesty,  intituled,  &c.  [c.  110],  and  a  certain  act 
pueed  in  the  session  of  parliament  holden  in  the  tenth  and  eleventh 
yean  of  Her  present  Majesty,  intituled  <<An  act  to  abolish  the  court 
of  review  in  bankruptcy,  and  to  make  alterations  in  the  jurisdiction  of 
the  courts  of  bankruptcy  and  court  for  relief  of  insolvent  debtors" 
[c  102],  which  said  order  still  remains  in  force. 
I  Replication,  that  the  defendant  was  not  by  the  said  order  in  the 
^d  plea  mentioned  discharged  according  to  the  said  statutes  of  or 
from  the  said  causes  of  action  *in  the  said  declaration  men-  r^c^^A 
^oned,  or  from  any  or  either  of  them,  as  alleged.    Issue.  ^ 

The  particulars  of  demand,  delivered  pursuant  tp  a  judge's  order, 
^tte  as  follows: — 
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£      9.  d. 

<<  Prinoipal  due  on  a  promissory  note  for  10002.,  dated 
the  8th  of  May,  1849,  made  by  the  defendant  in  fayoor 
of  Mr.  John  Jackson  Lee,  and  payable  with  interest  at 
eight  months  after  date,  endorsed  to  the  plaintiff,  .     1088    6    8 

<<  Interest  on  the  said  sum  of  10382.  6t.  8(2.  at  51.  per 
cent,  per  annum  from  the  11th  of  January,  1850,  to  the 
7th  of  January,  1866,  the  date  of  the  writ,    .        .         .      809    8    7 

<<  Notarial  charges  on  the  dishonour  of  the  said  note,  0    8    6 

£1848    8   9 


<<  The  plaintiff  also  claims  interest  at  52.  per  cent,  per  annum  on 
the  above  sum  of  10382.  6t.  8<2.  from  the  date  of  the  writ  until  the 
day  of  payment  or  judgment.     Dated,  &;c." 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after 
last  Trinity  Term.  The  evidence  as  to  the  second  plea  failed.  In 
support  of  the  third  plea,  an  extract  from  the  defendant's  schedule  was 
put  in,  in  which  the  debt  supposed  to  represent  the  claim  in  this  action 
was  entered  as  follows : — 

«  Mr.  James  Jackson  Lee,  solicitor,  45,  Regent  Square,  Gray's  Inn 
Lane,  Middlesex,  or  the  said  Mr.  James  Evelyn,  Guards  Olub,  Pall 
Mall,  Middlesex."  « 10002.,  the  amount  of  my  band  given  by  me  to 
this  creditor  for  7252.  money  lent  by  him  to  me,  conditioned  for  pay- 
ment of  interest  thereon  at  the  rate  of  52.  per  cent,  until  the  principal 
^-t-tQ-t  was  paid.  Also  8752.  advanced  by  this  creditor  *to  me  on  a  bill 
-^  of  exchange  for  5002.,  to  which  myself  and  Mr.  James  Evelp, 
creditor  44,  were  jointly  party,  he  endorsing  the  same  for  my  accommo- 
dation. To  further  secure  the  first-named  sum,  I  gave  this  creditor  a 
policy  of  assurance  for  10002.  effected  on  my  life,  in  (I  believe)  the 
Rock  Life- Assurance  Company,  of  Bridge  Street,  Blackfriars,  London, 
as  is  fully  set  forth  in  my  special  balance-sheet." 

The  order  of  adjudication  was  also  put  in,  from  which  it  appeared 
that  the  defendant  obtained  his  discharge  on  the  15th  of  Februaiy, 
1854. 

It  was  also  proved  that  shortly  after  the  note  became  due,  the  plain- 
tiff wrote  to  the  defendant  demanding  payment. 

The  learned  judge  directed  a  verdict  for  the  plaintiff  for  the  amount 
claimed,  viz.  18682.,  reserving  leave  to  the  defendant  to  move  to  enter 
the  verdict  for  him  if  the  court  should  be  of  opinion  that  the  debt  in 
question  was  sufficiently  described  in  the  defendant's  schedule. 

ByUij  Serjt.  (with  whom  was  Lmh)^  now  moved  for  a  rule  nisi  accord- 
ingly.— The  question  turns  upon  the  69th  and  75th  sections  of  the  1  & 
2  Vict.  c.  110.  By  the  former  the  insolvent  is  required,  within  four- 
teen days  next  after  the  making  of  the  vesting  order,  to  deliver  in  to 
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the  court  a  schedule  containing,  amongst  other  things,  «  a  full  and  true 
description  of  all  debts  due  or  growing  due  from  such  prisoner  at  the 
time  of  making  such  order,  and  of  all  and  every  person  and  persons  to 
whom  such  prisoner  shall  be  indebted,  or  who  to  his  knowledge  or 
belief  shall  claim  to  be  his  creditors,  together  with  the  nature  «nd 
amount  of  such  debts  and  claims  respectively,  distinguishing  such  as 
shall  be  admitted  from  such  as  shall  be  disputed  by  such  prisoner." 
And  the  75th  section  provides  that  the  adjudication  of  the  commis- 
sioner, adjudging  that  such  prisoner  shall  be  discharged  from  custody 
and  entitled  to  the  benefit  of  Hhe  act,  shall  operate  his  dis-  |-:^^oa 
charge  <<a8  to  the  several  debts  and  sums  of  money  due  or  ^ 
claimed  to  be  due  at  the  time  of  making  such  vesting  order  as  afore- 
said from  such  prisoner  to  the  several  persons  named  in  his  schedule  as 
creditors  or  claiming  to  be  creditors  for  the  same  respectively,  or  for 
which  such  persons  shall  have  given  credit  to  such  prisoner  before  the 
time  of  making  such  vesting  order  as  aforesaid,  and  which  were  not 
then  payable,  and  as  to  the  claims  of  aU  other  personsj  not  known  to 
9aeh  prisoner  at  the  time  ofsueh  adjudicationy  who  may  be  endorsees  or 
holders  of  any  negotiable  security  set  forth  in  stieh  schedule  so  sworn  to 
as  aforesaid/'    The  question  is,  whether  the  entry  in  the  schedule  is  a 
sufficient  description  of  the  note  declared  on,  or  a  wilfully  inaccurate 
statement,  and  one  calculated  to  mislead.     It  cannot  be  denied  that 
the  defendant  at  one  time  knew  that  the  note  was  in  the  hands  of  the 
plaintiff.     The   mere   circumstance  of  his  calling  it  a  bond  in  the 
schedule  would  not  matter,  if  it  had  remained  in  the  hands  of  the  per- 
son named.     Nor  is  the  misnomer,  « James"  for  <<  John,"  of  much  im- 
portance.    But  the  greater  difficulty  is  the  absence  of  all  mention  of 
Finney's  name :  and  even  that  wotjd  not  be  material,  if  he  knew  not 
nor  had  the  means  of  knowing  that  Finney  was  an  endorsee.    [Gbess- 
WELL,  J. — The  instrument  is  not  properly  described.     Have  you  any 
case  to  warrant  the  motion  ?]     There  is  no  case  precisely  in  point,  or 
even  very  near  the  present.     [Crowdbr,  J.^ — This  clearly  is  not  «  a 
full  and  true  description,"  within  the  69th  section.(a)]    The  69th 
section  does  not  relate  to  negotiable  securities.     [Willes,  J. — This  is 
Dot  «  a  negotiable  security  set  forth  in  the  schedule,"  within  s.  75.] 
Per  Curiam, — There  is  no  ground  whatever  for  this  motion. 

Rule  refused. 

(a)  Sm  Hc^Im  «.  Blon,  U  M.  4  W.  8S7.t 
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*121]         *BABBER  v.  BROWN  and  Another.    Nov.  14. 

In  1811,  W.  Li  being  poneued  of  oertain  pnmiief  under  leMet  which  woold  expire  it  MidraBi 
mer,  1854,  granted  to  T.  and  B.,  reapeotlTelj,  an  annuity  of  ItiU  4«.  bd.  for  three  Utm,  to 
•eovre  whioh  he  granted  to  each  of  them  an  nnderleaie  of  the  same  premiiei  for  for^-thnt 
yean,  if  the  lirei,  or  the  nmriTor  of  them,  ehonld  go  long  endare. 

In  1827,  the  premiees  in  the  annnitj-deedt  mentioned  were  assigned  to  the  plaintiff  for  the  rw- 
dne  of  the  terms  granted  to  W.  L.,  sabjeet  to  the  annuities  to  T.  and  E.,  and  to  the  osdcr- 
leases  for  seeoxing  the  same. 

In  18S6,  T.  and  B.  were  let  into  possession  of  the  premises  so  underlet  to  them ;  and,  in  18S0, 
the  plaintiff  beeame  tenant  to  them  of  part  of  the  premises  at  the  rent  of  6$0{.,  payablt  to 
them  in  equal  moieties. 

T.,  the  last  surriror  of  the  oestnis-que-yie  in  his  annuitj-deed,  died  in  1851 ;  and,  from  tht  tine 
of  his  death,  down  to  the  time  of  the  expiration  of  the  leases  granted  to  W.  L.,  one  W.  B^  u 
their  agent,  applied  for  and  reoeired  the  rent  of  5502.  from  the  plaintiff  for  them  and  tbt 
representatlTe  of  B.,  and  aoeounted  for  a  moietj  to  each  of  them,— deducting  certain  paTmwU 
thereout  in  respect  of  ground-rent,  rates,  taxes,  insurance,  repairs,  and  commission : — 

Held,  that  the  plaintiff  was  enUtled,  in  an  action  for  monej  had  and  receired,  to  recover  beek 
the  snmt  so  paid  bj  him  under  the  mistaken  impression  that  the  right  to  reeeire  them  still 
oontinned,—- deducting  onlj  the  sums  paid  hj  the  agent  in  respect  of  ground-ront,  latss,  sad 
taxes. 

This  was  an  action  bronght  to  recover  back  a  certain  sum  alleged  by 
the  plaintiff  to  have  been  paid  by  him  to  the  defendants  for  rent  of 
oertain  premises  after  the  title  of  the  defendants  to  the  premises  had 
expired. 

The  declaration  was  for  money  received  by  the  defendants  to  the 
plaintiff's  use.  The  plaintiff  by  his  particulars  of  demand  claimed  a 
sum  of  16602.  in  respect  of  six  half-yearly  payments  of  275Z.  each  *'  for 
rent  supposed  to  be  payable  to  the  defendants  for  certain  premises  in 
Thames  Street  known  as  Lingham's  Warehouses,  in  the  occupation  of 
the  plaintiff/'  between  the  1st  of  November,  1851,  and  the  80th  of 
May,  1854. 

The  defendants  pleaded, — ^first,  never  indebted, — secondly,  a  set-off 
for  money  paid  by  the  defendants  for  the  plaintiff  at  his  request,  and 
for  money  found  to  be  due  from  the  plaintiff  to  the  defendants  od 
accounts  stated  between  them, — thirdly,  that  the  debts  and  claims  in 
the  declaration  mentioned  were  at  all  times  due  from  and  existed  against, 
and  still  were  due  from  and  existed  against  the  defendants,  jointly  with 
others,  and  not  from  or  against  the  defendants  alone;  and  that  the 
>»1991  P''^^^^^^'  *^^  ^^®  commencement  of  the  suit,  was  and  still  remained 
^  indebted  to  the  defendants  and  the  said  others  in  an  amount  equal 
to  the  plaintiff's  claim,  for  money  payable  by  the  plaintiff  to  the  defend- 
ants and  the  said  others  before  the  suit,  for  money  paid  by  them  for  the 
plaintiff  at  his  request,  and  for  money  found  to  be  due  from  the  plaintiff 
to  the  defendants  on  accounts  stated  between  them,  which  amount  the 
defendants  and  the  said  others  were  willing  to  set  off  against  the  plain- 
tiff's claim. 

The  particulars  of  the  defendants'  set-off  were  as  follows : — 
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«« 


Mi^MlBiaa,  1851.  .     £    9.    d, 

To  oMh  paid  half-year'B  gronnd-reBt  doe  MiobaelmiM  to  8.  Wilkes,  Esq., 

leea  property-tax  71    7    2 

"  Ditto,  ditto,  Bjde's  trastees,  net    .        ....        .  71    7    2 

"Inaaranceof  the  property  to  Michaelmas,  1852 16    0    0 

••Tithe,  half-year  due  Christmas,  1850  ....        12    0    0 

"  Michaelmas,  1851 12    0    0 

24    0    0 

••Poor-rates,  Jnly,  1851  20  12    6 

••Property-tax  (Ship  Moat),  4  quarters,  March,  1851      ....  1  15    0 

•*  Land-tax,  two  quarters,  September,  1851 11  10    0 

•*  PoUoe-rate,  one  quarter.  Lady  Day,- 1851  .        .        .      2    0    7]> 

••  Midsummer,  1851        •                .        .207} 
••Michaelmas,  1851    .                .        .207} 
••Ward-rate,  one  year,  Christmas,  1850 17    1 

7    8  Hi 

••  Water-rate,  two  quarters  due  at  Midsummer  .      0  15    0 

•*  Consolidated  rate,  1851  .  ..        ..826 

••Ditto,  ditto  826 

16    6    0 

•*  Sewer-rate,  1851  584 

••Gaipenier's  account       ..'..•-..  062 

••Commission,  and  stamps 17  10    8 

'•Lady  Day,  1852. 

••To  eash,  paid  half-year's  rent  due  to  Hyde's  trustees  71    7    2 

••  IKtto,  ditto,  to  J.  Wilkes,  Esq. 71    7    2 

Bates,  as  under, — 

"House-tax,  4^ quarters.  Lady  Day,  1852  .  •      1  17    6 

"Laad-tax,  2  quarters,  Lady  Day,  1852  11  10    9 

*«8ewer-rate,  ditto 6    8    4 

••CoDsolldated-rate,  1852  ...  .         826 

••Poor-rate,  February,  1852 18  15    0 

••Church-rate,  1851 8    0    8 

•••Chttieh-rate,  1852  8    0    8 

••  Water-rate,  Christmas,  1851 0  15    0  [^128 

••Polioe-rate,  Christmas,  1851 2    0    7} 

•' Ditto;  Lady  day,  1852 2    0    7} 

••  Ward-rate,  1851  17    1 

68  15  11 

'•Carpenter,  small  repairs 0  11    9 

••Clarke  aUowance,  5«. ;  Raymond  account,  5«.  6J.  •        .        .  0  10    6 

"Commission,  and  stamps 18    2    0 

**  Michaelmas,  1852. 

**  To  eash  paid  half-yearns  ground-rent  due  Michaelmas  to  the  trustees  of 

Byde  (less  property-tax) •    .    71    7    2 

'*  Ditto,  ditto,  J.  Wilkes,  Esq.       .        . 71    7    2 

"Rates. 

••  Tithe,  2  quarters  due  Christmas,  1851, 12/. ;  Midsummer, 

1852,  12/. 24    0    0 

••Polioe,  1  quarter,  Midsummer,  1852    ....  207} 

1  quarter,  Michaelmas,  1852        .  .'207} 

••Consolidated-rate,  1852  12    8    9 

••Poor-rate,  August,  1852  .        .        .  .    16  17    6 

••Water-rate,  2  quarters,  Midsummer,  1852    .  0  15    0 

57  17    6 

••Insurance  of  the  premises  to  Michaelmas,  1858  .        .    16    0    0 

•'Catpenter,  for  generally  repairing  woodwork  throughout,  52,  Thames  Street     2  12    5 

••IHtto,ditto 0  16    9 

"ConmisBioay  and  stamps .    17  16    9 
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««Ud7  daj,  1858.  £.  t.  d     J&.    i.  A 
**To  oaali  paid  half-yetr^B  moiety  groand-rent  duo  Ladj  Bay^ 

1858,  to  J.  Wilkes,  Esq.  (net) 71  7  2 

«<2Htto,  ditto,  Bjde'Btnistees 71  7  2 


li2  14   4 


"  Bates,  as  under,-- 

**  Piropfaiy-tax,  house,  and  warehonse,  four  quarters, 

La47  Bay,  1852 15    8    0 

«<IHtlo,  Lady  Day,  1858 15    8    0 


80  16    0 


41 


Ditto,  Ship  Afloat,  four  quarters,  Lady  Day,  1852       1  18    8 

"Ditto,  Lady  Day,  1858 1  18    8 

8    6    6 

"  Tithe,  two  quarters,  Christmas,  1852 12    0    0 

'•Water-rate,  ditto 0  15    6 

**  Laad-tax,  warehonse,  two  quarters.  Sept, 

1862| 9    Oil 

««HoQse 2    9    7 


11  10    6 

*"Ditto^  house  and  warehonse,  two  qnar- 
^241    ters,  Lady  Day,  1858  .         .  11  10  6 

28  1  0 

*«PoUee^  one  quarter,  Christmas  to  Lady  Day,  1858  »     2  14    2 

••Church-rate 11    5    0 

•'House^taz,  four  quarters' Lady  Day,  1858  •      1  17    6 


f ' 


85  15   2 


1    4 
10  18 

5  10 
18    9 

8 
0 
6 
8 

71    7 
71    7 

2 
8 

"  Jewson  aUowaaee  4m,  2d,  5«.,  Howard  ditto,  lOf.  6dL,  Baymond  aooount 

U.  6dL,  BlooBifleld  aooount  8«.  4<^. 

••  Buisard,  aoeounti  external  painting  52,  Lower  Thames  Street 

«( Smith,  aoeount  fSor  sundry  repairs,  and  oleaning  ditto      .       .       «       . 

••Commissioa,  and  stamps  

••lfichaelmas,1858. 

*'  To  oash  paid  half-year's  ground-rent  due  to  J.  Wilkes,  Esq.,  for  moiety  of 

premises  (less  property-tax) 

**  Ditto»  ditto,  Byde's  trustees,  for  remaining  moiety  (less  property-tax) 
"  Bates,  as  under, — 

'•Poor-rate made  September,  1853  .  .        16  17    6 

■•  Tithe,  half-year,  Blidsummer 12    0    0 

(•Water,  Midsosuner 0  15    0 

Police,  one  quarter,  Lady  Day,  1858        .  .      2  14    2 

'•Ward,  one  year,  1852 17    1 

'•  PoUoe,  one  quarter.  Midsummer,  1858    .  .      2  14    2 

Ditto,  Bliohaehnas,  1858 17    1 

Property-tax,  one  year,  1858 2    0    7} 

"Sewer,  one  year,  1858 2  14    2 

Consolidated,  half-year,  1858 10  16    8 

Ditto,        ditto 9    9    7 

62  16    0} 

••  Insuranoe  of  the  property  to  Michaelmas,  1854 16    0   0 

••Verry,  aooount  for  printing,  &0. 2    5   0 

•'  Nicholson,  sundry  repairs 544 

••  Smith,  repidrmg  roof,  fto.     .        .                                ..        .        .  100 

••Commission,  and  stamps -       .        .        .  18    1    9 

•<Lady  Day,  1854 

••To  oash,  paid  one  moiety  of  ground-rent  to  J.  Wilkes,  Esq.  (less  property- 

*wc) 71    7   2 

•«  Ditto,  ditto,  Byde^s  trustees 71    7   2 
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"Bates,  Mimdcr,—  £.    $,   d,   £.    9.    d,     £.    9.    4. 

'•Properfy-taz,  4  qnartcn,  MiohMlmaB,  1854       •       .        .        16    6    1 

*'  Poor-nto,  September,  1868 16  17    6 

"^DiUo,        Blarob,  1864 18  16    0 

••  Polioe-Tftto,  Christmu,  1868         .        .        .        •      2  14    2 

«•  Ditto,  Lftdy  Baj,  1864 2  14    2 

•'Ward,  oae  quarter,  Christmas         .  .        .17    1 

6  15    6 

•uLnd-taz,  September,  1868     .  •       11  10    8 

«<Ditto,Lad7Da7, 1864 11  10    8  m25 

28    0    6 

•^Chnreh-rmte,  1854 8    6    0 

••litlM,  balf-year,  Ghriatmae,  1868  '  .  12    0    0 

«« Ditto,  one  qurter,  U47  Bay,  1864  .600 

18    0    0 

«<  House-tax,  foar  quarters,  Lady  Day,  1854  1  17    6 

«Waler-rale,  Gbxistmas,  1868  .    0  15    0 

"Ditto,  Lady  Day,  1864 0    7    6 

12    6 

"Sewor,  1864  17    1 

nConsoUdated,  dx  months,  1864 9    9    7 

120  16    2 

•«Piop«rty*tax,  «dpAaoat»<!imrqnartefB,  Lady  Dtj,  1864  1  16    0 

"Baymond,  aooouit    .  •        p 0  10    6 

*<  Carpenter's  aoeomit 080 

•'To  basineas  aocoont 880 

'•  To  oommismon,  and  stamps 18    1    9" 

The  cause  was  tried  before  Jerris,  C.  J.,  at  the  sittings  after  Hilary 
Term,  1856,  and  a  verdict  found  for  the  plaintiff  for  the  damages  in  the 
declaration,  subject  to  the  following  case : — 

The  plaintiff  is  a  warehouse-keeper  carrying  on  business  in  Lower 
Thames  Street,  London.  The  defendants  are  executors  of  John  Thack- 
^ay,  late  of  Lewisham,  deceased. 

On  the  11th  of  January,  1811,  one  William  Lingham  was  possessed 
under  two  leases  dated  respectively  the  15th  of  August,  1794,  and  9th 
of  JaAuary,  1795,  for  two  certain  terms  of  years,  both  of  which  expired 
at  Midsummer,  1854,  of  certain  premises  in  the  city  of  London,  of  which 
certain  warehouses  called  Lingham's  Warehouses,  formed  part ;  and  by 
indenture  of  that  date,  in  consideration  of  the  sum  of  20002.,  he  granted 
to  the  said  John  Thackeray  an  annuity  of  2222.  4t.  5d.  for  the  lives  of 
the  said  John  Thackeray,  of  one  Elizabeth  *Yamold,  and  of  one 
Samuel  Thackeray,  and  for  the  lives  and  life  of  the  survivors  and 
survivor  of  them,  payable  quarterly,  and  without  any  deduction  on  account 
of  any  present  or  future  taxes,  charges,  or  impositions  whatsoever  except 
property-tax  or  income-tax :  and,  for  securing  the  same,  he  demised  to 
the  said  John  Thackeray  the  said  premises,  including  Lingham's  Ware« 
houses,  for  the  term  of  forty-three  years  from  the  10th  of  January,  1811, 
if  the  said  John  Thackeray,  Elizabeth  Yarnold,  and  Samuel  Thackeray, 
or  the  survivors  or  survivor  of  them,  should  so  long  live. 

By  another  indenture,  of  the  11th  of  January,  1811,  the  said  William 
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LingliaiD,  in  consideration  of  another  sum  of  20001.^  granted  to  one 
Balph  Ellis  another  similar  annuity  of  2222.  4b.  5d.  daring  the  lives  of 
the  said  Ralph  Ellis,  and  his  sons  Henry  Ellis  and  Ralph  Ellis,  and  the 
soryivors  and  surrivor  of  them :  and,  for  securing  the  same,  he  demised 
to  the  said  Ralph  Ellis  the  same  premises,  including  Lingham's  Ware- 
houses, for  the  term  of  forty-three  years  from  the  said  10th  of  January, 
1811,  if  the  said  Ralph  Ellis,  and  Us  sons  Henry  Ellis  and  Ralph  Ellis, 
or  the  survivors  or  survivor  of  them,  should  so  long  live. 

By  indenture  of  assignment,  bearing  date  the  14th  of  March,  1817, 
the  said  William  Lingham  assigned  the  said  premises  for  the  whole 
residue  of  his  term  and  interest  therein,  subject  to  the  said  annuities 
and  terms  of  years  for  securing  the  same,  to  John  Kew  and  William 
Kew,  as  a  security  for  a  certain  debt  of  21682.  6t.  Sd.  then  due  frooi 
the  said  William  Lingham  to  the  said  Messrs.  Kew,  and  interest ;  and 
also  to  secure  such  further  sum  and  interest,  not  exceeding  48172.  lOt. 
6(2.  (being  the  amount  which  the  said  John  KeW  and  William  Kew  were 
liable  to  pay  to  the  Bank  of  England  on  account  of  the  said  William 
^^07-1  Lingham),  as  the  said  John  *Kew  and  William  Kew  might  pay 
-'  to  the  Bank  of  England  for^the  said  William  Lingham. 

By  an  agreement  in  writing  bearing  date  the  10th  of  May,  1824, 
made  between  the  said  John  Kew  and  William  Kew  of  the  one  part, 
and  Thomas  Lingham,  a  son  of  the  said  William  Lingham,  of  the  other 
part, — ^reciting  that  there  remained  due  to  the  said  John  Kew  and 
William  Kew,  upon  or  by  virtue  of  their  said  assignment,  by  the  said 
William  Lingham,  the  sum  of  67052.  8t.  Sd.,  principal  money,  with  the 
sum  of  13882.  9t.  6<2.  for  interest  on  the  same,  and  that  the  said  Thomas 
Lingham  had  agreed  with  the  said  John  Kew  and  William  Kew  for  the 
purchase  of  the  said  debt  of  57052.  St.  8(2.  and  all  interest  then  due  and 
thereafter  to  become  due  thereon,  at  the  price  of  11502. ;  and  reeiting 
that  he  had  paid  the  sum  of  5502.  in  part  of  the  said  purchase-money, — 
the  said  John  Kew  and  William  Kew  severally  agreed  with  the  said 
Thomas  Lingham,  that,  on  payment  of  the  further  sum  of  6002.,  they 
would,  at  the  costs  of  the  said  Thomas  Lingham,  and  by  such  assur- 
ances as  he  or  his  counsel  should  require,  assign  to  him,  his  ezeimtors, 
administrators,  or  assigns,  the  said  debt  of  57052.  8s.  8d.  and  all 
interest  due  and  to  become  d^e  in  respect  thereof,  and  also  the  said 
indenture  of  the  14th  of  March,  1817,  and  all  benefit  and  advantage 
thereof,  and  of  the  trusts  therein  contained:  and  the  said  Thomas 
Lingham  agreed  on  or  before  the  1st  of  July  then  next  to  pay  the  said 
sum  of  6002.  upon  having  such  assignment  executed  as  thereinbefore 
agreed. 

Messrs.  Kew,  by  deed  bearing  date  the  25th  of  May,  1824,  assigned 
all  their  personal  estate  to  George  Augustus  Lingham,  Charles  Dixon, 
and  John  Abbott,  for  the  benefit  of  their  creditors.  They  had  pre- 
viously deposited  the  assignment  of  Mr.  William  Lingham's  leases  with 
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Heflsn.  Dixon  &  Morgan,  as  a  security  for  a  considerable  debt  owing 
to  them. 

"^William  Lingham  died  in  1825,  having  made  his  will,  and  r^^^A 
thereof  appointed  his  sons,  the  said  Thomas   Lingham  and  ^ 
George  Augastns  Lingham,  and  his  daughter,  Sarah  Crowley,  execu- 
tors and  executrix.    Mrs.  Crowley  renounced  probate ;  and  the  two 
sons  duly  proved  the  will  on  the  14th  of  November,  1825. 

On  the  8d  of  December,  1825,  Thomas  Lingham  became  bankrupt; 
and  William  Simpson  was  appointed  sole  assignee  of  his  estate  and 
effects,  under  a  commission  of  bankruptcy  issued  against  him;  and  the 
usual  assignment  was  made  to  the  said  William  Simpson. 

Shortly  after  the  death  of  William  Lingham,  and  before  his  will  was 
proved,  die  ground-rents  due  from  William  Lingham  in  respect  of  the 
premises  comprised  in  the  annuity-deeds  being  greatly  in  arrear,  an 
arrangement  was  come  to  for  discharging  the  same,  and  for  other 
matters,  by  an  agreement  bearing  date  the  25th  of  October,  1825, 
between  the  said  John  Thackeray  and  Ralph  Ellis,  and  the  said 
Thomas  Lingham,  George  Augustds  Lingham,  and  one  Richard  Ellis, 
of  which  the  following  is  a  copy: — 

<<  In  consideration  of  each  of  the  undersigned  John  Thackeray  and 
Ralph  Ellis  haying,  at  the  instance  and  request  of  us  the  undersigned 
Thomas  Lingham,  Greorge  Augustus  Lingham,  and  Richard  Ellis,  and 
each  and  every  of  us,  agreed  to  advance  and  pay  to  Mr.  R.  Haines 
as  the  agent  of  the  ground-landlords  of  the  premises  on  lease  to  the 
late  Mr.  William  Lingham,  half  (making  together  the  full  amount)  of 
the  ground-rents  due  at  Michaelmas  last,  and  of  one  year's  insurance 
to  that  time,^-each  moiety  amounting  to  the  sum  of  8422.;  and  in 
order  to  induce  each  of  them  the  said  John  Thackeray  and  Ralph 
Ellis  so  to  do,  we,  the  said  Thomas  Lingham,  George  Augustus  Ling- 
ham, and  Richard  Ellis,  do  hereby  jointly  and  severally  engage 
and  undertake  with  each  of  them  the  said  John  Thackeray  and 
^Ralph  Ellis,  that  the  will  of  the  said  William  Lmgham  shall  be  r^c-ioQ 
proved  in  the  Prerogative  Court  of  Canterbury  within  fourteen  '- 
days  from  this  time ;  and  that  one  moiety  of  the  money  now  due  to  the 
estate  of  the  said  William  Lingham  from  the  commissioners  of  His 
Majesty's  Customs  for  rent  of  part  of  the  said  premises,  and  also 
one  moiety  of  all  other  rents  now  due  and  hereafter  to  become  due  in 
respect  of  the  said  premises,  shall  in  the  first  instance  be  applied  in 
payment  to  each  of  them  the  said  John  Thackeray  and  Ralph  Ellis  of 
his  said  sum  of  8421.,  with  interest  thereon,  at  the  rate  of  5L  per 
centum  per  annum,  from  the  date  of  the  advancement  thereof  by  each 
respectively  of  them  the  said  John  Thackeray  and  Ralph  Ellis ;  and 
that  the  said  leasehold  premises  shall  be  chargeable  with  the  same 
sums  and  interest ;  and  also  that  both  moieties  of  the  residue  of  the 
same  rents  and  profits  shall  in  the  next  place,  and  after  payment  of  the 
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ground-rents  and  taxes  payable  thereout,  be  applied  in  manner  follow- 
ing, that  is  to  say,  one  moiety  in  payment  and  discharge  of  the^  present 
arrears  of  the  annuity  granted  to  each  of  them  the  said  John  Thackeray 
and  Ralph  Ellis  by  the  said  William  Lingham,  and  charged  upon  the 
same  premises,  and  all  the  future  and  growing  payments  of  the  same 
annuity ;  and  that  possession  of  such  parts  of  the  said  leasehold  premises 
as  are  in  hand  shall  this  day  be  delivered  to  the  said  John  Thackeray,  as 
having  the  prior  legal  title  to  the  possession  or  receipt  of  the  rents  of 
the  premises ;  but  all  the  rents  and  profits  applicable  to  the  payment  of 
the  said  annuities  or  either  of  them  shall  be  applied  in  payment  and 
discharge  of  both  of  the  said  annuities  pari  passu,  that  is  to  say,  by  an 
equal  pound-rate :  And  this  undertaking  shall  be  a  sufficient  authority 
and  consent  and  direction  to  and  for  the  tenants  of  such  parts  of  the 
said  leasehold  estates  as  are  in  the  possession  of  tenants,  for  paying 
n.^QQ'i  their  arrears  and  future  and  ^growing  payments  of  their  rents 
-^  to  the  said  John  Thackeray,  to  be  by  him  applied  for  the  purposes 
aforesaid :  And  also  that  the  costs  and  charges  of  the  said  John  Thackeray 
and  Ralph  Ellis  of  and  occasioned  by  the  negotiation  and  attendances 
upon,  and  correspondence  with,  Mr.  Broughton,  Messrs.  Ellis  k  Co.,  and 
Messrs.  Sherwood  k  Son,  which  have  led  to  this  arrangement,  and  also 
the  costs  of  this  undertaking,  and  consequential  thereon  (not  exceeding  in 
the  whole  the  sum  of  6002.),  shall  be  paid  and  discharged  out  of  the  rents 
and  profits  of  the  said  leasehold  estates,  and  shall  be  a  charge  on  the 
said  leasehold  estates  and  the  rents  and  profits  thereof;  and  that,  for 
the  purpose  of  securing  the  said  several  sums  of  842Z.  and  8422., 
and  the  said  costs  and  charges,  an  underlease  or  underleases,  and  not 
an  assignment  by  way  of  mortgage,  and  at  a  peppercorn-rent,  shall,  at 
our  costs  and  charges,  be  executed  to  the  said  John  Thackeray  and 
Ralph  Ellis  respectively,  or  to  a  trustee  for  them  and  him  respectively ; 
but  that  the  sum  to  be  secured  to  each  of  them  the  said  John  Thackeray 
and  Ralph  Ellis  for  the  said  sum  of  8422.  and  his  share  of  such  costs  and 
charges,  shall  not  exceed  in  the  whole  the  sum  of  9422." 

In  pursuance  of  the  said  agreement  of  the  25th  of  October,  1825,  the 
said  John  Thackeray,  on  or  about  the  date  thereof,  paid  one  of  the  said 
sums  or  moieties  of  8422.,  and  also  the  sum  of  682.  8t.  T^d.,  being  a 
moiety  of  the  costs  and  charges  mentioned  in  the  said  agreement. 

By  another  memorandum,  made  on  the  said  25th  of  October,  1825, 
the  said  Oeorge  Augustus  Lingham  and  Thomas  Lingham  authorised, 
empowered,  and  requested  the  said  John  Thackeray  and  Ralph  Ellis  to 
pay  to  the  rector  of  the  parish  in  which  the  said  premises  included  in 
the  said  annuity  securities  were  situate,  certain  arrears  of  tithe  due  in 
respect  of  and  chargeable  upon  the  said  premises,  and  agreed  that  they 
«imi  ™^S^^  retain  what  they  '^'should  so  pay  out  of  any  moneys  which 
J  might  come  to  their  or  either  of  their  hands  under  their  several 
securities,  from  the  said  late  William  Lingham,  or  under  the  first- 
agreement  of  the  25th  of  October,  1825. 
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The  said  John  Thackeray,  in  pursuance  of  this  request  and  agreement, 
paid  to  the  said  rector  sums  amounting  to  90Z.  2«.  8(2.,  being  a  :noietj  of 
the  said  arrears  of  tithe. 

The  said  Ralph  Ellis,  in  pursuance  of  the  said  agreement  of  the  25th 
of  October,  1825,  and  memorandum  of  the  said  date,  made  similar 
payments  of  other  sums  or  moieties  of  3422.,  631.  St.  l\d.j  and  902.  2». 
8<i.,  at  the  same  times  and  on  the  same  accounts  as  the  payments  so 
made  by  the  said  John  Thackeray. 

By  an  indenture  under  seal,  bearing  date  the  11th  of  October,  1826, 
made  between  the  said  George  Augustus  Lingham  and  Thomas  Lingham, 
therein  described  as  executors  of  William  Lingham,  of  the  first  part. 
Stover  Smith,  sole  assignee  of  the  estate  and  effects  of  the  said  George 
Augustus  Lingham,  under  a  commission  of  bankruptcy  against  him,  of 
the  second  part,  William  Simpson,  sole  assignee  of  the  estate  and  effects 
of  the  said  Thomas  Lingham  under  the  said  conmiission  of  bankruptcy 
against  him,  of  the  third  part,  the  said  John  Thackeray  and  Ralph  Ellis 
of  the  fourth  part,  and  Joseph  Barber  (the  plaintiff)  of  the  fifth  part, — 
reciting,  amongst  other  things,  that,  in  pursuance  of  the  said  agreement 
of  the  25th  of  October,  1825,  the  said  John  Thackeray  and  Ralph  Ellis 
had  severally  paid  the  said  sums  of  342Z.  each,  and  that  the  said  John 
Thackeray  had  been  duly  let  into,  and  had  ever  since  continued  in,  the 
possession  of  such  parts  of  the  said  leasehold  premises  as  were  in  hand, 
and  into  the  receipt  of  the  rents  and  profits  of  such  parts  of  the  said 
premises  as  were  tenanted, — the  above-named  plaintiff  became  tenant  to 
,  John  Thackeray  of  a  portion  of  the  premises  comprised  in  the  annuity- 
deeds  until  the  25th  of  March,  1827,  and  thenceforth  as  yearly  r^t-toQ 
"Henant,  but  so  as  not  to  exceed  twenty-one  years  from  the  date  *- 
of  the  deed,  and  to  be  determinable  by  a  half-year's  notice  by  the  said 
John  Thackeray  or  the  said  plaintiff,  as  therein  mentioned,  at  a  yearly  rent 
of  4091. :  And  by  the  said  indenture  it  was  agreed  and  declared  between 
the  said  Thomas  Lingham,  George  Augustus  Lingham,  John  Thackeray, 
and  Ralph  Ellis,  that  the  said  yearly  rent  of  4092.  reserved  to  the  said 
John  Thackeray  as  aforesaid  should  be  paid,  applied,  and  disposed  of, 
in  the  first  place  in  payment  of  the  ground-rents,  and  all  taxes,  rates, 
tithes,  and  assessments  which  shoidd  from  time  to  time  become  due  in 
respect  of  the  premises  thereby  demised,  during  the  term  thereby 
granted ;  in  the  second  place,  in  payment  of  150Z.,  and  no  more,  being 
a  sum  which  the  said  John  Thackeray  and  Ralph  Ellis  had  agreed  might 
be  paid  out  of  the  rents  and  profits  of  the  said  premises  towards  putting 
the  same  in  repair,  and  to  be  applied  for  that  purpose  and  no  other ; 
and  lastly,  in  such  payments,  and  for  such  purposes,  as  according  to  the 
true  intent  and  meaning  of  the  said  agreement  bearing  date  the  25th 
day  of  October,  1826,  were  agreed  to  be  paid.  [A  copy  of  this  deed 
accompanied  the  case.] 

By  indenture  of  the  19th  of  June,  1827,  made  between  Messrt.  Eew 
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of  the  first  part,  Messrs.  Dixon  k  Morgan  of  the  second  part,  Greorge 
Augustus  Lingham,  Charles  Dixon,  and  John  Abbott,  assignees  of 
Messrs.  Kew,  of  the  third  part,  William  Simpson,  assignee  of  Thomas 
Lingham,  of  the  fourth  part,  Thomas  Lingham  of  the  fifth  part,  and 
Joseph  Barber,  the  plaintiff,  of  the  sixth  part  (but  which  was  not 
executed  by  the  said  George  Augustus  Lingham), — reciting  the  said 
agreement  of  the  10th  of  May,  1824,  between  the  said  John  Kew  and 
William  Kew  of  the  one  part,  and  the  said  Thomas  Lingham  of  the 
other  part ;  and  reciting  the  bankruptcy  of  the  said  Thomas  Lingham, 
and  the  appointment  of  the  said  William  Simpson  as  assignee  as  afore- 

♦1  fi^l  ^^^  *  ^^^  ^^^  ^^^  ^plaintiff  had  contracted  with  the  said  Messrs. 
^  Dixon  &;  Morgan,  and  with  the  said  William  Simpson,  for  the 
purchase  of  their  several  and  respective  rights  and  interests  as  therein- 
before recited,  of  and  in  the  said  debt  secured  by  the  said  deed  of 
mortgage  of  the  14th  of  March,  1817,  which  then  amounted  to  the  sum 
of  56922. 19t.  11(2.,  and  of  all  interest  due  and  to  become  due  in  respect 
thereof,  and  of  the  said  securities  for  securing  the  same,  at  or  for  the 
price  of  5002., — ^it  was  witnessed  that  the  said  premises  comprised  in  the 
said  annuity  deeds  were  (in  consideration  of  5002.  paid  by  the  pliuntiff, 
viz.  one  moiety  thereof  to  Morgan  k  Dixon,  and  the  other  moiety  to 
William  Simpson)  assured  in  manner  therein  expressed,  by  the  parties 
of  the  first,  second,  third,  fourth,  and  fifth  parts,  to  the  plaintiff  for  the 
residue  of  the  said  leases  granted  to  the  said  William  Lingham,  subject 
to  the  annuities  to  Messrs.  Thackeray  and  EUis,  and  to  the  said  under- 
leases for  securing  the  same, — ^upon  trust  for  securing  to  the  plaintiff 
the  principal  money  secured  by  the  indenture  of  the  14th  of  March, 
1817,  and  interest.  [A  copy  of  this  deed  also  accompanied  the  case.] 
By  an  indenture  made  and  dated  on  the  25th  of  April,  1889,  between 
the  said  George  Augustus  Lingham  and  Thomas  Lingham,  described  as 
executors  of  William  Lingham,  of  the  first  part,  Thomas  Tumbull  of 
the  second  part,  and  the  plaintiff  of  the  third  part, — and  which  recited 
and  recognised,  amongst  other  things,  the  said  agreement  of  the  10th 
of  May,  1824,  and  the  said  payment  by  the  said  Thomas  Lingham  of 
the  said  sum  of  550Z.  in  part  payment  for  the  purchase  of  the  said  debt 
of  57052.  St.  8(2.  and  interest,  and  the  indenture  of  the  19th  of  June, 
1827, — certain  premises,  being  other  than  those  included  in  the  said 
annuity  securities,  were  conveyed  to  the  plaintiff,  as  therein,  mentioned, 
in  consideration  of  the  sum  of  9602.,  part  of  the  mortgage  debt  secured 

'^1841  ^^  ^^^  ^^^  ^^^^  ^^  ^^^  ^  ^^  March,  1817,  and  '^'claimed  by 
-*  the  plaintiff  to  be  due  from  the  said  executors  of  the  said  William 
Lingham  to  him  the  plaintiff  under  and  by  virtue  of  the  said  last-men- 
tioned deed,  and  of  the  said  agreement  of  the  10th  of  May,  1824,  and 
deeds  of  the  25th  of  May,  1824,  and  the  19th  of  June,  1827.  And  the 
said  indenture  contained  a  proviso  that  nothing  therein  contained  should 
be  construed,  deemed,  or  taken  in  any  manner  to  prejudice  or  other- 
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wise  to  affect  the  right  of  the  plaintiff,  his  executors,  administratorB,  or 
assigns,  to  the  interest  then  due  and  owing  on  the  said  mortgage  debt 
or  sum  of  57052.  8«.  8d.,  or  to  the  sun  of  47452.  8t.  8<2.  (being  the 
balance  of  the  said  mortgage  debt,  after  deducting  thereout  the  said 
purchase-money  or  sum  of  9602.),  or  to  the  interest  thenceforth  to  be- 
come due  for  the  same,  or  to  his  or  their  rights  or  remedies  against  the 
said  premises  comprised  in  the  said  indentures  of  lease  of  the  15th  of 
August,  1794,  and  9th  of  January,  1795,  or  either  of  them,  for  the 
recovery  thereof. 

The  plaintiff  continued  tenant  to  John  Thackeray  under  the  deed  of 
the  11th  of  October,  1826,  until  some  time  in  the  year  1830,  when  his 
tenancy  under  that  lease  was  put  an  end  to,  on  his  becoming  tenant  of 
the  premises  included  in  that  lease,  together  with  other  portion  of  the 
premises  comprised  in  the  annuity-deeds,  and  called  Lingham's  Ware- 
houses, at  the  rent  of  5502. 

There  was  no  written  agreement  for  this  new  tenancy,  nor  does  it 
appear  who  was  or  were  the  demising  party  or  parties,  or  what  were 
the  terms  of  it,  except  as  may  be  inferred  from  the  facts  herein  stated, 
or  by  the  payments  of  rent  hereinafter  mentioned.  * 

This  rent  was  regularly  paid  by  the  plaintiff  until  Lady-Day,  1854, 
to  an  auctioneer  and  agent  of  the  name  of  William  Ellis,  who  received 
it  as  agent,  during  Mr.  Thackeray's  life,,  for  him  and  Mr.  Ralph  Ellis, 
or  his  representative,  in  equal  moieties ;  and  the  form  of  the  receipts 
given  by  him  was  as  follows : — 

*i^  Received  of  Joseph  Barber,  Esq.,  the  sum  of  2752.,  two 
quarters'  rent  due  at  ,  for  Lingbam's  Warehouses,  Lower 

Thames  Street. 

«(  William  Ellis,  agent  for 

«  Messrs.  Thackeray  and  Ellis." 

John  Thackeray  was  the  last  of  the  cestuis-que-vie  mentioned  in  his 
annuity-deed,  and  died  in  May,  1851.  The  defendants  were  his  exe- 
cutors ;  and,  from  the  time  of  his  death,  that  is,  for  six  half-years,  Mr. 
William  Ellis  regularly  applied  for  and  received  the  rent  of  5502. 
(amounting  to  16502.)  as  agent  for  them  and  for  the  representative  of 
Mr.  Ralph  Ellis,  and  aeeaunted  for  it  to  them  in  equal  moieties. 

By  reason  of  the  payments  and  deductions  mentioned  in  the  particu- 
lars of  set-off,  neither  the  said  John  Thackeray  and  Ralph  Ellis,  nor 
the  representatives  of  either  of  them,  had  ever  on  any  occasion  actually 
received  a  moiety  of  the  entire  amount  of  rent  paid  by  the  plaintiff. 

The  amount  actually  paid  over  by  William  Ellis  in  respect  of  the  said 
six  half-years  mentioned  in  the  plaintiff's  particulars,  is,  the  sum  of 
6062. 16t.  9^c2.,  and  no  more,  being  the  balance  of  all  the  rents  paid  by 
the  plaintiff  and  by  tenants  of  other  parts  of  the  premises  included  in 
the  said  annuity  securities.    This  sum  of  6062.  16t.  9^.  was  paid  by 
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William  Ellis  to  the  defendftnts,  and  to  the  representatire  of  Mr.  Ralph 
Ellis,  in  equal  moieties. 

The  commission  charged  by  William  Ellis  upon  the  rents  received 
daring  the  said  six  half-years  amounts  to  the  sum  of  1082. 10s.  9<2. 

The  portion  of  the  said  sum  of  6062.  16t.  Q^d.  so  paid  over  bj  the 
said  William  Ellis,  which  the  defendants  allege  is  attributable  to  or 
deriyed  from  the  rent  paid  by  the  plaintiff,  is,  the  sum  of  5842.  16«.  7i., 
and  no  more,  having  regard  to  the  proportion  of  the  charges  and  out^ 
goings  which  is  attributable  to  the  portion  of  the  premises  held  by  the 
*1  ^fil  P^^^^*  '^^  ^^^  statement  of  ^amount  is  not  admitted  by  the 
^  plaintiff,  but  is  inserted  as  ezplinatory  of  the  case, — ^being  the 
supposed  amount  or  thereabouts. 

The  last  survivor  of  the  cestnis-que-vie  in  Ellis's  annuity-deed  died 
in  1847. 

The  plaintiff  was  not  aware  until  after  the  last  payment  of  rent,  in 
1854,  that  all  the  cestuis-que-vie  in  the  annuity-deeds  were  dead.  Upon 
this  being  discovered,  the  attorneys  for  the  plaintiff  made  a  written  de- 
mand on  the  defendants  to  refund  the  rents  of  the  premises  in  Lower 
Thames  Street,  which  the  plaintiff  alleged  that  the  defendants  had 
improperly  received  since  their  testator's  death ;  and,  such  demand  not 
being  complied  with,  this  action  was  commenced. 

At  the  date  of  the  agreement  of  the  25th  of  October,  1825,  there 
was  an  arrear  of  1662. 18t.  4td.  on  account  of  the  annuity  granted  to  the 
said  John  Thackeray,  and  an  arrear  of  the  same  amount  on  account  of 
the  annuity  granted  to  the  said  Ralph  Ellis. 

From  the  date  of  the  said  agreement,  until  the  deaths  of  the  sud 
Ralph  Ellis  and  of  the  said  John  Thackeray  respectively,  the  arrears 
of  the  said  annuities  respectively  continually  increased. 

At  the  time  of  the  death  of  the  said  John  T]^keray,  the  arrears  of 
his  said  annuity, — ^irrespective  of  the  sums  of  8422.,  682.  8t.  7^.,  and 
902.  2«.  8c2.  paid  by  him  as  aforesaid,  and  which  three  sums  the  defend- 
ants allege  remained  unpaid,  but  which  the  plaintiff  alleges  were  satis- 
fied out  of  the  moiety  of  the  rents  of  the  property,  in  pursuance  of  the 
terms  of  the  said  agreement  of  the  25th  of  October,  1825, — ^amounted 
to  a  sum  much  larger  than  the  said  sum  of  16502.  paid  by  the  plaintiff 
in  respect  of  the  said  six  half-years  mentioned  in  the  particulars  of 
demand. 

In  like  manner,  at  the  time  of  the  death  of  the  said  John  Thackeray, 
a  considerable  sum  (much  exceeding  a  moiety  of  the  said  sum  of  16502.) 

^^1871  ^^^  ^^^  ^  ^^  ^representative  of  the  said  Ralph  Ellis,  for  arrears 
-^  of  his  said  annuity,  irrespective  of  the  said  sums  of  8422.,  682. 
St.  7ld.j  and  902.  2*.  8d.  paid  by  the  said  Ralph  Ellis  as  aforesaid,  and 
which  the  defendants  allege  remained  unpaid,  but  which  the  plaintUT 
alleges  were  satisfied  out  of  the  moiety  of  the  rents  of  the  property,  in 
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pursuance  of  the  terms  of  the  said  agreement  of  the  26th  of  October, 
1825. 

The  sums  paid  to  the  said  John  Thackeray  and  Ralph  Ellis  and  his 
representatiye,  under  their  securities,  during  the  period,  amounted  to 
4942/.  18«.,  and  were  paid  to  them  in  equal  moieties* 

Mr.  William  Erllis,  the  auctioneer,  received  the  rents  of  the  other 
premises  comprised  in  the  annuity-deeds  for  the  defendants  and  Mr« 
James  Walter  EUey  Ellis,  the  representative  of  Mr.  Ralph  Ellis;  and 
on  their  behalf  he  paid,  on  account  of  the  premises  comprised  in  the  said 
deeds,  including  those  occupied  by  the  plaintiff^  and  for  which  he  paid 
rent  as  aforesaid,  the  ground-rent,  rates,  taxes,  tithes,  and  other  charges 
and  out-goings,  including  some  repairs  which  are  specified  in  the  par- 
ticulars of  set-off,  and  which  the  defendants  claim  the  right  to  set  ofT  or 
deduct. 

The  ground-rents  mentioned  in  the  particulars  are  those  reserved  by 
the  said  original  leases  of  1794  and  1796.  The  taxes  and  rates  there 
mentioned  were  paid  on  behalf  of  the  defendants  and  the  said  James 
Walter  Elley  Ellis,  as  the  premises  were  let  tax  and  rate  free:  and  the 
premises  in  respect  of  which  the  said  ground-rent  taxes  and  rates  were 
paid,  were  liable  to  and  charged  with  the  same :  and  the  other  moneys, 
for  insurance  and  repairs  and  otherwise  there  mentioned,  with  the  ex- 
ception of  the  commission,  were  paid  for  the  necessary  protection  and 
maintaining  of  the  premises. 

The  defendants  allege,  but  the  plaintiff  does  not  admit,  that  the  por- 
tion of  the  items  comprised  in  the  said  particulars  of  set-c^,  which  arises 
in  respect  of  the  ^premises  occupied  by  the  plaintiff,  is,  the  sum  ^^^  q^ 
of  1115Z.  8«.  6d.  L  ^.^^ 

The  court  was  to  be  at  liberty  to  draw  any  inferences  of  fact  from  the 
above  statement.  Either  party  was  to  be  at  liberty  to  refer  to  the  doc- 
uments accompanying  the  case. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is 
entitled  to  recover  back  from  the  defendants  the  amount  of  rent  paid  by 
him  to  the  said  Mr.  William  Ellis,  as  the  agent  of  the  defendants  and 
Mr.  James  Walter  Elley  Ellis,  since  the  death  of  the  last  of  the  cestuis- 
que-vie,  viz.  the  sum  of  16502.,  or  any  portion  thereof. 

If  the  court  is  of  opinion  that  the  plaintiff  is  entitled  to  recover  in 
this  action,  then  the  verdict  is  to  be  entered  for  such  sum  as  the  court 
shall  direct;  and,  if  the  court  directs  that  all  or  any  of  the  payments 
made  by  Mr.  William  Ellis,  so  far  as  they  are  applicable  to  the  premises 
for  which  the  plaintiff  has  paid  the  rent,  are  to  be  deducted,  tiien  that 
proportion  can  be  ascertamed  by  the  referee  already  appointed. 

If  the  court  thinks  the  action  not  maintainable,  the  verdict  now  en* 
tered  is  to  be  set  aside,  and  a  verdict  entered  for  the  defendants,  with 
costs. 

H.  6.«  TOL.  I. 
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Cha$by  (with  whom  was  Hugh  JSitty  Q.  C),  for  the  plaintiff.(a)-«The 
^^  QQ^  first  half-year's  rent  which  was  paid  after  *the  death  of  the  last  of 
-^  the  ceetais-que-vie,  having  been  paid  to  the  agents  of  the  defend- 
ants and  J.  W.  E.  Ellis  nnder  a  mistake  of  facts, — ^in  ignorance  of  their 
right  to  receive  the  rent  having  terminated, — the  plaintiff  is  clearlj  en- 
tided  to  recover  it  back.     He  was  guilty  of  no  laches.    The  demand  of 
the  rent,  the  person  demanding  it  coming  armed  with  power  to  diatraia 
if  it  is  not  paid,  amounting  to  an  assertion  on  the  part  of  the  agent  that 
the  state  of  things  upon  which  the  right  to  demand  it  was  founded  con- 
tinued to  exist,  it  cannot  be  said  that  the  pUdntiff  was  guilty  of  laches 
in  making  the  payments,  or  that  he  was  bound  to  make  any  previous  in- 
quiry: Hasser  v.  Wallis,  1  Salk.  28.    Indeed,  it  might  almost  be  said 
that  the  money  was  obtained  by  means  of  a  statement  which  was  untme: 
Polhill  V.  Winter,  8  B.  4;  Ad.  114  (E.  C.  L.  R.  vol.  28),  Crockford  ». 
Winter,  1  Gampb.  124.  [Cbowdbr,  J. — The  case  does  not  state  that  the 
agent  made  any  false  representation.]    But  he  regularly  demanded  the 
rent ;  and  that  amounts  to  an  assertion  that  he  had  a  right  to  claim  it, 
and  at  all  events  gets  rid  of  the  objection  that  the  payments  were  volnn* 
tary.    Nor  can  it  be  objected  here  that  the  action  for  money  had  and 
received  will  not  lie  for  the  purpose  of  trying  the  title  to  land.    In 
Chitty  on  Contracts,  4th  edit,  (by  Russell),  p.  528,  it  is  said :  '<  The  title 
to  land  or  to  an  incorporeal  hereditament  cannot  be  tried  in  this  action: 
and,  accordingly,  where  rents  are  received  under  an  adverse  holding  or 
possession,  or  by  a  person  claiming  title  to  land,  but  having  no  title,  an 
action  for  money  had  and  received  is  not  the  proper  remedy  against  the 
party  thus  wrongfully  obtaining  such  rents :  Linden  v.  Hooper,  Cowp. 
^^1401  ^^^'  G^^^^^S^^™  V-  *Laurentz,  1  Bac.  Abr.  260;  Clarance  v. 
-^  Manhall,  2  C.  &  M.  495,  502.t    But  where  a  tenant  having  paid 
rent  to  A.,  was  ejected  at  the  suit  of  a  third  person,  who  afterwards  re- 
covered mesne  profits  from  him  for  the  period  in  respect  of  which  be  had 
paid  rent  to  A.,  it  was  held  that  the  tenant  might  recover  back  snch 
rent  from  A.  in  an  action  for  money  had  and  received,  he  not  having  set 
up  any  title  to  the  premises  at  the  trial:"  Newsome  v.  Graham,  10 B. 
&  C.  234  ( E.  0.  L.  R.  vol.  21),  5  M.  &  R.  64.     Then,  it  will  be  said 
that  this  is  an  equitable  action ;  and  it  will  be  attempted  to  be  shown, 
with  reference  to  the  agreement  of  the  25th  October,  1825,  set  out  in 
the  case,  that  the  defendants  had  certain  equitable  rights  to  the  rents 
beyond  the  term  granted  by  the  annuity-deeds,  which  afibrd  an  answer 
to  this  action.    But,  assuming  that  the  plaintiff  is  to  be  taken  to  hare 

(a)  Tbe  poloti  marked  for  argnmeot  oo  tba  park  of  :ha  plaintlir  ware  aa  folloiri:— 

"1.  That  ha  to  aoHllad  to  reeorer  baek  the  oioDejr  (ISSOt)  paid  for  rent  to  tha  tenant  potf 
SiBtre  \ia  after  the  death  of  the  ocetai-qoe-Tie  (in  Maj,  1851),  each  money  being  monej  paid  nudtf 
»  mistake  of  faete.  If  the  ooart  {•  of  opinion,  under  the  etrenmeUBoae,  that  there  wee  not  a  jont 
veoeip*  of  tha  wbak,  and  thai  the  daCindaote  oalj  taeeivad  a  moietj^  thea  the  elaim  viU  ke 
rednoed  to  one>half. 

«!  Tbat  there  ii  no  eqaitable  UUe  nnder  the  deede  of  18S5  and  182e  whieh  to  now  afutokto. 

**>.  If  there  bf  aaj  equitable  title  to  the  property,  that  the  defendaat.oaanot  aet  it  upai  •> 
aaswar  I?  ul  aetion  lor  money  appUed  for  and  obtained  in  the  manner  itated." 
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had  notice  of  that  agreement^  the  clear  inference  from  all  the  subsequent 
tranaactiona  set  out  in  the  case,  is,  that  that  claim  must  have  been  long 
since  satisfied.     The  plaintiff  is  clearly  entitled  to  recover  back  all  the 
money  paid,  without  deduction  on  account  of  ground-rent  or  otherwise. 
Aipland  (with  whom  was  ByUsj  Serjt.),  for  the  defendants,  (a) — There 
Ib  nothing  upon  the  face  of  the  case  *to  show  that  the  defendant  ri^i^l 
when  they  received  the  rent  in  question,  knew  that  their  title  to  ^ 
receive  it  was  determined :  there  was  no  misrepresentation,  no  conceal- 
ment, no  fraud,  either  legal  or  moral,  so  as  to  bring  the  case  within 
Crockford  v.  Winter,  Polhill  v.  Walter,  and  that  class  of  cases.     This 
is  not  the  proper  form  of  action,  the  title  to  land  being  in  question.     It 
has  repeatedly  been  held  that  the  title  to  land  cannot  be  tried  in  an 
action  for  money  had  and  received.    [Gresswell,  J. — The  legal  title 
was  not  in  dispute  here.     The  defendants  show  no  title  to  the  land 
which  would  justify  them  in  claiming  the  rent  in  question  from  the  ten- 
ant]   At  all  events,  the  plaintiff  has  been  guilty  of  such  laches  as  to 
dbentitle  him  to  maintain  this  action.     He  was  bound,  before  he  paid 
the  money,  to  avail  himself  of  all  the  means  of  knowledge  he  had,  to 
ascertain  who  were  the  persons  entitled  to  the  rent.     The  deed  of  the 
11th  of  October,  1826,  under  which  the  plaintiff  first  became  tenant  of 
the  premises,  recites  the  agreement  of  the  25th  of  October ,  1825, 
which  gave  Thackeray  and  Ellis  a  clear  ^equitable  charge  as  r:^i^o 
against  Thomas  Lingham  and  any  one  claiming  under  him.     The  ^ 
plaintiff  cannot,  therefore,  contend  that  he  had  not  notice  of  that 
agreement,  and  of  the  rights  of  Thackeray  and  Ellis  under  it.    And, 
if  a  man  has  notice,  when  he  purchases  an  interest  in  property,  of 
another's  title  or  right  to  a  charge  or  encumbrance  thereon,  he  takes  it 
snhject  to  that  title  or  encumbrance.     The  operation  of  that  agreement, 
was,  to  create  an  equitable  charge  on  the  premises  in  lease  to  William 

(•)  Tht  pirfiiti  narked  for  •rgament  on  the  ptrt  of  the  defendMnta  were  u  fonowi : — 

"The  defendaati  will  rely,  among  other  faets,  on  the  fact  of  the  plaintiff  olaimlng  title  under 
TbonM  Lingham  (a  party  to  the  eharging  agreement  of  October,  1825),  and  alio  on  the  fact  of 
thepliiatiff  being  binielf  a  party  to  the  indenture  of  the  11th  of  October,  1826,  by  which  h€ 
•exiled  a  term  in  the  premiiei,  and  which  indenture  recited  and  recogniaed  the  chaiging 
HTeemeat 

"That,  if  the  plaintiff  haa  any  right  of  action,  the  defendanta  are  at  all  CTcnta  entitled,  either 
^7  vty  of  dedaetlon  or  aet-ol^  to  the  benefit  of  the  paymenta  of  gronnd-rent»  tazea,  ratea,  and 
oit-goiop  boni  fide  made  by  the  defendanta,  mentioned  in  thia  case ;  aa  the  plaintiff  had  tb# 
WneSt  of  tboae  paymenta,  and  mnat  bare  made  the  aame  if  the  defendanta  had  not 

'*Tbat,  aa  the  anma  claimed  by  the  plaintiff  were  receiTcd  by  the  defendanta  flrom  time  tb 
liae^  bona  fide/ they  are  entitled  to  retain  the  whole,  CTcn  witbovt  leferenoe  to  the  atate  of  Iht 
Uda. 

"  That,  if  the  plaintiff  waa  not  bound  to  pay,  he  paid  from  time  to  time  by  hia  own  lachea,  and 
^Mifore  cannot  recorer.  Bat  the  defendanta  contend  that  aa  equitable  right  in  the  defendanti 
to  the  rrata  would  fumiah  an  anawer  to  the  action,  and  that  aueh  equitable  right  ia  abown. 

"Thai,  by  rirtnc  of  the  agreement  of  the  2&th  of  October,  1825,  and  the  paymenta  made  by 
fht  defendanta*  teatator  and  the  other  annuitant,  the  rente  and  profita  of  the  premieea,  until  the 
•ipiration  of  the  original  leaaea,  expiring  at  M idaummer,  1864,  were  charged  with  the  aum 
9*ii  tod  with  all  arreara  and  growing  and  ftitnre  paymenti  of  the  aanuitiea ;  that  thoae  p#y* 
MiU  lod  the  arreara  of  the  annuitiea,  are  atill  nnaatiafled ;  and  that  therefore  the  money  claimed 
*•■  leeciTed  to  the  defendanta'  own  om." 
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Lingham,  for  the  stuns  of  money  thereby  agreed  to  be  paid  by  Thackeraj 
and  Ellis  for  the  arrears  of  the  annuities  then  due,  and  all  the  future 
payments  thereof:  and  the  case  shows  that  the.  sums  paid  by  Thackeray 
and  Ellis  in  pursuance  of  the  agreement,  and  the  arrean  of  the  annuity 
remaining  unpaid,  far  exceed  the  amount  of  the  money  sought  to  be 
recovered  back  in  this  action.  In  the  notes  to  Le  Neve  v.  Le  Neve 
(Ambler,  486),  in  2  Tudor*s  Leading  cases,  82  et  seq.,  it  is  said:  ^'No 
equitable  doctrine  is  better  established  than  that  so  clearly  and  forcibly 
laid  down  by  Lord  Hardwicke  in  the  principal  case,  viz.  that  the  person 
who  purchases  an  estate,  although  for  valuable  consideration,  after 
notice  of  a  prior  equitable  right,  makes  himself  a  malfi  fide  purchaser, 
and  will  not  be  enabled,  by  getting  in  the  legal  estate,  to  defeat  such 
prior  equitable  interest,  but  will  be  held  a  trustee  for  the  benefit  of  the 
person  whose  right  he  sought  to  defeat.  ^^  If,"  says  his  Lordship,  *'  a 
person  does  not  stop  his  hand,  but  gets  the  legal  estate,  when  he  knew 
the  right  in  equity  was  in  another,  machinatur  ad  subveniendum  ;  and 
it  is  a  maxim  in  our  law,  that  fraus  et  dolus  nemini  patrocinari  debet. 
Fraud  or  mala  fides,  therefore,  is  the  true  ground  on  which  the  court  is 
governed  in  cases  of  notice."  It  may  be  laid  down  as  a  general  rule, 
that  a  purchaser,  with  notice  of  a  right  in  another,  is  in  equity  liable, 
to  the  same  extent,  and  in  the  same  manner,  as  the  person  from  whom 
*14^1  ^^  iQ&dc  the  purchase."  *''If  a  person  purchases  an  estate 
^  which  he  knows  to  be  in  the  occupation  of  another  than  the 
vendor,  he  is  bound  by  all  the  equities  which  the  party  in  such  occupa- 
tion may  have  in  the  land ;  for,  possession  is  primft  facie  seisin,  and  the 
purchaser  has  therefore  actual  notice  of  a  fact  by  which  the  property  is 
affected,  and  he  is  bound  to  ascertain  the  truth.  Thus,  if  a  person 
purchases  property  in  the  occupation  of  one  whom  he  supposes  to  be 
only  a  tenant  from  year  to  year,  he  will  be  held  to  have  notice  of  a 
lease  under  which  he  holds,  and  of  the  contents  of  it:  Taylor  v.  Stib- 
bert,  2  Ves.  jun.  437,  440 ;  where  Lord  Rosslyn  says, — '  I  have  no 
difficulty  to  lay  down,  and  am  well  warranted  by  authority,  and  strongly 
founded  in  reason,  that  whoever  purchases  an  estate  from  the  owner, 
knowing  it  to  be  in  the  possession  of  tenants,  is  bound  to  inquire  into 
the  estates  these  tenants  have.  It  has  been  determined  that  a  purchaser, 
being  told  particular  parts  of  the  estate  were  in  possession  of  a  tenant, 
without  any  information  as  to  his  interest,  and  taking  it  for  granted  it 
was  only  from  year  to  year,  was  bound  by  a  lease  that  tenant  had,  which 
was  a  surprise  upon  him.  That  was  rightly  determined ;  for  it  was  suf- 
ficient to  put  the  purchaser  upon  inquiry,  that  he  was  informed  the 
estate  was  not  in  the  actual  possession  of  the  person  with  whom  he 
contracted ;  that  he  could  not  transfer  the  ownership  and  possession  at 
the  same  time ;  that  there  were  interests  as  to  the  extent  and  terms  of 
which  it  was  his  duty  to  inquire."(a)    [Grbsswbll,  J. — The  man  was 

(a)  8m  Joaw  «.  Smith,  1  Han^  60. 
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in  the  occupation  himself  here,  which  involves  a  totally  different  prin- 
ciplcj     "  So,  likewise,  if  the  tenant  in  possession  has  entered  into  a 
contract  for  the  purchase  of  the  estate,  a  subsequent  purchaser  will  be 
held  to  have  had  constructive  notice  of  the  contract,  as  he  was  bound 
to  make  inquiry  from  the  tenaat,  which  would  have  led  him  *to  r^c^^ 
a  knowledge  of  it:  Daniels  v,  Davison,  16  Yes.  249,  17  Yes.  ^ 
438  ;(a)  even  although  the  interest  which  the  tenant  may  have  were 
posterior  to  the  lease  under  which  he  held :  Allen  t;.  Anthony,  Meriv. 
282."     Allen  v.  Anthony,  is  an  extremely  strong  case,  inasmuch  as  it 
was  extending  the  doctrine  of  constructive  notice  to  things  in  which  a 
tenant  has  not  usually  an  interest,  viz.  the  timber  on  the  estate,  and 
which  he  claimed  under  a  contract  made  independent  of  and  posterior 
to  the  contract  under  which  he  held  possession  of  the  estate.     So,  in 
Sugden*B  Concise  Yiew,  p.  611,  it  is  said,  that,  'Mn  all  cases  where  a 
purchaser  cannot  make  out  a  title  but  by  a  deed  which  leads  him  to 
another  fact,  whether  by  description  of  the  parties,  recital,  or  otherwise, 
he  will  be  deemed  conusant  thereof;  for,  it  was  crassa  negligentia  that 
he  sought  not  after  it ;(()  and,  for  the  same  reason,  if  a  purchaser  has 
notice  of  a  deed,  he  is  bound  by  aU  its  contents.  "(<;)    It  is  clear,  there- 
fore, that  the  onus  lay  on  the  plaintiff,  to  show  he  had  no  notice :  a 
person  having  an  encumbrance  upon  an  estate  is  not  bound  to  give 
notice  of  it  to  any  person  whom  he  knows  to  be  in  treaty  for  the  pur- 
chase *of  the  estate:  Sugden's  Concise  View,  692,  citing  Osbom  r^^jfi 
V.  Lea,  9  Mod.  96 ;  Ingram  v.  Thorp,  7  Hare,  67.     At  all  events,  ^ 
only  a  small  portion  of  what  is  claimed  can  be  recovered  from  the 
defendants  in  this  case.     By  the  agreement,  one-half  of  the  rents  were 
to  be  paid  to  Ellis.     The  defendants,  therefore,  .would  primfi  facie  only 
be  liable  to  the  extent  of  one-half  of  th^  sums  received.     And  out  of 
this  they  are  entitled  to  deduct  all  payments  by  the  agent  in  respect 
of  the  premises,  which  the  plaintiff  himself  would  have  been  bound  to 
make.    [Crbsswell,  J. — The  groUnd-rent  was  paid  to  protect  your 
title.    Tou  may  perhaps  fairly  contend  that  as  to  that  you  were  misled 
by  the  plaintiff  himself.]     The  taxes  and  rates  also  were  a  fair  charge 
upon  the  premises,  and  ought  to  be  deducted.     The  money  paid  for 
repairs  and  for  insurance  also  should  reasonably  be  allowed.     The  com- 
mission perhaps  could  hardly  be  insisted  upon.     [Cresswell,  J. — 
Clearly  not.] 

(n)  And  Me  Crofton  «.  Ormfby,  3  Seh.  A  L«f.  5S3,  Meaz  v.  Maltby,  2  Swanst  281,  Powell  r. 
Dillon,  2  B&ll  A  B.  418. 

(6)  Btaeo  v.  Barl  of  Banbury,  1  Ch.  Ca.  287;  Moore  v,  Bennett,  2  Cb.  Ca.  248;  Ferrart  r. 
Cherry,  2  Vem.  883 ;  Drapers'  Company  v.  Tardley,  2  Vem.  882 ;  Mertene  p,  Joliffe,  Ambler, 
313;  Bory  «.  Bary,  Sagd.  V.  A  P.  App.  No.  25,  Coppin  v.  Femybongb,  2  Bro.  C.  C.  291 ;  S.  P. 
per  Lord  Keeper  Henley,  Howartb  «.  Powell,  T.  Vac.  1758,  MS.,  1  Eden,  5V,  nom.  Howortb  v. 
Deea;  Ifalpae  e.  Ankland,  3  Rase.  278 ;  Backley  v.  Lanaaie,  I  Rep.  t  Planketty  327;  Daviee 
e.  Tbomai,  2  Yon.  A  CoU.  334  ;t  Webb  v.  Lugar,  2  Ton.  A  ColL  247  ;t  1  Hare,  59;  1  PbiU. 
264;  2  Hare,  267 ;  Nizon  «.  Robinson,  2  Jones  A  L.  14. 

(e)  Tanner  v.  Florenee,  1  Cb.  Ca.  269;  Taylor  «.  Stibbert,  2  Vee.  Jnn.  487;  Hall  «.  Smitbi  14 
▼m.  426;  Daaiela  «.  Dariion,  10  Vei.  249,— oTerruling  PbUips  v.  BedbU,  2  Vem.  180. 
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Olea9lnfj  in  reply. — Q%e  rule  undonbtedly  ib,  that  an  action  for 
money  had  and  received  cannot  be  brought  for  the  purpose  of  trymg 
the  title  to  land.  But  it  has  never  yet  been  held  that  the  plaintiff 
cannot  recover  in  that  form  of  action,  merely  because  the  title  to  land 
becomes  incidentally  involved  in  the  inquiry.  The  facts  stated  in  this 
case  clearly  do  not  show  that  the  plaintiff  has  been  guilty  of  any  such 
laches  as  to  incapacitate  himself  from  recovering  all  that  he  can  fairlj 
and  equitably  claim  in  this  action.  [Crbsswell,  J. — There  is  nothing 
in  that  point.]  The  real  question  turns  upon  the  supposed  equitable 
right  under  the  agreement  of  the  25th  of  October,  1825.  It  must, 
however,  be  borne  in  mind  that  the  plaintiff  does  not  claim  under 
Thomas  Lingham,  but  under  the  Messrs,  Kew  and  him.  Thomas 
Lingham  had  no  power,  even  in  equity,  to  charge  the  property  beyond 
*1dftl  ^^^  c»;^tent  of  the  money  he  had  paid.  *[Growder,  J. — What 
-*  do  you  understand  by  the  words  «  all  future  and  growing  pay- 
ments of  the  same  annuity,"  in  the  agreement  of  18257]  Those 
words  merely  refer  to  the  application  of  the  money.  They  were  never 
intended  to  operate  a  further  charge. 

Cur.  adv.  vult. 

Oresswbll,  J.,  now  delivered  the  judgment  of  the  court  :-^a) 

This  was  an  action  for  money  had  and  received.  Pleaa,  never 
indebted,  and  set-off.  The  cause  was  tried  before  the  late  Lord  Chief 
Justice  Jervis,  at  the  sittings  after  last  Hilary  TenOy  when  a  verdict 
was  found  for  the  plaintiff  for  the  damages  in  the  declaration,  subject 
to  the  opinion  of  the  court  on  a  special  case,  the  material  parts  of 
which  may  be  thus  shortly  stated:—* 

On  the  11th  of  January,  1§11,  one  William  Lingham  was  possessed, 
under  two  leases,  dated  respectively  the  15th  of  August,  1794,  and  9tli 
of  January,  1795,  for  two  certain  terms  of  years,  both  of  which  expired 
at  Midsummer,  1854,  of  premises  in  the  city  of  London,  of  which  cer- 
tain warehouses  called  Lingham's  Warehouses  formed  part ;  and,  bj 
indenture  of  that  date,  in  consideration  of  the  sum  of  20002.,  he 
granted  to  John  Thackeray  an  annuity  of  2221.  4«.  5cl.  for  the  lives  of 
the  said  John  Thackeray,  and  of  one  Elizabeth  Yarnold,  and  of  one 
Samuel  Thackeray,  and  for  the  lives  and  life  of  the  survivors  and 
survivor  of  them,  payable  quarterly,  and  without  deduction  on  account 
of  any  present  or  future  taxes,  charges,  or  impositions  whatsoever, 
except  property  or  income-tax :  and,  for  securing  the  same,  he  demised 
to  the  said  John  Thackeray  the  said  premises,  including  Lingham 's 
♦1471  ^^r^'^^^s^s,  for  the  term  *of  forty-three  years  from  the  10th 
*'  of  January,  1811,  if  the  said  John  Thackeray,  Elizabeth  Tar- 
nold,  and  Samuel  Thackeray,  or  the  survivors  or  survivor  of  them, 
should  so  long  live.    By  another  indenture,  of  the  11th  of  January, 

(a)  Tbe  jndgM  pmant  M  the  •rgament  were,  CreiiweU,  J.,  And  Growderi  J. :  Wi11mbm»  J.j 
being  indiapoiedy  tnd  WiUea,  J.,  litting  at  Niri  l*riiii. 
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1811y  the  said  WilliAm  Lingham,  in  consideration  of  another  snm  of 
SOOOL,  granted  to  one  Ralph  Ellis  another  similar  annoity  of  2222.  4t. 
5d.  during  the  lives  of  the  said  Ralph  Ellis  and  his  sons  Henry  EUia 
and  Ralph  Ellis,  and  the  snrrivors  and  surviyor  of  them:  and,  for 
seenring  the  same,  he  demised  to  the  said  Ralph  Ellis  the  same 
premises,  including  Lingham's  Warehouses,  for  the  term  of  forty- 
three  years  from  the  said  lOth  of  January,  1811,  if  the  said  Ralph 
Ellis  and  his  sons  Henry  Ellis  and  Ralph  Ellis,  or  the  surrivors  or 
sunrivor  of  them,  should  so  long  live. 

In  1827,  the  premises  in  those  annuity-deeds  mentioned  were 
assigned  to  the  plaintiff  for  the  residue  of  the  terms  granted  to  Wil- 
liam Lingham,  subject  to  the  annuities  to  Messrs.  Thackeray  and  Ellis, 
and  to  the  said  underleases  for  securing  the  same. 

In  the  year  1825,  Thackeray  and  Ellis  were  let  into  possession  of 
the  premises  so  underlet  to  them;  and  in  1880,  the  present  plaintiff 
became  tenant  to  them  of  part  of  the  premises,  at  the  rent  of  SSO!., 
payable  to  them  in  equal  moieties.  John  Thackeray  was  the  last  sui^ 
rivor  of  the  cestui-que^vies  in  his  annuity-deed,  and  died  in  1861.  The 
defendants  were  his  executors;  and,  from  the  time  of -his  death  until 
the  expiration  of  the  leases  granted  to  William  Lingham,  that  is,  for 
six  half-years,  William  Ellis,  as  their  agent,  regularly  applied  for  and 
received  the  rent  (650/.)  for  them  and  the  representative  of  Ralph 
Ellis,  and  accounted  for  a  moiety  to  each  of  them,  deducting  various 
sums  paid  on  their  account.  The  plaintiff  seeks  to  recover  the  sums  so 
paid  for  rent  since  the  death  of  John  Thackeray;  and  the  defendants 
claim  to  set  off  the  various  sums  so  paid  by  their  agents  for  them, 
*if  the  plaintiff  is  held  to  be  entitled  to  recover  in  this  action.      r*\AQ 

The  money  paid  for  rent  by  the  plaintiff  was  certainly  paid  ^ 
under  a  mistake  of  facts.  The  defendants  had  no  right  to  any  such 
payments :  but  the  defendants  say, — ^first,  that,  to  allow  the  plaintiff 
to  recover,  would  be  to  try  the  title  to  the  property  in  an  action  for 
money  had  and  received, — ^secondly,  that,  according  to  the  facts  stated 
in  the  case,  it  would  be  inequitable  to  allow  the  plaintiff  to  recover  the 
money,  and  that,  the  action  for  money  had  and  received  being  an  equit-^ 
able  action,  it  is  a  good  defence  to  show  that  the  recovery  would  be 
against  equity, — thirdly,  they  claim  to  set  off  various  payments  made 
by  them  for  ground-rent,  taxes,  &c. 

As  to  the  first  point,  we  think  that  this  is  not  an  action  to  try  a  dis- 
puted title  to  land :  there  is  no  dispute  on  the  subject :  it  is  a  simple 
case  of  money  paid  after  the  title  of  the  defendants'  testator  expired, 
the  fact  of  its  having  so  expired  not  being  in  any  manner  disputed. 

The  second  point  depends  upon  the  effect  of  the  agreement  bearing 
date  the  25th  of  October,  1825.  It  appears  that  shortly  after  the 
death  of  William  Lingham,  and  before  his  will  was  proved,  the  ground- 
rents  due  from  William  Lingham  in  respect  of  the  premises  comprised 
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in  the  annuity-deeds  being  greatly  in  arrear,  an  arrangement  was  come 
to  for  discharging  the  same,  and  for  other  matters,  by  an  agreement 
bearing  date  the  day  last  mentioned,  between  John  Thackeray  and 
Ralph  ElliSy  and  Thomas  Lingham  (the  son  of  William  Lingham), 
George  Augustus  Lingham,  and  one  Richard  Ellis.  [His  Lordship  read 
the  agreement.] 

It  was  contended, — and,  we  think,  rightly  contended, — ^that  the  plain- 
tiff must  be  taken  to  have  had  notice  of  this  agreement :  and  the  defend- 
ants say  that  the  operation  of  it  was,  to  create  an  equitable  charge 
on  the  premises  in  lease  to  William  Lingham  for  the  sums  of  money 
*14.Q1  *^^'^^7  agreed  to  be  paid  by  Thackeray  and  Ellis  for  the 
^  arrears  of  the  annuities  then  due,  and  all  the  future  and  growing 
payments  of  the  same ;  and  that  the  sums  paid  by  Thackeray  and  Ellis 
in  pursuance  of  the  agreement,  and  the  arrears  of  the  annuities  now 
remaining  unpaid,  far  exceed  the  money  sought  to  be  recovered  in  this 
action.  But  it  appears  to  us  that  the  agreement  in  question  had  not 
such  an  operation  as  the  defendants  now  ascribe  to  it.  The  agreement 
shows,  thaty  up  to  that  time,  Thackeray  and  Ellis  had  not  been  let  into 
possession  or  into  the  receipt  of  the  rents  and  profits  of  the  premises 
devised  to  them  to  secure  their  annuities.  It  recited  that  the  ground- 
rent  payable  by  William  Lingham  was  much  in  arrear,  that  Thackeray 
and  Ellis  each  agreed  to  pay  342Z.  of  that  rent,  and  in  order  to  induce 
them  to  do  so,  Lingham's  executors  agreed  to  prove  his  will,  that  the 
rents  of  the  premises  should  in  the  first  instance  be  applied  to  the 
payment  of  those  sums,  and  that  the  hagehold  premuea  should  he 
chargeable  vnth  thoee  eumsj  and  that  the  residue  of  the  rents  should  be 
applicable,  (rfter  payment  of  ground-rent  and  taxes,  to  the  payment  of 
the  annuities  granted  to  Thackeray  and  Ellis.  It  then  provided  for 
giving  possession  to  Thackeray  of  such  parts  of  the  premises  as  were  in 
hand,  and  for  the  payment  to  him  of  the  rents  of  such  parts  as  were  in 
lease.  It  then  provided  that  the  costs  of  that  arrangement  (not  exceed- 
ing 600/.)  should  be  paid  out  of  the  rents,  and  should  be  a  charge  on  the 
said  leasehold  estates:  and  then  concluded  in  these  words, — "And  that, 
for  the  purpose  of  securing  the  said  several  sums  of  3422.  and  3422.  and 
the  said  costs  and  charges,  an  underlease  or  underleases,  and  not  an 
assignment,  by  way  of  mortgage,  and  at  a  pepper-corn  rent,  shall  at 
our  costs  and  charges  be  executed  to  the  said  John  Thackeray  and 
Ralph  Ellis  respectively,  or  to  a  trustee  for  them  and  him  respectively. 

*1501  ^^^  ^^^^  ^^^  ^^^  ^^  ^^  secured  to  each  *of  them  the  said  John 
^  Thackeray  and  Ralph  Ellis  for  the  said  sum  of  3422.  and  his 
share  of  such  costs  and  charges,  shall  not  exceed  in  the  whole  the  sum 
of  9422." 

This  agreement  is  not  that  any  further  charge  on  the  leasehold  estates 
of  William  Lingham  shall  be  created,  to  secure  either  the  arrears  or 
future  payments  of  the  annuity ;  but,  for  the  two  sums  of  3422.  and 
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342/.,  and  costs  not  exceeding  600/.,  there  was  to  be  a  farther  charge 
by  an  underlease  at  a  pepper-corn  rent :  and  it  may  be  taken  that  such 
underlease  would  include  the  whole  of  William  Lingham's  term,  save 
one  or  two  days.  But  there  is  no  reason  to  suppose  that  the  sums  to  be 
secured  by  such  underlease  are  still  unpaid*  This  very  agreement  pro- 
vided that  the  rents  should  be  applied  in  the  first  place  to  the  payment 
of  those  sums,  and  the  residue  only  to  the  payment  of  the  annuities. 
Now,  the  rents  received  before  Thackeray's  death  would  far  more  than 
cover  those  sums ;  there  is,  therefore,  no  further  equitable  charge  on  the 
premises,  to  interfere  with  the  right  of  the  plaintiff  to  recover  in  this 
equitable  action. 

The  remaining  question  relates  to  the  set-off.  If  the  defendants  had 
been  in  possession,  and  had  after  ejectment  been  sued  for  mesne  profits, 
they  would  have  been  entitled  to  an  allowance  for  ground-rent ;  Doe  v. 
Hare,  2  C.  &  M.  145  :t  and  we  think  the  same  principle  would  extend 
to  rates  and  taxes.  If,  instead  of  being  sued  for  mesne  profits,  an  action 
had  been  brought  for  use  and  occupation,  we  think  the  same  allowances 
would  have  been  made,  in  estimating  the  value  of  their  occupation.  On 
the  same  principle,  in  this  action,  which  is  to  recover  back  money  paid 
by  mistake  and  without  consideration,  it  is  just  and  equitable  to  allow  a 
deduction  in  respect  of  those  payments  which  if  not  paid  by  them  might 
have  been  claimed  from  the  plaintiff  as  assignee  of  the  original  lease, 
and  occupier  of  the  premises. 

To  this  it  may  be  objected  that  the  defendants  cannot  *8how  that  ^^^  -^ 
the  money  was  paid  by -them  at  the  request,  expressed  or  implied,  ^ 
of  the  plaintiff.  But,  from  the  year  1827,  when  the  plaintiff  became. 
assignee  of  the  original  leases,  he  must  have  known  that  he  was  liable  to 
pay  the  rent  due  to  the  ground-landlord ;  and  he  must  be  taken  to  have 
known,  that,  under  the  agreement  of  1825,  Thackeray  was  bound  to  pay 
that  rent,  and  rates  and  taxes,  out  of  the  rents  received  by  him :  and,  as 
he  never  took  upon  himself  the  payment  of  the  ground-rent  for  which  he 
was  liable  as  assignee  of  the  leases,  or  the  rates  and  taxes  which  he  was 
liable  to  pay  as  occupier,  he  must  be  taken  to  have  sanctioned  the 
continued  payment  of  them  by  the  parties  to  whom  he  paid  rent.  We 
are  therefore  enabled  to  say  that  this  money  was  paid  at  the  request  of 
the  plaintiff,  and  must  be  allowed  by  way  of  set-off. 

Our  judgment,  therefore,  is,  that  the  plaintiff  is  entitled  to  recover  in 
this  action  the  five  half-years' '  rent  paid  by  him  after  the  death  of 
Thackeray ;  and  that  the  defendants  are  entitled  to  set  off  the  ground- 
rent,  rates,  and  taxes  paid  by  them  in  respect  of  the  premises  occupied 
by  the  plaintiff.  Judgment  accordingly. 
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In  the  Matter  <tf  WILLIAM  YABDT  EYBE,.6enaeiiukQ.   PALMEB 

V.  BVANS.    Nov.  26. 

Upon  a  rale  oftUing  npon  tn  aktone^r  to  annrer  matten,  the  obarge  against  him  befaig  that  bi 
had  raoo^ered  from  a  dafondank  an  ezeamiTO  ram  for  ootta,  npoa  a  false  statement  that  jadg< 
ment  had  been  signed  and  ezeeation  issned,  when  in  fhot  no  Judgment  bad  been  signed,-^ 
appearing  that  the  attorney  himself  had  no  personal  knowledge  of  the  matter,  the  eoort  dis- 
oharged  the  rule,  bat  ordered  him  to  reftind  the  oYerrimrge,  and  pay  the  oaite  of  the  ^pU- 
aation. 

Macnamara,  on  a  former  day  in  this  term,  obtained  a  rale  calling 
upon  William  Yardy  Eyre,  one  of  the  attorneys  of  this  court,  to  answer 
the  matters  contained  in  certain  affidavits,  in  which  it  was  alleged  tbtt 
he  had  obtained  from  the  defendant  an  excessive  sum  for  costs, 
*1  ^^21  *^P^^  ^^  nntme  assertion  that  judgment  had  been  signed  and 
^  ezeeation  issued. 

Phipson  now  showed  cause,  upon  affidavits  which  failed  to  satisfy  Ae 
court  that  the  alleged  extortion  had  not  been  practised,  but  which  did 
satisfy  them  that  Mr.  Eyre  was  not  himself  personally  cognisant  of  the 
matter. 

Maenamara  appeared  to  support  his  rule. 

Jbbvis,  0.  J. — Under  the  circumstances,  I  do  not  think  this  rule  esa 
be  made  absolute.  But  it  seems  to  me  that  there  has  been  very 
improper  conduct  on  the  part  of  some  one  in  Mr.  Eyre's  office,  in 
extorting  from  the  defendant  an  excessive  sum  for  costs  under  the  false 
pretext  that  something  had  been  done  which  in  fact  had  not  been  done. 
It  does  not,  however,  appear  to  me  that  this  matter  came  personally  to 
the  cognisance  of  Mr.  Eyre.  But,  inasmuch  as  it  was  done  in  his  office, 
and  by  a  person  for  whose  acts  he  is  responsible,  and  as  he  received  the 
money,  I  think  he  is  so  far  implicated  as  to  make  him  responsible.  It 
is  our  duty  to  see  that  the  power  which  the  law  has  placed  in  the  hands 
of  the  plaintiff  and  his  attorney,  is  not  made  an  instrument  of  extortion 
and  oppression.  I  think  the  justice  of  the  case  will  be  answered  by 
discharging  this  rule,  on  Mr.  Eyre  refunding  the  amount  received  bj 
him  in  excess,  and  paying  the  costs  of  the  rule. 

The  rest  of  the  court  concurring. 

Rule  discharged  accordingly.(a) 

(a)  Bee  Dnnkley  v,  Farris,  11  G.  B.  457  (E.  C.  L.  R.  Tal.  73),  where  an  attorney's  eUrk  had 
fhindnlently  simulated  the  court  seal  npon  a  writ  of  rammons,  and  tbe  eonrt  set  aside  the  writ 
and  all  prooaedingi  thereott»  and  ordered  the  attomejf  (though  blameleat)  parwnally  to  pay  ths 
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*COOKS  «.  WILSON  and  Another.    Nm.ll.  [n53 

A  ooilrMt  for  the  eonTeyaaoe  of  goodf  fh>m  Liverpool  to  AiutraUa  wu  entered  into  m  foUowi :— • 
"  It  iff  thii  day  matotlly  agreed  between  J.  A  R.  W.,  ownen  of  the  ebip  JeMice,  of  the  lint 
part,  and  8.  J.  C.  of  the  other  part,"— that  the  ahip  thonld  be  readj  by  a  given  day  to  take 
on  board  certain  fpeeifled  gooda,  and  thould  proceed  therewith  *'  to  Qeelong,  in  the  colony  of 
Victoria,"  and  there  deliTcr  the  same :  "  the  ratei  of  freight  determined  upon  by  ike  §aid  fKw. 
tiet  to  tkia  agrttmxmt^  are  ae  ander/'  Ac, — "cm-ikird  to  Upaid  in  London,  on  receipt  of  Mttt 
a/  lading,  and  the  remainder  by  the  Oeelong  and  Melbonme  Railway  Company,  at  Gkelong :" 
"goodf  to  be  taken  on  board  at  Lirerpool  at  ahip'a  ezpente  r^  and  the  agreement  waa  aigned,-^ 
"J-AR-W^S.  J.  O..-"— 

Held,  that  8.  J.  C.  waa  peraonally  bound  by  thii  eontraet»  and  entitled  to  aue  for  a  breach  of  it 

Held,  alao,  that  the  eenrt  were  boond  to  take  notice  that  "Geelong,  in  the  colony  of  Victoria," 
la  a  place  ont  of  England. 

A  dee1arati<m  by  S.  J.  C,  after  aetting  ont  the  abore  contract  in  hme  Tcrba,  averred,  that,  althongh 
the  gooda  were  in  the  care  and  cnatody  of  the  defendanta  for  the  pnrpoae  of  their  being  taken 
on  board,  and  the  defendanta  took  them  on  board  at  the  ahip'a  ezpenao,  yet,  by  their  wrongfal 
ac^  aegleel»  and  defanlt»  certain  of  them  were  damaged,  Ac.  s — Held,  that  the  declaration 
diadoicd  a  breach  of  dnty  ariaing  ont  of  the  contract^  for  which  the  defendanta  were  liable  to 
an  action  at  the  plaintUTa  aoit 

The  declaration  stated,  that,  on  the  first  of  December,  1855,  it  was 
agreed  between  the  plaintiff  and  the  defendants  in  the  words  and 
figures  following, — <<  It  is  this  day  mntnallj  agreed  between  Messrs.  J. 
k  £•  Wilson,  of  Liverpool  (meaning  the  defendants),  owners  of  the 
ship  Jessica  of  Liverpool,  A.I.  858  tons,  now  at  L.,  of  the  first  part, 
and  Samnel  John  Cooke  (meaning  the  plaintiff),  of  London,  an  behalf 
tf  the  Qeelong  and  MeVxmme  RaUway  Company y  of  the  other  part, — 
That,  the  said  ship,  being  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage,  shall  be  ready  on  the  6th  day  of  December  to 
take  in  the  under-mentioned  goods  in  the  M.  Dock, — ^foor  locomotive 
engines  complete,  in  parts,  and  cases,  including  duplicate  gear ;  four- 
teen railway  carriage  bodies,  and  parts  thereof,  complete ;  two  small 
iron  box  wagons ;  two  large  covered  iron  box  wagons ;  fourteen 
under  iron  frames  of  carriages ;  sixteen  cases,  more  or  less,  of  springs 
and  carriage  materials,  chiefly  iron  work;  thirty  to  fifty  pairs  iron 
wheels  and  axles :  the  cargo  not  to  exceed  what  the  ship  can  rea- 
sonably stow  and  carry  over  and  above  her  tackle,  apparel,  provi- 
sions, and  furniture :  and,  being  so  loaded,  should  therewith  proceed 
to  Geelong,  in  the  ^colony  of  Victoria,  and  there  deliver,  along-  p^- -. 
side  the  pier  of  the  Geelong  and  Melbourne  Railway  Com-  ^ 
pany,  in  Corio  Bay,  the  aforesaid  goods  and  locomotives.  A  period 
of  twenty  days  is  allowed  for  the  discharge  of  the  entire  cargo ;  and 
the  company's  cranes  and  other  assistance  for  the  discharge  thereof 
at  their  pier  are  to  be  given.  The  rates  of  freight  determined  upon  by 
the  said  parties  to  this  agreement j  are  as  under : — ^A  lump  sum  of  1100/. 
for  the  four  locomotive  engines  complete,  with  duplicate  gear;  S5s.  per 
ton  of  40  cubit  feet  for  the  carriage-bodies  and  roofs ;  65«.  per  ton  of 
20  cwt.  for  the  iron  box  wagons,  iron  under  frames,  sixteen  cases 
(more  or  less)  of  the  materials  in  iron-work  and  wheels  and  axles :  all 
with  5  per  cent,  primage  thereon.     One-4hird  of  the  total  of  freight  to 


164  COOKE  V.  WILSON..  M.  T.  1856. 

he  paid  in  London  on  receipt  of  bilU  of  lading,  and  the  remainder,  viz. 
two-thirds,  by  the  Geelong  and  Melbourne  Railway  Company,  at  the 
port  of  Geelong  aforesaid.  The  ship  to  sail  from  Liverpool  not  later 
than  the  25th  of  January.  Demurrage  over  and  above  the  said  period 
of  discharge  at  101.  per  day.  Ship  to  be  free  of  all  dues  and  charges 
whilst  lying  at  the  company's  wharf,  Oeelong.  It  is  also  agreed  that 
the  ship  shall  take  the  whole  of  the  above  packages.  Goods  to  be  taken 
on  board  at  Liverpool  at  ship's  expense.  Penalty  for  non-performance 
of  this  agreement,  2000{.  Dated,  London,  the  1st  of  December,  1855. 
J.  k  R.  Wilson.  Samuel  John  Cooke."  Averment,  that  although 
afterwards,  the  said  goods,  and  every  part  thereof,  according  to  the 
terms  of  the  agreement,  were  in  the  care,  etistody,  and  possession  of  the 
defendants  for  the  purpose  of  their  being  so  taken  on  board  as  aforesaid, 
and  the  defendants  took  the  said  goods  on  board  at  the  said  ship's 
expense;  yet,  by  their  wrongful  act,  neglect,  and  default  in  the 
premises,  one  of  the  said  locomotive  engines,  whilst  the  same  was  so 
*1  '^'^l  ^^^^S  ^^i^  on  board  as  aforesaid,  was  suffered  to  slip  '''and  fall, 
^  and  fell,  and  was  and  became  thereby  broken  and  much  injured, 
and  the  plaintiff  was  thereby  necessarily  put  to  great  expense,  and 
necessarily  thereby  paid  large  reasonable  sums  of  money  in  and  about 
the  necessary  repairing  of  the  said  engine,  and  in  and  about  procuring, 
keeping,  and  paying  workmen  and  others  to  effect  and  superintend 
such  repairs,  and  in  and  about  the  sending  telegraphic  messages  to  and 
from  divers  places,  rendered  necessary  by  the  premises,  and  in  and 
about  paying  wages  to,  and  keeping  and  maintaining  certain  workmen 
who  were  to  have  accompanied  the  said  goods  on  the  aforesaid  voyage, 
but  who,  by  reason  of  the  premises,  were  detained  in  England,  and 
otherwise  incidental  to  the  premises ;  and,  by  reason  of  the  premises, 
also  the  shipment  and  despatch  of  the  said  goods  was  much  hindered 
and  delayed,  to  the  great  damage  of  the  plaintiff:  and  the  plaintiff  said 
that  all  things  to  entitle  him  to  maintain  this  action  had  happened 
before  suit :  and  the  plaintiff  claimed  2002. 

The  defendants  pleaded, — ^first,  that,  at  the  time  when  the  said  loco- 
motive engine  in  the  declaration  mentioned  was  suffered  to  slip  and  fall, 
and  did  fall,  as  in  the  declaration  mentioned,  the  same  was  not  in  the 
care,  custody,  and  possession  of  the  defendants,  and  was  not  being  taken 
on  board  the  said  ship  by  the  defendants, — ^secondly,  that  the  said  loco- 
motive engine  was  not  suffered  to  slip  and  fall,  and  did  not  fall,  by  the 
wrongful  act,  neglect,  and  default  of  the  defendants,  as  in  the  declarsr 
tion  mentioned. 

They  also  demurred  to  the  declaration,  the  ground  of  demurrer  in 
the  margin,  being, — « that  the  declaration  does  not  show  any  promise 
by  the  defendants  to  the  plaintiff  to  keep  for  the  purpose  mentioned, 
and  take  on  board,  the  said  goods  safely  and  securely ;  and  that  it  does 
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not  show  any  bailment  of  the  same  by  the  plaintiff  to  the  defendants." 
Joinder. 

*«/*.  BrowTiy  in  snpport  of  the  demurrer.(a) — The  plaintiff  was  p^-  ^  * 
not  the  proper  person  to  sue.  The  only  conoern  he  has  with  the  ^ 
accident,  is,  a  contract  set  out  in  the  declaration,  in  which  he  appears 
as  a  party  contracting  as  agent  on  behalf  of  a  railway  company.  For 
anything  that  appears,  the  moment  he  had  signed  the  contract,  his 
authority  as  an  agent  was  at  an  end;  for,  it  cannot  be  larger  than  he 
has  himself  represented  it  to  be.  He  could  not  have  been  sued  for  a 
breach  of  the  contract  by  the  railway  company.  [Crowdeu,  J. — He 
does  not  profess  to  sign  «<as  agent."]  In  Tanner  v.  Christian,  4  Ellis 
k  B.  591  (E.  0.  L.  R.  vol.  82), — ^which  will  probably  be  relied  on  aa 
an  authority  for  the  plaintiff, — it  su£Sciently  appeared  throughout  the 
agreement  that  the  defendant  was  to  be  the  acting  party.  In  Lucas  v. 
Beale,  10  G.  B.  739  (E.  0.  L.  R.  vol.  70),  A.,  a  member  of  the  orches- 
tra of  the  Italian  Opera,  <<on  behalf  of  the  orchestra,"  signed  the  fol- 
lowing proposal, — <(  The  gentlemen  of  the  orchestra  are  willing,  and 
hereby  pledge  themselves,  to  continue  their  services,  and  attend  their 
duties,  provided  B.  will  guaranty  the  payment  of  thirteen  nights  due 
on  the  5th  ult."  B.  accepted  the  proposal  by  writing  in  these  terms, — 
"  B.  will  accept  the  proposition  made  by  A.  on  behalf  of  the  gentlemen 
of  the  orchestra,  and  he  will  appoint  the  treasury  to  be  open  on  the 
19th  inst.  to  pay  the  thirteen  nights  due  on  the  6th  ult.,  and  he  pledges 
himself  to  open  the  treasury  on  the  10th  and  25th  of  ^August,  ^^^  .- 
to  make  further  payments."  A.  in  his  own  name  brought  an  ^ 
action  for  a  breach  of  this  engagement,  describing  it  in  his  declaration 
as  a  contract  made  with  him  and  the  other  performers :  and  the  court 
held  that  the  contract  was  joint,  and  that  A.  could  not  sue  upon  it 
alone.  [Cresswell,  J. — The  obvious  distinction  between  that  case 
and  the  present,  is,  that  there  the  plaintiff  professed  to  sign  the  agree- 
ment for  himself  and  the  other  performers.]  In  Downman  v.  Williams, 
7  Q.  B.  103  (E.  C.  L.  R.  vol.  53),  where  an  undertaking  by  an  attor- 
ney <<on  behalf  of  his  clients,"  to  pay  money,  was  held  not  to  render 
the  attorney  personally  liable,  Tindal,  C.  J.,  in  giving  the  judgment  of 
the  court  of  error,  says :  <<  In  Appleton  v.  Binks,  5  East,  148,  1  J.  P. 
Smith,  361,  upon  which  the  most  reliance  was  placed,  the  only  point 
decided,  was,  that  a  man  who  covenanted  for  himself  and  his  heirs, 
under  his  own  hand  and  seal,  for  the  act  of  another,  should  be  person- 
ally liable,  though  he  described  himself  as  agent  in  the  deed, — a  very 

(a)  Tba  point!  marked  for  ftrgunent  on  the  part  of  the  dflfondnnta,  were, — 
*'TbAt  the  deolnntion  does  not  show  any  eaoBO  of  action  in  the  plaintiff:  That  it  ihowe  the 
plaintiff  to  haTo  been  merely  aa  agent  for  the  purpose  of  effecting  a  contract  for  the  carriage  of 
goods  for  parties  named :  That  it  does  not  show  any  bailment  or  tmst  by  the  plaintiff  to  the 
deCs^daats:  That  it  does  not  shmr  any  duty  by  the  defendants  to  the  plaintiff  to  take  the  goods 
on  board  safely :  And  it  does  not  show  any  interest  had  by  the  plaintiff  in  the  goods,  or  how  Iht 
damag*  arose  to  him." 


157  COOKE  V.  WILSON.    M.T.  1?56. 

different  proposition  firoor  Ifaii  now  hefiwe  ns :  for,  the  question  before 
UB  is  more  properly  this, — ^if  a  person  enters  into  a  contract  in  writbig, 
describbg  himself  as  agent,  and  naming  his  principal,  whether  the 
principal  shall  be  bound,  provided  the  agent  had  authority  to  enter  iuto 
the  contract  on  his  behalf, — a  point  which  we  consider  too  clear  to 
admit  of  doubt  or  argument."  [Crbsswbll,  J. — In  the  earlier  part 
of  the  judgment,  the  Lord  Chief  Justice  says :  <<  The  very  terms  of  the 
letter  itself, — <  I  undertake  (on  behalf  of  Messrs.  Esdaile  &  Co.)  to  pay,' 
would  seem  to  us,  in  their  natural  meaning,  to  point  rather  to  a  promise 
made  by  one  person  as  agent  for  another,  than  as  intended  to  bind  the 
party  speaking  in  the  character  of  a  principal ;  for,  upon  the  latter 
supposition,  there  would  appear  to  be  no  reason  whatever  for  mention- 
ing the  name  of  the  principal."  Here,  there  i»  a  reason  for  naming 
♦lAftl  ^^  principals.]    The  only  reason  there  could  be  for  mentioning 

^  *the  company,  could  be,  for  the  purpose  of  showing  that  the 
plaintiff  was  contracting  as  agent,  and  not  on  his  own  behalf.     Besides, 
this  is  not  an  action  brought  for  a  mere  breach  of  the  contract  to  carry 
the  goods  from  Liverpool  to  Geelong.     It  is  an  action  for  damage  done 
to  the  goods  in  the  course  of  the  transit ;   to  enable  the  plaintiff  to 
maintain  which,  he  is  bound  to  show  that  he  has  some  connexion  with, 
or  interest  in  the  goods,  as  consignor,  consignee,  or  otherwise  :  Dunlop 
V.  Lambert,  6  Gl.  &  Fin.  600 ;  Goats  v.  Chaplin,  8  Q.  B.  483  (E.  0.  L.  R. 
vol.  43),  2  Gale  &  D.  552.    In  Marshall  v.  The  York,  Newcastle,  k  Ber- 
wick Railway  Co.,  11 0.  B.  655  (E.  G.  L.  R.  vol.  73),  a  declaration  in  case 
against  a  railway  company,  for  the  loss  of  a  passenger's  luggage,  stated 
that  the  defendants  received  the  passenger  to  be  safely  carried,  together 
with  his  luggage,  «for  reward  to  the  defendants  in  that  behalf:"  it 
then  alleged  that  it  was  the  defendants'  duty  safely  and  securely  tc 
carry  the  plaintiff  and  his  luggage,  and  averred  a  breach  of  that  duty, 
whereby  the  luggage  was  lost :  and  it  was  held,  that  the  action  being 
founded  on  the  breach  of  duty,  and  not  on  contract,  it  was  not  necessary 
to  allege  or  to  prove  that  the  reward  was  to  be  paid  by  the  plaintiff; 
but  that  the  plaintiff  was  entitled  to  recover,  although  it  appeared  that 
the  fare  was  paid  by  the  plaintiff's  master,  with  whom  he  was  travelling 
at  the  time.    Williams,  J.,  there  says :  <<  It  seems  to  me  that  the  whole 
current  of  authorities,  beginning  with  Govett  v.  Radnidge,  8  East,  62, 
and  ending  with  Pozzi  v.  Shipton,  8  Ad.  &  E.  963  (E.  C.  L.  R.  voL 
85),  1  P.  &  D.  4,  establish  that  an  action  of  this  sort  is,  in  substance, 
not  an  action  of  cantraetj  but  an  action  of  tart  against  the  company  as 
carriers.     That  being  so,  the  question  is  whether  it  was  necessary  to 
allege  any  contract  at  all  in  the  declaration.     The  earliest  instance  I 
find  of  an  action  of  this  sort,  is,  in  Fitzherbert's  Natura  Brevium,  Writ 
*1591  ^  ^^V<^^  ^^  ^  ^^  where  it  is  said,-^p.  94  D., — « If  a  smith 

^  *prick  my  horse  with  a  nail,  &c.,  I  shall  have  my  action  upon 
the  case  against  him,  without  any  warranty  by  the  smith  to  do  it  weU ; 
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for,  it  is  the  duty  of  every  artificer  to  exercise  his  art  rightly  and  truly 
as  he  ought.'  There  is  no  aUnsion  there  to  any  coti tract.  That  being 
so,  it  seems  to  me  to  follow  that  the  allegation  of  a  contract  in  a  case 
of  tBifl  kind  is  altogether  unnecessary."  In  the  present  case,  it  would 
be  necessary  to  show  a  contract  with  the  plaintiff.  [Gresswell,  J. — 
The  shipowners  are  to  take  the  goods  on  board  at  the  ship's  expense : 
and  they  assume  to  take  them  on  board  by  their  servants :  are  they  not 
bonnd  to  take  care  of  them  T]  The  defendants  do  not  engage  to  ship 
the  goods  themselves ;  but  merely  to  pay  for  putting  them  on  board. 
Upon  the  whole,  therefore,  it  is  submitted,  that  the  plaintiff  is  not  the 
proper  person  to  sue  upon  this  agreement, — ^that  there  was  no  breach 
of  the  contract,  inasmuch  as  it  did  not  extend  to  the  putting  the  goods 
on  board, — that  the  plaintiff  is  not  shown  to  have  had  any  interest  in 
the  goods,  as  trustee  or  otherwise, — and  that  the  special  damage  is  not 
the  gist  of  the  action ;  and,  if  it  were,  that  it  should  have  been  alleged 
with  more  certainty :  2  Wms.  Saund.  243  d. 

JSffle$y  Serjt.,  control. — The  plaintiff  signs  the  contract  in  his  own 
name,  and  not  as  agent.  It  is  an  universal  rule,  that,  if  a  man  signs  a 
contract  in  his  own  name,  and  there  is  nothing  in  the  contract  that  is 
inconsistent  with  that  construction  of  it,  he  is  personally  responsible 
for  its  fulfilment,  even  although  there  may  be  a  principal  who  may  be 
liable  also.  The  rule  is  so  laid  down  in  the  notes  to  Thomson  v, 
Davenport  (9  B.  k  C.  78  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  110),  in  2 
Smith's  Leading  Gases,  4th  edit.  298.  This  is  a  contract  of  charter 
made  by  the  plaintiff  for  a  foreign  principal.  It  begins :  « It  is  this 
day  mutually  agreed  between  Messrs.  J.  &  R.  Wilson  (the  defendants), 
^owners  of  the  ship  Jessica,  of  the  first  part,  and  S.  J.  Gooke  r^e-igA 
(the  plaintiff),  on  behalf  of  the  Geelong  and  Melbourne  Rail-  ^ 
way  Company,  of  the  other  part."  It  may  be  conceded,  that,  if  that 
had  not  been  followed  by  a  signature  in  its  present  form,  there  might 
have  been  some  difficulty  in  the  construction  contended  for  on  the  part 
of  the  plaintiff.  The  subsequent  language,  however,  removes  all 
ambiguity : — «  The  rates  of  freight  determined  upon  by  the  said  parties 
to  this  agreement^  are  as  under,"  &c.  «  One-third  of  the  total  freight 
to  be  paid  in  London  on  receipt  of  bilU  of  lading j** — by  the  plaintiff,  of 
course, — <*  and  the  remainder,  viz.  two-thirds,  by  the  Geelong  and 
Melbourne  Railway  Company,  at  the  port  of  Geelong  aforesaid." 
Could  the  now  plaintiff  have  insisted,  if  an  action  had  been  brought 
against  him  for  not  having  the  goods  ready  for  shipment,  or  for  noa 
payment  of  the  stipulated  freight,  that  he  was  no  party  to  this  con* 
tract?  In  Tanner  v.  Christian,  4  Ellis  &  B.  591  (E.  C.  L.  R.  vol.  82), 
a  written  agreement  was  expressed  to  be  made  «<  between  GhristiaB, 
for  and  on  behalf  of  NorriSj  of  the  first  part,  and  Tanner  of  the  second 
part."  By  it,  <<  Christian,  on  the  part  of  Norris^  agreed  to  let  to 
Tanner  certain  premises  for  a  term  of  years,  Tanner  paying  rent  tu 
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«  Christian, /(?r  the  use  of  NorrU ;"  no  auction  to  be  held  on  the  pre 
mises  without  the  « consent  in  writing  of  Christian,  on  the  part  of 
Norris:  Tanner  to  take  a  lease,  and  execute  a  counterpart  thereof, 
when  called  upon  to  do  so  by  Christian  on  the  part  of  Norris.**  Chris- 
tian signed  the  agreement  in  his  own  name :  Norris  did  not  sign  it 
In  an  action  by  Tanner  against  Christian  for  not  completing  the 
lease, — ^it  was  held,  that  it  su£Sciently  appeared  to  be  the  intention  of 
the  parties  that  Christian  should  himself  contract,  and  that  therefore  he 
was  personally  liable.  The  two  cases  are  almost  identical.  Lord 
Campbell  there  says :  «  It  appears  that,  throughout  the  whole  transac- 
tion ^^^^'  ^^^™  beginning  to  end,  ^Christian  is  to  be  the  acting  party. 

-^  I  think,  therefore,  that  the  intention  was  that  he  was  to  carry  the 
contract  into  effect :  and  he  signs  the  agreement,  not  by  procuration  for 
Norris,  but  in  his  own  name  ;  so  that,  I  think,  he  personally  undertakes 
for  its  performance.  From  the  authorities  cited,  particidarly  Norton 
t;.  Herron,  R.  &;  M.  229,  it  seems  to  be  decided,  that,  in  an  agreement 
worded  like  this,  the  person  signing  it  is  personally  liable.  Lewis  v. 
Nicholson,  18  Q.  B.  503  (E.  C.  L.  R.  vol.  88),"— which  was  decided 
upon  the  authority  of  Downman  t;.  Williams,  7  Q.  B.  103  (E.  C.  L.  R. 
vol.  53), — <<  does  not  at  all  conflict  with  our  decision ;  for,  the  defend- 
ants in  that  case  were  not  in  any  way  to  act  in  carrying  out  the  agree- 
ment :  they  were  solicitors,  who  signed  a  promise  for  and  on  behalf  of 
their  clients,  but  were  not  themselves  to  do  anything."  Lennard  v. 
Robinson,  5  Ellis  k  B.  125  (E.  C.  L.  R.  vol.  85),  differs  from  the  pre- 
sent case  only  in  the  circumstance  of  the  charter-party  not  being  there 
stated  to  have  been  made  by  the  defendants  on  behalf  of  their  prin- 
cipals. Lord  Campbell  there  says  :  « I  do  not  attach  much  weight  to 
the  fact  that  the  alleged  principal  is  a  foreigner ;  for,  a  part  of  the 
contract  was  to  be  performed  in  Memel,  where  he  resides,  and  none  in 
England,  where  the  defendants  reside.  But,  looking  at  the  whole  of 
the  contract  itself,  I  think  the  defendants  are  made  personally  liable. 
There  is  nothing  in  the  signature  to  prevent  them  from  being  so.  In 
the  body  of  the  contract,  they  are  contracting  parties :  and  they  may 
well  become  so  <  by  authority  of  and  as  agents  for'  their  employer ; 
that  is,  he  may  be  made  liable  to  them.  That,  however,  does  not  alter 
the  effect  of  the  instrument  by  which  they  become  contracting  parties 
as  between  themselves  and  the  plaintiff."  And  Coleridge,  J.,  ex- 
presses himself  to  the  same  effect,  except  that  the  learned  judge 
attaches  some  weight  to  the  circumstance  of  the  principal  being  a 
foreigner.  In  Mahony  v.  Kekul^,  14  C.  B.  890  (E.  C.  L.  R.  vol. 
*1091  '^^)'  ^^^  contract  was  expressed  to  be  made  «<  between  Vacher 

^  *&  Tilly,  Morlaix,  and  Mahony :"  and  the  defendant  signed  it 
<(for  Vacher  k  Tilly,  Charles  Kekul^:"  he,  therefore,  incurred  no 
personal  liability.  This  action  clearly  is  founded  on  the  contract. 
The  agreement  provides  that  the  goods  are  to  be  taken  on  board  at  th« 
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ship's  expense :  and  the  declaration  alleges  that  the  defendants  had  the 
goods  in  their  possession  for  the  purpose  of  taking  the  same  on  board, 
sad  did  take  them  on  board ;  but  that,  in  so  doing,  they  were  guilty  of 
the  wrongful  act  which  caused  the  injury  complained  of.  That  is  a 
sufficient  allegation  of  a  breach  of  duty  arising  out  of  the  contract,  for 
which  the  defendants  are  liable. 

Brtnon  was  heard  in  reply. 

Cbssswrll,  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  court  upon  this  record.  We  have  been  told  by  Mr. 
Browfij  that,  if  we  decide  in  favour  of  the  plaintiff,  it  will  be  difficult  in 
fatore  for  agents  to  enter  into  contracts  on  behalf  of  their  principals, 
and  thus  much  inconvenience  will  result  to  the  commercial  world.  A 
reiy  simple  way  of  avoiding  that  inconvenience  would  be,  to  sign  the 
document  in  the  names  of  the  contracting  parties,  ''  by  so  and  so,  as 
agents,''  or  '^  by  procuration."  Prima  facie,  when  a  man  signs  a  contract 
ia  bis  own  name,  he  is  a  contracting  party;  and  there  must  be  some- 
thing very  strong  upon  the  face  of  the  instrument  to  prevent  that  liabilit;^ 
from  attaching  to  him.  I  find  no  circumstances  of  that  sort  in  this  case. 
The  contract  professes  to  be  made  between  the  plaintiff  and  the  defend- 
ants. It  begins,  ''It  is  this  day  mutually  agreed  between  Messrs.  J.  & 
R.  Wilson  of  the  first  part,  and  Samuel  John  Cooke  of  the  other  part." 
It  is  true,  the  words  ''  on  behalf  of  the  Geelong  and  Melbourne  Railway 
Company,"  are  added.  It  seems,  at  all  events,  that  the  Geelong  and 
Melbourne  Railway  *Company  is  a  company  existing  abroad:  r#^/»Q 
whether  there  only,  we  have  no  means  of  knowing.  The  goods  '• 
are  to  be  delivered  pursuant  to  the  contract  "  in  the  colony  of  Victoria," 
which  we  may  take  judicial  notice  is  out  of  England.  But  the  plain-^ 
tiS^  residing  in  London,  professes  to  make  the  contract ;  and  he  signs 
it  with  his  own  name.  After  providing  for  the  shipment  and  discharge 
of  the  goods,  the  provision  in  the  contract  as  to  freight  is  as  follows, 
— *^The  rates  of  freight  determined  upon  by  the  gaid  parties  to  thU 
ogreement,  are  as  under."  Who  are ''  the  said  parties  to  this  agreement  T'* 
Why,  the  plaintiff  and  the  defendants.  Then  the  parties  stipulate  that 
"one-third  of  the  total  of  freight  shall  be  paid  in  London  on  receipt  of 
bilU  of  lading."  The  performance  of  that  part  of  the  contract  is  imposed 
upon  the  plaintiff;  the  payment  of  the  remainder  of  the  freight  being 
agreed  to  be  made  by  the  company  at  the  port  of  Geelong.  There  is, 
therefore,  ample  evidence  on  the  face  of  the  instrument  that  it  is  treated 
>^  a  contract  between  the  plaintiff  and  the  defendants.  Then,  the  defend- 
ants contract  to  carry  the  goods  from  Liverpool  to  Geelong,  in  the  colony 
of  Victoria,  and  there  deliver  them  alongside  the  pier  of  the  Geelong 
uid  Melbourne  Railway  Oompanyi  And,  farther,  the  goods  are  **  to  be 
taken  on  board," — ^not  puty  but  taken  on  board, — "  at  Liverpool,  at 
Bhip'a  expense."  Whatever  care,  therefore,  was  required  to  be  taken  to 
BUp  the  goods  safely  and  securely,  was  understood  and  intended  to  be 
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taken  by  and  at  the  expense  of  the  defendants.  The  declaration  alleges, 
.  that,  although  the  goods,  according  to  the  terms  of  the  agreement,  were 
in  the  care,  custody,  and  possession  of  the  defendants  for  the  purpose  of 
their  being  so  taken  on  board,  and  the  defendants  took  them  on  board 
at  the  said  ship's  expense,  through  their  neglect  one  of  the  locomoti?es 
was  injured,  and  the  plaintiff  put  to  expense  in  repairing  the  damage. 
*1fi4.1  ^^  appears  to  me  that  the  duty  of  '^'taking  care  that  the  goods 
^  were  safely  shipped  necessarily  arose  out  of  the  contract,  asd 
that  the  defendants  are  responsible  for  the  consequences  of  their 
negligence. 

Gbowdeb,  J.(a)^I  also  am  of  opinion  that  the  plaintiff  is  entitled  to 
our  judgment.  It  is  said  that  the  plaintiff  is  no  party  to  the  contract 
I  find,  however,  that  it  is  signed  by  him.  I  have  always  understood  the 
law  to  be,  that,  if  a  man  signs  a  written  contract,  he  is  to  be  considered 
as  the  contracting  party,  unless  it  clearly  appears  that  he  executes  it  as 
agent  only.  There  is  nothing  upon  the  face  of  this  agreement  distinctly 
showing  that  the  plaintiff  was  contracting  as  agent  for  others.  On  the 
contrary,  there  is  everything  to  lead  to  the  conclusion  that  he  was 
contracting  personally.  I  agree  with  my  brother  Cresswell  that  it  is 
fairly  to  be  inferred  from  the  agreement  that  the  payment  of  one-third 
of  the  stipulated  freight  was  to  be  made  by  the  plaintiff  on  receipt  of 
the  bills  of  lading, — more  especially  as  we  may  infer  from  the  whole 
agreement  that  the  goods  were  to  be  shipped  for  a  company  having  do 
exbtence  in  England.  It  has  been  insisted  that  we  cannot  take  judicial 
notice  that  Geelong  is  not  in  England.  The  contract,  however,  states 
that  place  to  be  *^in  the  colony  of  Victoria;"  and  we  are  bound  to  take 
judicial  notice  of  the  existence  of  that  colony.  The  contract,  then, 
being  for  the  transportation  of  goods  from  Liverpool  to  Geelong,  in  the 
colony  of  Victoria,  il  seems  to  me  that  everything  leads  us  to  the  ineri- 
table  conclusion  that  the  person  who  signs  the  contract  signs  it  as  a 
substantial  party.  The  next  question  is,  whether  the  loss  or  damage  is 
sufficiently  stated  to  be  with  reference  to  that  contract.  The  goods  were 
*1651  ^  ^^  taken  on  board  at  Liverpool  at  the  ship's  expense.  *Tbe 
allegation  in  the  declaration,  is,  that,  in  pursuance  of  the  agree- 
ment, they  were  taken  possession  of  by  the  defendants  for  the  purpose 
of  being  so  taken  on  board,  and  that,  in  taking  them  on  board,  one  of 
the  locomotives  was  damaged  through  the  defendants'  neglect  and 
default.  It  appears  to  me  that  that  is  clearly  a  loss  from  a  breach  of 
the  duty  imposed  upon  the  defendants  by  their  contract,  and  for  which 
the  defendants  are  responsible.  Thj  plaintiff,  therefore,  is  entitled  lo 
judgment.  Judgment  for  the  plaintiff.{6) 

(o)  WtUiams,  J.,  wu  indUposed,  and  WUIm,  J.,  was  siUiDg  at  NUt  Priot. 

(&)  See  QiUott  9.  Offor,  IS  C.  B,  005  (E.  C.  L.  R.  toL  86),  and  the  authoritiei  there  cite<L 


It  is  not  sufficient  to  charge  the  prin-   responsibility,  merely  to  descrihe  him- 
eipal  or  protect  the  agent  from  personal   self  as  agent  if  the  language  of  the  in* 
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stinment  imports  a  persoDal  contract  on  that  it  shall  be  the  contract  of  the  prin- 

his  part.  Pentz  v.  Stanton^  10  Wendell,  oipal,  the  agent  will  not  be  liable  thereon, 

271.    In  contracts  not  under  seal,  if  notwithstanding  the  principal  resides  in 

the  agent  intend  to  bind  his  principal  a  foreign  country.     Rogers  v,  March, 

and  not  himself,  it  will  be  sufficient,  if  33  Maine,  106. 
it  appear  in  such  contract  that  he  acts       An  agent  to  whom  as  such,  a  contract 

as  agent  Andrews  v,  Estes,  2  Fairfield,  is  in  terms  made  payable,  may  maintain 

267;  Shotwell  9.  M'Kown,  2  Southard,  an  action  upon  it  in  his  own  name. 

828.    Where,  on  the  face  of  a  contract,  Doe  v.  Thompson,  2  Foster,  217 ;  Bird 

dgned  by  an  agent  on  behalf  of  his  v.  Daniel,  9  Alabama,  802. 
prinoipal,  it  appears  to  be  the  intention 


*DELANEY  v.  FOX.    Nov.  14.  [♦166 

The  lit  Met  of  the  1  ^  3  Vict  o.  74  enables  a  landlord  whose  tenant  reftises  to  giro  up  pones- 
don  on  the  tenanej  being  daly  determined  by  a  legal  notice  to  qnit,  to  give  him  notice,  "  in 
the  form  set  forth  in  the  schedole,"  of  bis  intention  to  prooeed  to  recoTcr  posseuion  nnder  the 
set;  and,  prorides,  that,  if  the  tenant  shall  not  appear  at  the  time  and  plaee  appointed,  and 
show  reasonable  cause  why  possession  should  not  be  given  nnder  the  proTisions  of  the  act, 
apon  proof  of  the  holding  and  of  the  determination  of  the  tenancy,  ^c,  and  upon  proof  of  the 
MTiee  of  the  notiee,  and  of  the  tenant's  refusal  to  quit,  the  JosUees  may  issue  their  warrant, 
SBd  give  possession  to  the  landlord. 
As  fonn  of  notioe  given  in  the  schedule  begins  "  I,  ,  [owner,  or  agent  to  ,  the 

owner,  cu  tk€  eaae  may  he],  do  hereby  give  you  notiee,"  ^c,  and  intimates  that  the  party  giving 
it  will,  "on  ■  next,  the  ^-~—  day  of  »  at  -^-—  of  the  oloek  of  the  same  day,  at 

" » *Ppl7  to  H*'  Mi^esty's  Justices  of  the  peaee  acting  for  the  district  of  — ,  in  petty 

Mssiotts  assembled,  to  issue  their  warrant,"  ^e. 

Bj  1. 3,  the  mere  obtaining  a  warrant  is  declared  to  be  a  trespass,  if  the  person  te  whom  the 

vsiraat  is  granted  had  not  at  the  time  of  granting  it  lawAil  right  to  the  possessibn  of  the  pre- 

Biscs,  although  no  entry  should  be  made  by  virtue  of  the  warrant 

Aad  1. 6  enaets,  that  where  the  landlord,  at  the  time  of  applying  for  the  warrant,  had  law/tU 

righi  to  lie  posseuion  of  ike  premiaet,  he  shall  not  be  deemed  a  trespasser  by  reason  merely  of 

soy  inegalaritj  or  informality  in  the  mode  of  proceeding  for  obtaining  possession  under  the 

set;  bat  that  the  party  aggrieved  may  bring  an  action  on  the  case  for  such  irregularity,  or 

iafonaality,  in  which  the  damage  alleged  to  be  sustained  tkerthg  shall  be  tpeeialfy  laid, 

A  dselantion  stated  that  the  plaintiff,  after  the  passing  of  the  act,  was  tenant  to  the  defendant 

of  eertain  premises,  and  that  the  defendant  caused  to  be  served  upon  her  a  notice  (setting  out 

the  notice),  which  oommeneed  thus,  "  I,  J.  D.,  of  Bradford,  in  the  county  of  York,  attorney 

and  agent  for  and  on  behalf  of  Gregory  Fox,  of,  ^c,  fiurmer,  do  hereby  give  you  notice,"  ^c, 

sad  informed  the  plaintiff  that  "  I,  as  attorney  and  agent  for  the  said  Gregory  Fox,  shall,  on 

Tuesday,  the  1st  day  of  January  next,  at  11  o'clock  of  the  same  day,  apply  to  Her  Mi^Jesty's 

Jssticts  of  the  peaee  acting  in  and  for  the  borough  of  Bradford  (being,  ^c),  in  petty  seuions 

sastmbled,  to  issao  their  warrant,"  ^e.    The  declaration  then  went  on  to  state  that  the  defend- 

snt,  without  the  plaintiff  having  appeared  before  such  Justices,  or  having  been  heard  to  show 

«as«,  or  had  any  means  or  opportunity  to  show  cause,  against  the  issuing  of  such  warrant  as 

in  the  notiee  mentioned,  procured  to  be  issued  and  executed  on  the  plaintiff  a  eertain  warrant 

(ntting  it  out),  whereby  and  under  the  authority  of  which  proceedings  the  plaintiff  was  forcibly 

^eetsd  and  expelled  from  the  premises : — 

H«ld,  that  the  notiee  was  informal,  f  jr  not  mentioning  the  place  in  the  borough  of  Bradford 

wkers  the  application  was  to  be  made ;  and  also^  eosM  eemhle,  for  omitting  to  state  that  J.  D., 

tht  penon  giving  the  notiee,  was  agent  to  ike  omner  of  the  premises. 

Held,  sl«o,  that  the  count,  though  somewhat  informal,  was  a  good  count  in  trtepam, 

tb«d«fsndaat  pleaded,  that  the  tenancy  was  duly  determined  by  notice  to  quit  before  the  happen- 

isg  of  the  aatten  in  the  eount  mentioned,  and  that,  at  the  time  of  applying  for  the  warrant,  k$ 

Ud  lam/iU  rigkt  to  ike  poeeeteion  of  jAe  prewnaee,  which  were  wrongfully  held  over  by  the  de- 

Mant:— Held,  that  the  plea  was  a  good  answer  to  the  aetion,— the  6th  section  of  the  statalt 
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confining  the  tenant* ■  remedy,  where  the  landlord  hai  lawftil  right  to  the  poaaeatioB,  to  la 
action  upon  the  case  founded  on  the  special  damage  arising  to  him  from  the  irregularity  or 
informality  of  the  proceeding,  and  no  special  damage  being  alleged  in  the  count 
As  to  the  right  of  a  tenant  to  maintain  trespass  against  his  landlord  for  a  forcible  expnlsioii, 
where  the  landlord  has  a  legal  right  to  the  possession  of  the  premises, — quegref 

The  first  count  of  the  declaration  stated  that  the  defendant  hroke 
*1  ATI  ^^^  entered  a  certain  dwelling-house  *and  premises  of  the  plain- 
-'  tiff,  situate  in  Ebenezer  Street,  in  the  borough  of  Bradford,  io 
the  county  of  York,  and  numbered  12  in  the  said  street,  and  then  and 
there  forcibly  ejected  and  expelled  the  plaintiff  therefrom,  and  had  kept 
her  forcibly  ejected  and  expelled  therefrom  ever  since. 

Second  count,  that  the  plaintiff  theretofore,  and  after  the  passing  of 
a  certain  act  of  parliament  made  and  passed  in  the  year  of  our  Lord 
1888,  and  intituled  ''An  act  to  facilitate  the  recovery  of  possession  of 
tenements  after  due  determination  of  the  tenancy,"  was  tenant  to  the  de- 
fendant of  a  certain  dwelling-house  and  premises,  to  wit,  the  dwelling- 
house  and  premises  in  the  said  first  count  mentioned :  yet  the  defendant 
caused  to  be  served  on  the  plaintiff,  as  such  tenant  as  aforesaid,  a  writ- 
ten notice  in  the  form,  words,  and  figures  following,  viz.  "  I,  Joseph 
Dawson,  of  Bradford,  in  the  county  of  York,  attorney  and  agent  for 
,and  on  behalf  of  Gregory  Fox,  of  Great  Horton,  in  the  parish  of  Brad- 
ford aforesaid,  farmer,  do  hereby  give  you  notice,  that,  unless  peaceable 
possession  of  the  tenement  or  dwelling-house  situate  in  Ebenezer  Street, 
Bradford  aforesaid,  which  was  held  of  the  said  Gregory  Fox  under  a 
tenancy  from  week  to  week,  which  was  determined  by  notice  to  quit 
from  the  said  Gregory  Fox  on  the  17th  day  of  December  instant,  and 
which  teneYnent  or  dwelling-house  is  now  held  over  and  detained  from 
the  said  Gregory  Fox,  be  given  to  the  said  Gregory  Fox,  or  to  me  on 
his  behalf,  on  or  before  the  expiration  of  seven  clear  days  from  the  ser- 
vice  of  this  notice,  I,  as  attorney  or  agent  for  the  said  Gregory  Fox,  shall 
on  Tuesday,  the  1st  day  of  January  next,  at  eleven  o'clock  of  the  same 
day,  apply  to  Her  Majesty's  justices  of  the  peace  acting  in  and  for  the 
borough  of  Bradford  (being  the  district,  division,  or  place  in  which  the 
said  tenement  or  dwelling-house  is  situate)^  in  petty  sessions  assembled, 
*1R5)1  ^  ^^^^  ^^^^^  warrant  directing  the  ^constables  of  the  said  dis- 
^  trict  to  enter  and  take  possession  of  the  said  tenement  or  dwell- 
ing-house,  and  to  eject  any  person  therefrom.     Dated  this  21st  day  of 
December,  1855.  S.  Dawson.  To  William  Delaney  and  Ellen  Delaney ;" 
and  without  giving  to  or  serving  on  the  plaintiff  any  other  notice,  and 
without  the  plaintiff  having  appeared  before  any  such  justices  as  in  the 
said  notice  is  mentioned,  or  having  been  in  anywise  heard  to  show 
cause,  or  had  any  means  or  opportunity  of  showing  cause,  against  the 
issuing  of  such  warrant  as  in  the  said  notice  is  mentioned,  procured  to 
be  issued,  and  caused  to  be  executed  on  the  plaintiff,  accordbg  to  the 
exigency  thereof,  a  certain  warrant  under  the  hands  and  seals  of  two 
such  justices  as  aforesaid,  in  the  form,  words,  and  figures  following,  that 
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is  to  say, — '^  Landlord  and  tenant  order.  Borough  of  Bradford,  in  the 
West  Biding  of  Yorkshire.  Whereas,  a  complaint  in  writing  was  made 
by  Joseph  Dawson,  the  legal  agent  of  Gregory  Fox,  your  landlord, 
before  two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said 
borough,  that  one  Ellen  Delaney  and  William  Delaney,  tenants  of  a 
certain  tenement,  consisting  of  a  tenement  or  dwelling-house  situate  i^ 
Ebenezer  Street,  in  the  township  of  Bradford,  in  the  said  borough,  held 
under  a  tenancy  from  week  to  week,  under  the  rent  of  2s.  6d.  per  week 
and  which  said  tenancy  was  determined  by  a  notice  to  quit  given  by  the 
said  Gregory  Fox  on  the  7th  day  of  December,  1855 ;  and  that,  on  the 
21st  day  of  December,  1855,  a  notice  in  writing  of  the  intention  of  the 
said  Joseph  Dawson,  as  such  agent,  to  apply  to  recover  possession  of  the 
said  dwelling-house  or  tenement  was  duly  served  upon  the  said  premises, 
which  on  this  day  was  duly  proved  on  oath  before  us :  We,  two  of  Her 
Majesty's  justices  of  the  peace  in  petty  sessions  assembled,  acting  in 
and  for  the  said  borough  of  Bradford,  do  authorize  and  command  you 
on  any  day  within  thirty  clear  days  '^'from  the  date  hereof  (ex-  r^^^A 
cept  on  Sunday,  Christmas  day,  and  Good  Friday),  between  the  '- 
hours  of  nine  in  the  forenoon  and  four  in  the  afternoon,  to  enter  (bjr 
force,  if  needful),  and  with  or  without  the  aid  of  the  said  Joseph  Daw- 
son, as  such  agent,  or  any  other  person  or  persons  whom  you  may  think 
requisite  to  call  to  your  assistance,  into  and  upon  the  said  tenement,  and 
to  eject  thereout  any  person,  and  of  the  said  tenement  full  and  peacea- 
ble possession  to  deliver  to  the  said  Joseph  Dawson,  as  such  agent  as 
aforesaid.  Given  under  our  hands  and  seals,  this  1st  day  of  January, 
1856.  W.  M.,  J.  H.  To  William  Leveratt  and  all  other  constables 
and  peace  officers  acting  for  the  borough  of  Bradford  aforesaid :"  where- 
by and  by  means  and  under  the  authority  of  which  proceedings  so 
taken  as  aforesaid  by  the  defendant,  the  plaintiff  was  forcibly  ejected 
and  expelled  from,  and  had  ever  since  been  kept  forcibly  ejected  and 
expelled  from  her  said  dwelling-house  and  premises. 

Pleas, — first  (to  the  first  count),  liberum  tenementum, — secondly  (to 
the  second  count),  that  the  said  tenancy  in  the  last  count  mentioned 
was  a  tenancy  from  week  to  week,  so  long  as  the  defendant  and  the 
plaintiff  should  respectively  please,  at  a  rent  of  less  than  202.  per 
annum,  that  is  to  say,  at  the  rent  of  29.  6(2.  per  week,  and  upon 
which  no  fine  was  ever  reserved  or  made  payable;  that  the  said 
tenancy  was  duly  determined  by  due  notice  to  quit,  and  had  ended, 
before  any  of  the  matters  or  things  in  the  last  count  mentioned  had 
happened  or  taken  place ;  and  that  he,  the  defendant,  before  and  at 
the  time  of  the  happening  and  taking  place  of  all  and  every  of  the 
inatters  and  things  in  the  last  count  mentioned,  and  at  the  time  of 
applying  for  such  warrant  as  is  in  the  last  count  mentioned,  had  lawful 
nght  to  the  possession  of  the  said  dwelling-house  and  premises  in  the 
last  count  mentioned,  which,  at  the  time  of  the  applying  for  the  said 
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*l7ni  ^^^^^^»  ^^^  ^^  ^^®  times  when  all  the  ^matters  and  things  in 
^  the  last  count  mentioned  respectively  took  place  and  happened, 
were  wrongfully  held  over  hy  the  plaintiff  after  the  expiration  of  the 
said  tenancy  in  the  last  count  mentioned. 

The  defendant  also  demurred  to  the  second  count,  the  ground  of 
demurrer  stated  in  the  margin  heing, — «<  that,  upon  the  face  of  the 
second  count,  all  the  proceedings  appear  to  have  heen  regular,  and  that 
no  illegality  in  those  proceedings  is  shown  on  the  face  of  that  count." 
Joinder. 

The  plaintiff  joined  and  took  issue  on  the  pleas,  and  also  demurred 
to  the  second  plea,  the  ground  of  demurrer  stated  in  the  margin  being, 
— c<  that  the  plea  does  not  answer  the  count,  and  shows  no  right  to  the 
possession  in  the  defendant  as  upon  a  warrant  from  justices,  and  does 
not  justify  the  grievances  complained  of."    Joinder. 

MUwardy  in  support  of  the  plaintiff's  demurrer.(a) — The  proceedings 
set  out  in  the  second  count  of  the  declaration .  are  not  in  accordance 
with  the  requirements  of  the  statute  upon  which  they  profess  to  be 
foimded.  The  1st  section  of  1  &;  2  Vict.  c.  74,  recites  that  <<  it  is 
expedient  to  provide  for  the  more  speedy  and  effectual  recovery  of  the 
possession  of  premises  imlawfully  held  over  after  the  determination  of 
the  tenancy;"  and  enacts,  that,  <<when  and  so  soon  as  the  term  or 
interest  of  the  tenant  of  any  house,  land,  or  other  corporeal  heredita- 
ments held  by  him  at  will  or  for  any  term  not  exceeding  seven  years, 
*1711  ^^^^^^  without  being  liable  to  the  payment  of  any  rent  *or  at  a 
^  rent  not  exceeding  the  rate  of  20{.  a  year,  and  upon  which  no 
fine  shall  have  been  reserved  or  made  payable,  shall  have  ended,  or 
shall  have  been  duly  determined  by  a  legal  notice  to  quit  or  otherwise, 
and  such  tenant,  or  (if  such  tenant  do  not  actually  occupy  the  premises, 
or  only  occupy  a  part  thereof),  any  person  by  whom  the  same,  or  any 
part  thereof,  shall  be  then  actually  occupied,  shall  neglect  or  refuse  to 
quit  and  deliver  up  possession  of  the  premises,  or  of  such  part  thereof 
respectively,  it  shall  be  lawful  for  the  landlord  of  the  said  premises,  or 
his  agent,  to  cause  the  person  so  neglecting  or  refusing  to  quit  and 
deliver  up  possession  to  be  served  (in  the  manner  hereinafter  mentioned) 
with  a  written  notice,  in  the  farm  set  forth  in  the  schedule  to  this  act,*' 
— ^not  saying  or  to  the  like  effect, — signed  by  the  said  landlord  or  his 
agent,  of  his  intention  to  proceed  to  recover  possession  under  the 
authority  and  according  to  the  mode  prescribed  by  this  act ;  and,  if  the 
tenant  or  occupier  shall  not  thereupon  appear,  at  the  time  and  place 
appointed,  and  show  to  the  satisfaction  of  the  justices  hereinafter  men- 
tioned reasonable  cause  why  possession  should  not  be  given  under  the 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintiff,  were, — "  that  the  seoond 
ooant  is  good,  as  the  proceedings  set  out  are  not  in  accordance  with  the  requirements  of  the 
itatate  1^2  Vict  c  74,  and  the  schedule  to  the  act;  and  that  the  plea  demurred  to  is  bad,  as 
not  affording  any  answer  to  the  charge  of  irregularities  in  the  proceedings,  as  complained  oL" 
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proYiBions  of  this  act,  and  shall  still  neglect  and  refuse  to  deliver  up 
possession  of  the  premises,  or  of  such  part  thereof  of  which  he  is  then 
in  possession,  to  the  said  landlord  or  his  agent,  it  shall  be  lawful  for 
such  landlord  or  agent  to  give  to  such  justices  proof  of  the  holding  and 
of  the  end  or  other  determination  of  the  tenancy,  with  the  time  or 
manner  thereof,  and,  where  the  title  of  the  landlord  has  accrued  since 
the  letting  of  the  premises,  the  right  by  which  he  claims  the  possession ; 
and,  upon  proof  of  service  of  the  notice,  and  of  the  neglect  or  refusal 
of  the  tenant  or  occupier,  as  the  case  may  be,  it  shall  be  lawful  for  the 
justices  acting  for  the  district,  division,  or  place  within  which  the  said 
premises,  or  any  part  thereof,  shall  be  situate,  in  petty  sessions 
assembled,  or  any  two  of  them,  to  issue  a  warrant  under  their  hands 
*and  seals  to  the  constables  and  peace-officers  of  the  district,  r^-tjgi 
division,  or  place  within  which  the  said  premises,  or  any  part  *- 
thereof,  shall  be  situate,  commanding  them,  within  a  period  to  be 
therein  named,  nof  less  than  twenty  days  nor  more  than  thirty  clear 
days  from  the  date  of  such  warrant,  to  enter  (by  force  if  needful)  into 
the  premises,  and  give  possession  of  the  same  to  such  landlord  or 
agent/'  The  notice,  therefore,  must  be  in  the  precise  form  given  in 
the  schedule ;  and  that  form  requires  that  the  time  and  the  place  at 
which  the  application  to  the  justices  is  to  be  made  shall  appear.  Here, 
the  notice  neither  mentions  the  place  where  the  application  is  to  be 
made,  nor  does  it  state  that  the  application  is  made  on  behalf  of  the 
<<  owner"  of  the  premises.  [Cbesswbll,  J. — Do  you  insist  that  a 
landlord  who  is  not  the  owner  of  the  premises,  cannot  take  advantage 
of  the  statute?]  No:  the  landlord  would  be  the  owner. for  that  pur- 
pose. But  it  should  be  shown  upon  the  face  of  the  document  that  the 
party  claiming  is  in  that  sense  the  owner.  Whether  it  be  material  or 
not,  is  not  the  question :  the  statute  requires  it.  The  omission  of  the 
place,  however,  is  the  more  important  one.  Seeing  that  it  is  competent 
to  the  justices  to  hold  a  petty  session  where  they  please,  it  is  obviously 
necessary  that  full  information  of  the  place  of  assembly  should  be  given 
to  the  tenant.  [Gresswbll,  J. — Is  not  the  mention  of  the  town  or 
village  enough,  without  mentioning  the  sign  of  the  public-house  7] 
Bradford  is  a  large  place.  Would  it  have  been  enough  to  say  «^  in  the 
west  riding  of  the  county  of  York  V*  [Crbsswbll,  J. — Perhaps  not.] 
Is  the  plaintiff  bound  to  know  where  the  justices  hold  their  petty 
sessions  in  the  borough  of  Bradford?  The  statute  evidently  intended 
that  she  should  have  full  information  on  the  subject.  [Cresswell,  J. 
—If  the  statute  had  intended  that  the  notice  should  mention  more 
than  the  town  or  borough,  I  should  have  expected  to  find  the  words 

more  precise :  they  would  probably  have  been  "^^ thus, — "at ,  r^-i^q 

in  the  parish  of  ,  in  the  borough  of .*']     It  is  ^ 

submitted  that  the  statute  is  imperative :  if  the  form  of  the  notice 
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which  the  statute  prorides  is  not  strictly  followed,  the  whole  foundation 
upon  which  the  proceedings  rest,  fails. 

The  second  plea  raises  substantially  the  same  question :  if  the  Isst 
count  is  goody  the  second  plea  is  no  answer  to  it.  It  will  be  contended 
for  the  defendant  that  the  second  count  does  not  show  any  special 
damage.  It,  howerer,  shows  that  the  plaintiff  was  turned  out  of  the 
house,  and  that  surely  is  special  damage  enough. 
"^1741  -P^^^*^^9  contrd..(a) — The  second  count  is  ^substantially  ft 
^  count  in  trespass :  it  alleges  an  unlawful  entry  and  expulsion 
under  colour  of  a  warrant :  and  the  plea  shows  that  the  defendant  had 
a  lawful  right  to  enter.  Assuming  that  all  the  proceedings  before  the 
magistrate  were  illegal  and  void,  the  defendant  is  still  entitled  to  sac- 
ceed  in  this  action,  inasmuch  as,  the  plaintiff's  tenancy  having  been 
legally  put  an  end  to,  he  had  a  right  to  enter.  [Crbsswell,  J. — ^Newton 
V.  Harland,  1  Scott,  N.  B.  474, 1  M.  &;  G.  644  (£.  C.  L.  R.  vol.  39). 
Williams,  J. — ^If  the  court  should  think  that  the  proceedings  were 
only  irregular,  there  is  a  good  count  in  case  alleging  the  irregularity. 
You  may  treat  it  either  way.]  It  is  submitted  that  the  second  count  is 
nothing  more  than  a  count  in  trespass,  and  that  the  plea  is  clearly  a 
good  answer  to  it.  A  civil  action  cannot  be  maintained  for  a  forcible 
entry.  In  Harvey  v.  Brydes,  14  M.  &  W.  437, 442,t  though  it  became 
unnecessary  to  decide  the  point,  Parke,  B.,  said  :  *^  The  next  point  was 
that  raised  in  Newton  v,  Harland :  and,  if  it  were  necessary  to  decide 
it,  I  should  have  no  difficulty  in  saying,  that,  where  a  breach  of  the 
peace  is  committed  by  a  freeholder,  who,  in  6rder  to  get  into  possession 
of  his  land,  assaults  a  person  wrongfully  holding  possession  of  it  against 
his  will,  although  the  freeholder  may  be  responsible  to  the  public  in  the 

(a)  The  points  marked  for  Argament  on  the  part  of  the  defendant,  were, — 
Am  to  tk9  demurrtr  to  ike  •ecoiul  oowni, — "That  that  eonnt  does  not  disclose  any  cause  of 
action :  that  the  proceedings  set  forth  in  that  eonni  are  regalar  within  the  trae  intent  aod 
meaning  of  the  act  of  parliament  in  that  count  mentioned :  that,  if  that  count  does  disclose  say 
defect  in  the  prooeedingi  therein  set  forth,  saoh  defect  amoants  to  a  mere  informality  or  ixregv- 
larity,  which  would  only  be  actionable,  under  the  Oth  section  of  that  statute,  in  ease  of  special 
damage,  to  be  set  forth  on  the  face  of  the  count,  and  that  the  last  count  discloses  no  such  special 
damage :  that  the  count  is  bad,  for  not  alleging  that  the  proceedings  set  forth  therein  were  tskea 
by  the  defendant  malioionsly  and  without  reasonable  or  probable  cause ;  that,  even  if  the  pro- 
ceedings set  forth  in  that  count  were  not  merely  informal  and  irregular,  but  void,  the  epeeisi 
count  would  not  be  maintainable,  but  a  count  in  trespass  only :  that  the  last  count  is  bad  as  a 
count  in  trespass,  as  it  does  not  directly  allege  the  plaintiif 's  possession  and  the  defendaDt'i 
entry  upon  that  possession,  and  it  is  consistent  with  all  that  appears  in  that  count  that  the 
tenancy  may  have  expired,  and  that  the  plaintiff  may  have  been  wrongfully  holding  over,  and 
that  the  defendant  may  have  had  a  right  of  entry  upon  the  plaintiff's  possession,  so  that  sa 
aetion  of  trespass  would  not  be  maintainable." 

At  to  the  demurrer  to  the  eeeondpUa, — ''That  that  plea  is  good  in  substance,  as  showing  that 
the  defendant  was  entitled  to  take  the  proceedings  for  reoovery  of  possession  in  the  last  count 
mentioned,  and  also  as  showing  a  right  of  entry  in  the  defendant  on  the  plaintiff's  possession, 
irrespective  of  that  statute ;  so  that  the  plaintiff  could  not  sustain  the  last  count  as  for  an 
informality  or  irregularity  in  the  proceedings,  which  the  defendant  was  entitled  to  take,  witL 
out  showing  special  damage ;  nor  as  a  count  in  trespass,  for  proceedings  wholly  void,  the  Isit 
plea  disclosing  a  right  of  entry  by  the  defendant  on  the  plaintiff's  possesaioBi  and  the  nnlawi«l> 
ness  of  that  pouessioa  as  against  the  defendant" 
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nbftpe  of  an  indiotment  for  a  forcible  entry,  he  is  not  liable  to  the  oth» 
party.  I  cannot  see  how  it  is  possible  to  doubt  that  it  '''is  a  per^  r«17^ 
feetly  good  justification  to  say  that  the  plaintiff  was  in  possession  ^ 
of  the  land  against  the  will  of  the  defendant,  who  was  owner,  and  that 
he  entered  upon  it  accordingly ;  even  though,  in  so  doing,  a  breach  of 
the  peace  was  committed."  In  Burling  v.  Read,  11  Q.  B.  904  (E.  C. 
L.  R.  ToL  63),  to  a  declaration  in  trespass  charging  that  the  defendant 
broke  and  entered  the  plaintiff's  workshop,  while  the  plaintiff  wan 
inhaiiting  and  present  in  U,  and,  while  the  plaintiff  wae  eo  inhabiting 
and  present  J  pulled  it  down,  the  defendant  pleaded  pleas  asserting  that 
the  workshop  was  the  defendant's  and  denying  that  it  was  the  plaintiff's : 
and  it  was  held,  that,  on  issues  joined  upon  these  averments,  it  was 
immaterial  whether  the  plaintiff  was  or  was  not  inhabiting  and  present 
at  the  time  of  the  alleged  trespass ;  and  that  the  defendant  was  entitled 
to  the  verdict,  upon  proof  that  he  had  a  right  to  the  soil.  Many  other 
authorities  might  be  referred  to,  to  show  diat  a  civil  action  cannot  be 
maintained  for  a  forcible  entry ;  and  that  the  averment  of  vi  et  armis 
is  a  mere  formal  allegation,  and  does  not  amount  to  an  allegation  of  a 
forcible  entry.  The  second  count  alleges  that  the  tenancy  was  duly 
determined  by  a  notice  to  quit,  and  that  the  plaintiff  wrongfully  held 
over,  in  defiance  of  the  defendant's  lawful  right  to  the  possession.  It 
would  be  strange,  indeed,  if  the  defendant  should  find  himself  in  a 
worse  position  by  reason  of  his  having  obtained  the  warrant.  The 
mere  obtaining  a  warrant  is  declared  by  s.  8,  to  be  a  trespass,  if  the 
person  to  whom  the  warrant  is  granted  had  not  at  the  time  of  granting 
it  lawful  right  to  the  possession  of  the  premises,  although  no  entry 
should  be  made  by  virtue  of  the  warrant.  Next,  it  is  submitted  that 
the  only  action  that  can  be  brought  under  this  statute,  is,  an  action 
upon  the  case  alleging  special  damage,  pursuant  to  s.  6,  which  enacts, 
^^  that,  where  the  landlord,  at  the  time  of  applying  for  such  warrant  as 
aforesaid,  had  lawful  right  to  the  possession  of  the  '^'premises,  or  of  r^^i  irg 
the  part  thereof  so  held  over  as  aforesaid,  neither  the  said  landlord  '- 
nor  his  agent,  nor  any  other  person  acting  in  his  behalf,  shall  be  deemed 
to  be  a  trespasser  by  reason  merely  of  any  irregularity  or  informality 
in  the  mode  of  proceeding  for  obtaining  possession  under  the  authority 
of  this  act ;  but  the  party  aggrieved  may  if  he  think  fit  bring  an  action 
on  the  case  for  such  irregularity  or  informality,  in  which  the  damage 
alleged  to  be  sustained  thereby  shall  be  specially  laidy  and  may  recover 
full  satisfaction  for  such  special  damage,  with  costs  of  suit :  provided, 
that,  if  the  special  damage  so  laid  be  not  proved,  the  defendant  shall 
be  entitled  to  a  verdict,  and  that,  if  proved,  but  assessed  by  the  jury  at 
any  sum  not  exceeding  6s.,  the  plaintiff  shall  recover  no  more  costs  than 
damages,  unless  the  judge  before  whom  the  trial  shall  have  been  held 
shall  certify  upon  the  back  of  the  record,  that,  in  his  opinion,  full  costs 
ought  to  be  allowed."    Here,  no  special  damage  is  alleged.    [William8| 
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J. — ^What  sort  of  special  damage  do  you  say  is  contemplated  by  the 
act  ?  Are  there  costs  given  ?]  The  justices  have  power  to  give  costs  in 
all  oases.  It  is  difficult  to  say  what  the  legislature  meant  by  special 
damage :  but  they  clearly  must  have  meant  something  more  than  the 
mere  expulsion  from  the  premises,  or  there  would  have  been  no  difficulty 
in  stating  it.  Then,  as  to  the  objection  that  the  form  given  by  the 
statute  has  not  been  strietly  complied  with.  If  that  objection  be  well 
founded,  the  omission  of  a  single  letter  would  be  fatal.  It  is  enough, 
however,  if  the  notice  served  substantially  follows  the  form.  [Ckbss- 
WBLL,  J. — In  some  instances,  as  in  cases  under  the  Uniformity  of  Pro- 
cess Act,  2  W.  4,  c.  89,  the  Registration  of  Voters  Act,  6  &  7  Vict. 
c.  18,  and  the  recent  Bills  of  Exchange  Act,  18  &  19  Vict.  c.  67, 
the  parties  have  been  held  bound  to  follow  the  prescribed  forms  with 
extreme  closeness  and  precision.]  The  notice  here  given,  is,  it  is 
i^-itrtj-t  submitted,  a  perfect  compliance  with  *the  form  prescribed.  The 
-'  objections  to  it  are,  that  the  defendant  is  not  stated  to  be  the 
'^  owner"  of  the  premises;  and  that  the  "place"  at  which  the  party  is 
to  appear  to  show  cause  why  the  warrant  should  not  issue,  is  not  suffi- 
ciently pointed  out.  The  name  of  the  landlord  or  owner  is,  however, 
stated  in  the  notice ;  and  the  pleadings  show  that  Gregory  Fox  is  the 
owner.  Then,  as  to  the  place,  the  party  is  informed  that  the  applicsr 
cation  will  be  made  to  tiie  justices  acting  in  and  for  the  borough  of 
Bradford,  on  a  given  day,  and  at  a  given  hour.  She  was  bound  to  know 
where  the  petty  sessions  are  held. 

Milwardf  in  reply. — The  plaintiff  is  entitled  to  recover  on  both  counts; 
and  the  pleas  afford  no  answer.  Professing  to  act  upon  the  statute,  the 
defendant  serves  the  plaintiff  with  an  irregular  notice,  and  causes  her  to 
be  turned  out  of  the  premises,  without  giving  her  the  means  of  appearing 
to  show  cause  against  the  issuing  of  the  warrant.  If  special  damage  be 
necessary,  it  is  sufficiently  alleged. 

Cresswell,  J. — ^I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  court  upon  the  second  count  of  the  declaration  in  this 
case,  and  that  the  defendant  is  entitled  to  judgment  on  the  demurrer  to 
the  second  plea.  The  second  count  begins  with  stating  that  the  plaintiff, 
after  the  passing  of  the  statute  1  &  2  Vict.  c.  74,  was  tenant  to  the 
defendant  of  certain  premises,  and  that  the  defendant  caused  to  be 
served  upon  her  the  notice  set  out,  and,  without  the  plaintiff  having 
appeared  before  such  justices,  or  having  been  heard  to  show  cause,  or 
had  any  means  or  opportunity  to  show  cause  against  the  issuing  of  such 
warrant  as  in  the  notice  mentioned,  procured  to  be  issued  and  executed 
on  the  plaintiff  a  certain  warrant,  which  is  also  set  out,  whereby  and 
♦17A1  *^^^^^  ^^®  authority  of  which  proceedings  the  plaintiff  was 
-'  forcibly  ejected  and  expelled  from  the  premises.  Primft  facie 
that,  though  somewhat  strange  and  informal,  is  still  a  count  in  treipaUy 
and  therefore  such  as  to  entitle  the  plaintiff  to  judgment  thereon.    Bat 
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then  comes  the  second  plea,  which  shows  that  the  landlord  had  a  right 
to  the  possession  of  the  premises,  and  therefore  would  be  entitled  to 
enter.  That  being  so,  the  learned  counsel  for  the  plaintiff  insists  that 
the  second  count  may  be  treated  as  a  count  in  ease^  and  as  relying  not 
on  the  ground  of  want  of  title  in  the  defendant  to  enter,  but  on  the 
ground  of  his  having  proceeded  irregularly  under  the  act.  Whether  or 
not  the  plaintiff  can  so  contend,  may  be  open  to  a  little  doubt,  seeing 
that  in  the  first  part  of  the  count  she  disputes  the  defendant's  title  to 
the  possession.  I  do  not,  however,  say  that  it  cannot  be  sustained  as  a 
count  charging  irregularity  in  the  proceedings.  But  then  comes  the  6th 
section  of  the  statute,  which  says,  that,  '^  where  the  landlord  at  the  time 
of  applying  for  such  warrant  as  aforesaid  had  lawful  right  to  the  posses- 
sion of  such  premises,  neither  the  landlord  nor  his  agent,  nor  any  other 
person  acting  in  his  behalf,  shall  be  deemed  to  be  a  trespasser  by  reason 
merely  of  any  irregularity  or  informality  in  the  mode  of  proceeding  for 
obtaining  possession  under  the  authority  of  this  act," — ^here  the  defend- 
ant has  been  guilty  (we  may  assume)  of  an  irregularity,  the  notice  not 
being  in  the  form  required  by  the  statute :  that,  therefore,  precludes 
the  plaintiff  from' recovering  in  trespass :  but  the  statute  goes  on, — '*  but 
the  party  aggrieved  may  if  he  think  fit  bring  an  action  on  the  case  for 
such  irregularity  or  informality,  in  which  the  damages  alleged  to  be  sus- 
tained  thbrbbt  ehall  be  specially  laid.**  Now,  I  do  not  find  any  special 
damage  alleged  as  arising  from  the  informality  of  the  proceeding :  it  is 
not  averred  that  the  plaintiff  was  turned  out  of  the  premises,  or  was 
*put  to  any  costs,  or  sustained  any  other  damage  by  reason  of  the  r^ii^q 
irregularity.  For  these  reasons,  I  am  of  opinion  that  the  plain-  ^ 
tiff  must  have  judgment  on  the  demurrer  to  the  second  count,  and  the 
defendant  must  have  judgment  on  the  demurrer  to  the  second  plea. 

WiLUAUS,  J. — I  am  of  the  same  opinion.  Looking  at  the  facts  dis- 
closed in  the  second  count  and  in  the  second  plea,  it  appears  to  me 
that  this  is  one  of  the  cases  contemplated  by  the  6th  section  of  the  1  k 
2  Vict.  c.  74.  Upon  the  present  principles  of  pleading,  it  is  our  duty, 
where,  upon  the  whole  facts  disclosed  upon  the  record,  it  appears  that 
the  plaintiff  is  entitled  to  maintain  the  action,  to  hold  him  to  be  so 
entitled,  notwithstanding  any  mere  informality  in  the  mode  of  alleging 
the  ground  of  complaint.  But,  in  the  present  case,  it  does  not  appear 
that  the  plaintiff  is  entitled  to  maintain  the  action,  because  the  6th  section 
of  the  act  only  gives  him  a  right  to  bring  an  action  alleging  specially 
the  damages  he  has  sustained  by  reason  of  any  irregularity  or  infor- 
mality in  the  mode  of  proceeding  for  obtaining  possession  of  the  prem- 
ises under  the  authority  of  the  act.  No  such  special  damage  is  alleged 
here.  The  terms  of  the  6th  section  certainly  are  somewhat  obscure.  It 
does  not  seem  to  have  occurred  to  the  minds  of  the  legislature  that  the 
landlord  might  be  entitled  to  enter  without  the  aid  of  a  warrant. 

Crowdeb,  J. — The  first  question  in  this  case  arises  upon  the  demurrer 
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to  the  second  coant  of  the  declaration,  and  that  is  as  to  the  validity  of 
the  notice  there  set  out.  The  plaintiff  insists  that  she  has  disclosed  a 
good  cause  of  action  in  that  count,  because  she  has  shown  that  she  was 
served  with  an  informal  and  irregular  notice  under  the  statute,  and  was, 
without  having  appeared,  or  having  the  means  or  opportunity  of 
*1^01  ^^PP^^i^g  ^0  object,  expelled  from  the  premises  under  a  warrant 

-^  founded  upon  that  informal  notice.  It  seems  to  me  that  the 
notice  set  out  was  an  informal  notice,  inasmuch  as  it  omitted  to  specify 
the  place  at  which  the  plaintiff  was  to  appear  for  the  purpose  of  showing 
cause  against  the  issuing  of  a  warrant.  It  seems  to  be  rather  doubtfal 
whether  the  notice  ought  also  to  have  alleged  in  terms  that  the  party 
giving  it  was  the  agent  of  the  owner  of  the  premises :  but,  on  the 
ground  before  stated^  I  think  the  notice  was  informal.(a)  Assuming  the 
notice,  then,  to  be  informal,  the  next  question  is  whether  there  is  a  good 
cause  of  action  stated  in  the  second  count.  I  agree  that  it  is  not  now 
necessary  that  the  cause  of  action  should  be  alleged  with  any  precise 
formality:  and  I  think  there  is  a  ground  of  action  sufficiently  stated  in 
the  second  count,  and  therefore  that  there  should  be  judgment  for  the 
plaintiff  on  the  demurrer  to  that  count.  Then  comes. the  demurrer  to 
the  second  plea.  That  plea  contains  the  important  allegation  that  the 
defendant  had  lawful  right  to  the  possession  of  the  premises,  the  plain- 
tiff's tenancy  having  been  duly  determined  by  a  notice  to  quit,  and  the 
plaintiff  having  wrongfully  held  over.  This  renders  it  necessary  to  refer 
to  the  6th  section  of  the  1  &  2  Vict.  c.  74,  which  provides,  that,  where 
the  landlord  at  the  time  of  applying  for  the  warrant  had  lawful  right 
*1ft11  ^^  ^^^  possession  of  the  '^'premises,  he  shall  not  be  deemed  a  tres- 

•^  passer  by  reason  merely  of  any  irregularity  or  informality  in  the 
mode  of  proceeding  for  obtaining  possession  under  the  authority  of  the 
act ;  but  that  the  party  aggrieved  may  bring  an  action  on  the  case  for 
such  irregularity  or  iniformality,  in  which  the  damage  alleged  to  be  sus- 
tained therebj/j — that  is,  the  damage  arising  from  the  irregularity  or 
informality, — ^shall  be  specially  laid.  Thi9  is  an  action  for  the  irrega- 
larity :  it  is  therefore  made  specially  necessary  that  the  ground  of  action 
shall  be  laid,  by  way  of  special  damage.  Now,  what  damage  is  alleged 
in  the  second  count  to  have  arisen  from  the  irregularity  in  the  mode  of 
proceeding  ?  It  appears  upon  the  whole  record  that  the  plaintiff  ought 
to  have  been  turned  out  of  possession.  It  is  said  she  had  no  proper 
notice  to  appear.  Suppose  she  had  appeared,  all  that  she  could  have 
heard  would  have  been,  that  she  had  no  right  to  retain  possession  of  the 
premises,  and  must  be  turned  out.     I  therefore  think  the  second  plea  is 

(a)  Thtt  doabt  is  generated  by  the  position  in  which  the  word  "owner"  is  fonnd  in  the 
former.  The  first  time  it  is  used,  it  is  improperly  pleaded  within  the  briMskets,  as  part  of  ths 
words  of  direction,  instead  of  being,  as  it  sbonld  have  been,  pleaded  ouindt  as  part  of  the  snb- 
fltance  of  the  form.  This  form  (as,  indeed,  are  all  the  forms  given  in  the  ichednle  to  this  act) 
is  throaghoQt  Tory  inaccurately  printed  in  this  respect;  some  of  the  directory  words  being 
placed  as  part  of  the  body  of  the  notice :  so  that  a  notice  in  literal  oomplitnce  with  the  form 
would  dearly  be  a  bad  notice. 
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a  good  answer  to  the  count  to  which  it  is  pleaded,  and  that  the  defend- 
ant is  entitled  to  judgment  on  the  demurrer  thereto. 

Judgment  for  the  plaintiff  on  the  demurrer  to  the  second  count, 
and  for  the  defendant  on  the  demurrer  to  the  second  plea. 


♦LOVER  ti.  DAVIDSON.    Nov.  6.  [*182 

One  who  Adapts  words  of  his  own  to  an  old  air,  adding  theroto  a  prelude  and  aoeompsniment 
also  his  own,  aoqnires  a  copyright  in  the  eombination,  and  mtj,  in  dedariog  for  an  infringo- 
ment  against  one  who  has  pirated  the  whole,  properly  describe  himself  as  the  proprietor  of  the 
entire  composition. 

A.,  being  in  New  York,  and  wishing  to  publish  a  song  there  and  in  London  simultaneously, 
entered  into  some  agreement  for  an  assignment  of  the  An^riean  copyright  to  a  publisher  in 
New  York : — Held,  that  a  receipt  for  the  purchase-money  was  no  evidence  of  the  assignmeDt : 
and,  held,  that  the  date  on  the  title-page  (as  required  by  the  American  law)  was  not  condusire 
CTidenee  of  tho  time  of  publication  in  New  Yojk. 

The  author  and  proprietor  of  copyright  in  a  song,  in  the  entry  at  Stationers  Hall  described  his 
place  of  abode  as  "65,  Oxford  Street,"  he  being  in  America  at  the  time  of  publication,  and 
having  no  place  of  abode  in  Bngland,  but  "  65,  Oxford  Street,"  being  the  address  of  his  pub- 
lishers : — ^Held,  a  snflloient  description  to  satisfy  the  6  A  6  Vict.  o.  45,  s.  13« 

This  was  an  action  brought,  by  the  plaintiff  against  the  defendant  for 
pirating  the  words  and  music  of  a  song  called  «  The  Low  Back'd  Gar," 
of  which  the  plaintiff  claimed  to  he  entitled  to  the  copyright  as  author. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  Middlesex 
after  the  last  term.    The  facts  were  as  follows : — 

"  The  Low  Back'd  Car," — the  words,  the  prelude,  and  the  accom- 
paniment being  entirely  written  and  composed  by  the  plaintiff,  but 
the  air  being  an  old  one,  known  by  the  name  of  <<  The  Jolly  Plough- 
boy," — was  first  published  in  this  country  on  the  7th  of  December, 
1846,  and  was  entered  in  the  book  at  Stationers'  Hall  as  of  that  date, 
the  persons  described  as  the  proprietors  of  the  copyright  being  «  Duff 
&  Hodgson,  65  Oxford  Street."  This  entry,  however,  was  amended 
pursuant  to  an  order  of  Jervis,  C.  J.,  of  the  15th  of  March,  1855,  by 
striking  out  the  names  of  <<  Duff  &  Hodgson,"  and  inserting  in  lieu 
thereof  the  name  of  «<  Samuel  Lover,"  leaving  the  entry  in  all  other 
respects  as  it  wa8.(a)  It  appeared,  that,  when  the  original  entry  was 
niade,  the  plaintiff  was  residing  at  New  York,  having  no  place  of  abode 
in  England ;  and  that,  prior  to  the  publication  of  the  song  in  question 
iu  England,  the  plaintiff  had  sold  *th6  copyright, — so  far  as  con-  r^^c^n 
cemed  America, — to  persons  of  the  name  of  Firth  k  Hall,  ^ 
music  publishers  at  New  York :  but  the  only  evidence  of  this  transac- 
tion was,  the  production  by  the  defendant  of  a  receipt  for  the  purchase 
money  bearing  the  signature  of  the  plaintiff;  the  reception  of  which 
was  objected  to  on  hia  .behalf. 

For  the  defendant  it  was  attempted  to  be  shown  that  there  had  been 

(a)  &••  Bz  parte  DaTldfon,  18  0.  B.  297  (B.  0.  L.  B.  toL  8«). 
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a  prior  publication  of  The  Low  Back'd  Car  in  New  York ;  and,  for 
this  purpose,  the  defendant  produced  a  copy  of  the  song,  which  had 
been  purchased  at  the  shop  of  Firth  &  Hall,  in  New  York,  and  which 
purported  on  the  face  of  it  (a)  to  have  been  published  on  the  4th  of 
December,  1846,  three  days  before  the  date  of  the  entry  and  publico 
tion  in  England.  But  it  turned  out  that  the  actual  day  of  publication 
in  New  York,  was,  on  or  after  the  7th  of  December,  1847,  the  date  on 
the  piece  of  music  produced  being  satisfactorily  shown  to  be  a  mistake. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  to  entitle  him  to 
maintain  the  action,  the  plaintiff  must  show  that  he  was  the  author  of 
the  whole  piece,  including  the  air;  that  there  had  been  no  sufficient 
entry  at  Stationers  Hall,  the  author's  true  place  of  abode  not  being 
stated ;  and  that  the  sale  of  the  American  copyright  operated  an  extinc- 
tion of  the  plaintiff's  claim,  inasmuch  as  ^ere  could  be  no  panial 
assignment  of  copyright. 

The  learned  judge,  reserving  leave  to  the  defendant  to  move  to  enter 
a  verdict  for  him,  directed  the  jury  to  find  for  the  plaintiff,  which  they 
accordingly  did,  with  40«.  damages. 

^1  W\  BovUl  now  moved  to  enter  a  verdict  for  the  defendant,  ^nr- 
-'  suant  to  the  leave. — 1.  There  is  nothing  in  the  copyright  act,  5 
k  6  Vict.  c.  45,  to  give  the  exclusive  right  of  publication  to  any  one 
except  the  author  of  the  work, — ^that  is,  the  whole  work,— or  to  his 
assignee.  Here,  the  plaintiff  was  confessedly  not  the  author  of  the 
air.  [Crbsswbll,  J. — What  did  the  defendant  pirate?]  The  whole. 
[Gresswbll,  J. — I  cannot  say,  as  a  matter  of  law,  that  a  jury  might 
not  be  justified  in  finding  that  the  publication  was  new.]  There  cer- 
tainly is  a  case  in  this  court, — Leader  v.  Purday,  7  C.  B.  4  (E.  C.  L. 
B.  vol.  62), — where  it  was  held  that  one  who  adapts  words  to  an  old 
air,  and  procures  a  friend  to  compose  an  accompaniment  thereto,  ac- 
quires a  copyright  in  both  words  and  accompaniment ;  and  his  assignee, 
in  declaring  for  an  infringement,  may  describe  himself  as  the  proprie- 
tor of  the  copyright  in  the  whole  composition.  2.  It  appeared,  that, 
prior  to  the  publication  of  this  song  in  England,  the  plaintiff  had  sold 
the  copyright  to  Messrs.  Firth  &  Hall,  of  New  York.  By  the  law  of 
this  country,  it  seems  pretty  clear  that  there  cannot  be  a  partial  assign- 
ment of  copyright.  In  Jefferys  v,  Boosey,  4  House  of  Lords  Gases, 
815,  992,  Lord  St.  Leonards  says  :(5)  <<  If  there  is  one  thing  which  I 
should  be  inclined  to  represent  to  your  Lordships  as  being  more  clear 
than  any  other,  in  this  case,  it  is,  that  copyright  is  one  and  indi- 
visible. I  am  not  speaking  of  the  right  to  license :  but  copyright  is 
one  and  indivisible;  or,  is  a  right  which  may  be  transferred,  but  which 
cannot  be  divided.     Nothing  could  be  more  absurd  or  inconvenient 

(a)  The  Ameriean  law  requiring  the  date  of  the  first  pablieatlon  to  appear. 
•   (a)  And  Jervls,  C.  J.,  in  Shepherd  «.  Oonqnest*  17  a  B.  437  (B.  0.  L.  K.  ToL  84),  atatef  thik 
k  thie  many  of  the  Jadgea  oonouned  with  the  noble  lord. 
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thftn  that  this  abstract  right  should  be  ^ivided,  as  if  it  were  real 
property,  into  lots,  and  that  one  lot  should  be  sold  to  one  man,  and 
another  lot  to  a  different  man.  It  is  impossible  to  tell  what  the 
*ineonTenience  would  be.  You  might  have  a  separate  transfer  ri^-it^f- 
of  the  right  of  publication  in  every  county  in  the  kingdom.  If,  ^ 
however,  the  right,  as  I  am  advising  your  Lordships,  is  properly  one 
and  indivisible,  then  let  us  see  what  construction  can  be  put  upon  the 
assignment  from  Ricordi  to  Boosey.  The  exercise  of  the  right  is  con- 
fined in  the  assignment  to  the  United  Eongdom.  Now,  by  the  41  G.  8, 
c.  107,  copyright  is  extended  to  any  part  of  the  British  dominions  in 
Europe ;  and,  by  the  54  Geo.  8,  c.  156,  it  was  further  extended  to 
eviery  part  of  the  British  dominions.  It  is  quite  clear,  therefore,  that, 
if  in  this  case  there  was  a  copyright,  under  the  law  of  this  country  it 
was  a  copyright  which  extended  to  every  portion  of  the  British  domi- 
nions. Then,  as  Ricordi  limited  his  assignment  to  the  United  Kingdom, 
and  therefore  reserved  to  himself  the  right  as  regarded  the  publication 
in  every  other  part  of  the  British  dominions,  even  considering  the  right 
in  England,  if  I  may  so  call  it,  as  being  capable  of  being  secured  from 
any  foreign  right,  it  would  consequently  be  a  partial  assignment ;  and, 
as  a  partial  assignment,  I  should  venture  to  recommend  your  Lordships 
to  decide  that  it  was  wholly  void,  and  therefore  gave  no  right  at  all." 
[WiLLBS,  J. — Upon  this  point  the  whole  foundation  of  your  argument 
fails,  there  being  no  evidence  of  an  assignment  to  Firth  &  Hall.]  ^he 
receipt  was  some  evidence.  [Willbs,  J. — ^None  whatever.]  .  8.  The 
entry  at  Stationers  Hall  was  not  a  compliance  with  the  statute.  By 
the  18th  section  of  the  5  &  6  Vict.  c.  45,  the  entry  is  to  contain  the 
title  of  the  book,  &c.,  the  time  of  the  first  publication  thereof,  the  name 
and  place  of  abode  of  the  publisher  thereof,  and  the  name  and  place  of 
abode  of  the  proprietor  of  the  copyright :  and  s.  24  enacts  <<  that  no 
proprietor  of  copyright  in  any  book  which  shall  be  first  published  after 
the  passing  of  this  act,  shall  maintain  any  action  or  suit  at  law  or  in 
equity,  or  any  summary  proceeding,  in  respect  of  any  *infringe-  r»^o/> 
ment  of  such  copyright,  unless  he  shall,  before  commencing  such  ^ 
action,  suit,  or  proceeding,  have  caused  an  entry  to  be  made  in  the  book 
of  registry  of  the  Stationers  Company,  of  such  book,  pursuant  to  this 
act,"  &c.  Now,  the  plaintiff  admitted  that  No.  65,  Oxford  Street,  never 
was  his  place  of  abode.  In  fact,  he  was  residing  in  New  York  at  the 
time  the  entry  was  made.(a)  The  entry,  therefore,  clearly  was  no 
compliance  with  the  act.  [Cresswbll,  J. — Mr.  Lover  had  at  that 
time  no  other  place  of  abode  in  England.  He  might,  therefore,  very 
properly  describe  himself  as  of  a  place  where  he  might  be  communicated 

(a)  Bj  the  AmericAn  law,  it  appears  that  the  entry  of  oopjright  can  only  be  made  by  a  ciiiaen 
of  the  Hnited  Staiet,  or  by  one  who  ia  permanently  resident  therein.  See  Cnrtis  on  Copyright 
(American),  141-144. 
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with.]  If  sach  a  laxity  of  description  be  permitted,  an  importaat  pro- 
vision of  the  statute  may  at  all  times  be  easily  evaded. 

Oresswell,  J. — I  am  of  opinion  that  there  is  no  gronnd  for  a  rule 
in  this  case ;  and  my  reasons  sufficiently  appear  from  the  observations 
thrown  out  during  the  argument. 

The  rest  of  the  court  concurring,  Rule  refused. 


*187]  *Ex  parte  ANNE  TRENERT.    Nov.  21. 

The  court  nfiised  to  grant  a  role  to  enable  e  ■■fried  woman  to  exeeoCe  aoonToyanoe  nnder  the  i 
^  4  W.  4, 0. 74, 8. 01,  without  the  oononrrenoe  of  her  husband,  upon  an  affidaTit  merely  stating 
that  the  parties  were  living  apart  by  mntnal  oonient :  but  required  an  alBdaTit  showiog  thnt 
an  application  had  been  made  to  the  hnaband  tf  exeente  the  dee4»  and  that  he  bad  refued 
to  do  ao* 

Hawkins  moved  for  a  rule  to  enable  Mrs.  Anne  Trenery,  a  married 
woman,  who  was  living  apart  from  her  husband,  by  mutual  consent,  to 
convey  (under  the  8  &  4  W.  4,  c.  74,  s.  91)  her  interest  in  certain  pro* 
perty  to  which  she  was  separately  entitled  in  her  own  right,  without 
her  husband's  concurrence.  [Cresswbll,  J. — ^Does  your  affidavit  show 
that  the  husband  has  been  asked  to  execute  the  deed,  and  has  refused 
to  do  so  ?]  It  does  not.  [Cresswsll,  J. — Then  you  cannot  have  a 
rule.  This  court  so  decided  in  a  case  of  In  re  Hester  Murphy,  5  Soott, 
N.  R.  166,  S.  G.  nom.  Ex  parte  Mirfin,  4  M.  &  G.  635  (E.  0.  L.  R« 
vol.  43).] 

Per  Curiam.  Rule  refused.(a) 

(a)  And  see  In  re  Sarah  Woodcock,  1  C.  B.  487  (B.  0.  L.  R.  toL  50),  In  re  Isabella  Qrienoa 
PerriD,  14  0.  B.  420  (B.  0.  L.  R.  toL  78). 

Where  the  husband  is  lunatic,  of  course,  it  is  not  necessary  that  the  affidafit  should  show 
that  he  refuses  to  concur;  but  the  affidaTit  must  show  that  he  is  lunatic  at  tlU  time  of  tks  appli- 
cation :  Ex  parte  Thomas,  4  M.  ^  Soott,  881  (B.  0.  L.  K  toL  48);  In  re  Jane  Turner,  8  0.  B. 
160  (E.  C.  L.  R.  ToL  64). 


*188]     ♦SARL  and  Another  v.  BOURDILLON.    Nov.  IT. 

The  defendant  went  into  the  plaintiff's  shop>  and  agreed  to  purchase  certain  goods  in  the  aggre^ 
gate  exceeding  the  value  of  102.  The  scTcral  articles,  with  their  respectire  prices,  were 
entered  in  the  plaintilV  "order  book," oi»  tkeJfy-Ut/ai  tJU  %MMiiiiy  o/wkieh  were  wrium  tkt 
namea  of  tie  plaimtiffk;  and  the  defendant  wrote  hii  name  at  the  foot  of  the  entiy,  for  the 
purpose  of  Tcrifylng  the  bargain : — Held  a  sufficient  signature  of  the  contract  hy  botkpartiet 
to  satisfy  the  17th  section  of  the  Statute  of  Frauds. 

One  of  the  artidea  was  deeeribed  as  "eandlestiek,  complete."  It  wae  prored,  that,  at  the  time 
the  goods  were  selected,  it  was  arranged  that  a  "  gallery"  should  be  added  to  the  top  of  the 
candlestick  for  the  reception  of  a  "  mosquito-shade :" — Held,  that  the  memorandum  was  suffi- 
cient, without  mentioninif  the  "gallery." 

At  the  time  of  the  oontraet,  it  was  agreed  that  the  gooda  should  be  p^d  for  by  a  ebeek  on 
the  defendantfi  brother: — Held,  that  the  omission  of  that  stipulation  did  not  vitiate  the 
memomadnm. 


This  was  an  action  for  goods  bargained  and  sold.     Plea,  never 
indebted. 
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The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  Middlesex 
after  last  Easter  Term.  The  facts  were  as  follows  : — The  defendant, 
who  was  about  to  proceed  to  India,  went  into  the  plaintiffs'  shop  for  the 
purpose  of  purchasing  certain  goods.  The  goods  were  selected,  amongst 
them  being  two  chamber  candlesticks  to  which  galleries  were  to  be  fixed 
for  the  purpose  of  holding  mosquito  shades.  In  all  other  respects,  all 
the  articles  were  complete.  A  list  of  the  goods  purchased  was  entered 
in  the  plaintiffs'  order-book,  the  chamber  candlesticks  being  therein 
described  as  « candlesticks,  complete."  This  book  had  the  words 
<<  Order  Book"  printed  in  gold  letters  outside,  and  the  names  <<  Sari  k 
Son"  written  on  the  fly-leaf  at  the  beginning.  At  the  foot  of  the  entry 
in  question  appeared  the  name  and  address  of  the  defendant,  in  his  own 
handwriting, — "  Gapt.  Bourdillon,  29,  Inverness  Terrace,  Bayswater." 
It  was  part  of  the  bargain,  but  not  so  stated  in  the  above  note  of  it, 
that  the  goods  were  to  be  paid  for  by  a  draft  on  the  defendant's  brother 
(not  being  a  banker),  at  No.  14,  Throgmorton  Street. 

On  the  part  of  the  defendant,  it  was  insisted  that  there  was  no  suffi- 
cient note  or  memorandum  in  writing  of  the  contract  to  satisfy  the  17th 
section  of  the  Statute  of  *Frauds, — first,  because  the  vendors'  r:|c-ioQ 
names  did  not  appear  upon  the  contract, — secondly,  because  it  ^ 
did  not  contain  all  the  terms  of  the  bargain,  no  mention  being  made 
therein  of  the  galleries  which  were  to  be  added  to  the  chamber  cauJle- 
sticks,  or  of  the  stipulated  terms  of  payment. 

For  the  plaintiffs  it  was  insisted,  that,  taking  the  book,  with  the 
▼ords  printed  on  the  outside,  and  the  names  of  the  plaintiffs  written 
on  the  fly-leaf,  and  the  signature  of  the  defendant  at  the  foot  of  the 
entry,  there  was  a  sufficient  compliance  with  the  statute. 

The  learned  judge, — after  putting  two  questions  to  the  jury,  viz. 
first,  whether  the  order  was  written  in  the  plaintiffs'  book  before  the 
defendant  wrote  his  name  therein ;  secondly,  whether  the  defendant 
so  wrote  his  name  in  the  book  for  the  purpose  of  verifying  the  order ; 
both  of  which  questions  were  answered  in  the  affirmative, — reserving 
leave  to  move  to  enter  a  verdict  for  the  defendant,  directed  the  jury  to 
find  for  the  plaintiffs  for  the  amount  claimed. 

JByiM,  Serjt.,  in  Trinity  Term  last,  pursuant  to  the  leave  so  reserved, 
moved  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit. — The  17th 
section  of  the  29  Car.  2,  c.  8,  enacts  « that  no  contract  for  the  sale  of 
any  goods,  wares,  and  merchandises,  for  the  price(a)  of  102.  sterling  or 
upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  bargain  or  in  part  of  payment,  or  that 
some  note  or  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agenta 
thereunto  lawfully  authorized."    To  satisfy  that  section,  the  note  or 

(a)  Bm  HanBU  v.  Reere,  18  C.  B.  687  (B.  C.  L.  R.  rol.  88). 
N.  8.,  VOL.  !• — 10 
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memorandum  of  the  contract  must  contain  the  signatures  of  both 
vendor  and  vendee.  Thus,  in  Jacob  v.  Eark,  2  M.  &  Rob.  221,  it 
*iQm  *^^  ^^^^  ^^^^  ^  memorandum  of  sale  of  goods  in  the  yendor's 

^  book,  signed  hy  the  vendee  in  initials,  the  vendor's  name  not 
appearing  in  the  book,  is  not  a  sufficient  note  in  writing  to  satisfy  the 
statute ;  and  that  the  defect  was  not  cured  by  a  letter  from  the  Ycndee, 
in  which  the  vendor's  name  did  appear,  but  which  letter  did  not 
clearly  refer  to  the  memorandum.  So,  in  Champion  v.  Plummer,  1 N. 
R.  252,  it  was  held,  that  a  note  or  memorandum  in  writing  of  a  con- 
tract for  the  sale  of  goods,  signed  by  the  seller  only,  is  not  sufficienL 
<<  How,"  says  Sir  James  Mansfield,  C.  J.,  <<can  that  be  said  to  be* 
contract,  which  does  not  state  who  are  the  contracting  parties  ?  By 
this  note  it  does  not  at  all  appear  to  whom  the  goods  were  sold.  It 
would  prove  a  sale  to  any  other  person  as  well  as  to  the  plaintiffs. 
There  cannot  be  a  contract  without  two  parties  ;  and  it  is  customary  in 
the  course  of  business  to  state  the  name  of  the  purchaser  as  well  as  of 
the  seller  in  every  bill  of  parcels.  This  note  does  not  appear  to  me  to 
amount  to  any  memorandum  in  writing  of  a  bargain."  In  order  to  get 
rid  of  that  difficulty  at  the  trial,  the  plaintiffs'  counsel  referred  to  the 
outside  of  the  book,  on  which  appeared  in  gold  letters  «  order  book/' 
and  to  the  fly-leaf  at  the  beginning  of  the  book,  on  which  the  names 
<(S'«.rl  &  Son"  were  written;  and  it  was  insisted,  that,  coupling  these 
with  the  entry  and  the  defendant's  signature,  the  names  of  both  the 
contracting  parties  sufficiently  appeared.  That,  however,  does  not 
answer  the'  objection.  The  party,  when  he  signs  the  contract,  must 
see,  or  have  the  means  and  opportunity  of  seeing  or  knowing  what  he 
signs.  If  the  book  in  question  had  been  a  continuation  of  a  former 
volume,  the  vendor's  signature  in  the  first  clearly  could  not  be  coupled 
with  that  of  the  vendee  in  the  second.  [Jbrvis,  C.  J. — Ocular  view 
cannot  affect  the  question.  Perhaps  no  living  person  ever  saw  the 
^^  Q^  ^  head  of  the  old  roll  in  the  Exchequer.]     There  is  a  material 

-'  '^'difference  between  a  record  and  a  memorandum  of  a  contract 
under  this  statute.  [Jbrvis,  C.  J. — Take  the  ordinary  case  of  an 
invoice  with  a  printed  heading  containing  the  tradesman's  name,  where 
the  enumeration  of  the  articles  bought  is  continued  on  the  back ;  would 
not  the  vendee's  signature  at  the  end  conclude  him,  though  he  never 
saw  the  face  of  the  paper  ?]  In  that  case,  the  vendor  has  the  means, 
by  turning  over  the  paper,  of  seeing  that  the  same  contract  that  binds 
him  binds  the  vendor  also.  Then,  it  is  necessary  that  all  the  terms  of 
the  bargain  should  be  in  writing :  Kenworthy  v.  Schofield,  2  B.  &  C. 
945  (E.  C.  L.  R.  vol.  9),  4  D.  &  R.  556  (E.  C.  L.  R.  vol.  16).  «Iou 
cannot,"  as  Ilolroyd,  J.,  says,  «  call  that  a  memorandum  of  a  bargaii^j 
which  does  not  contain  the  terms  of  it."  Here,  too,  two  of  the 
articles,  viz.  the  chamber-candlesticks,  were  unfinished;  something 
remained  to  be  done  to  them.     Again,  one  of  the  terms  of  the  bargain 
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ff'ds,  that  the  goods  were  to  be  paid  for  by  a  check  on  the  defendant's 
brother ;  and  of  that  no  mention  is  made  in  the  memorandum.  [Willes, 
J. — That  was  a  mere  statement  as  to  the  mode  of  payment.  Jervis, 
C.  J. — There  is  nothing  in  that  point :  but  upon  the  others,  the  rule 
may  go.] 

K  Jame$^  Q.  C,  and  Bennettj  on  a  subsequent  day  in  the  same  term, 
showed  cause. — ^The  entry  in  the  book  was  under  the  circumstances  a 
Bofficient  memorandum  within  the  17th  section  of  the  statute  of  frauds. 
The  book  contained  all  that  was  necessary  to  constitute  a  perfect  con- 
tract,— the  name  of  the  Tenders  (at  the  beginning),  the  articles  agreed 
to  be  purchased  and  their  prices,  and  the  signature  of  the  vendee  at  the 
foot  of  the  entry;  the  latter  being  placed  there,  as  the  jury  distinctly 
foand,  for  the  purpose  of  yerifying  the  order.  There  is  no  case  pre- 
cisely in  point :  but  Allen  v.  Bennett,  8  Taunt.  169,  approaches  very 
near  it.  It  was  there  held,  that  an  order  for  goods,  written  and  signed 
by  the  seller,  in  a  '''book  of  the  buyer's,  but  not  naming  the  buyer,  r^ioo 
might  be  connected  with  a  letter  of  the  seller  to  his  agent  men-  ^ 
tioning  the  name  of  the  buyer,  and  with  a  letter  of  the  buyer  to  the 
seller,  claiming  the  performance  of  the  order,  to  constitute  a  complete 
contract  within  the  stisttute.  Lawrence,  J.,  in  the  course  of  the  argu- 
ment,  observed, — "  If  the  plaintiff's  name  had  been  in  this  book^  I  sup- 
pose there  would  have  been  no  doubt  about  it :  and  that  brings  it  to  the 
case  of  Champion  v.  Plummer."  And  Sir  James  Mansfield  said,  in  giving 
jadgment :  *^  To  be  sure,  this  case  at  first  sight  comes  near  to  the  case 
of  Champion  v.  Plummer,  and  the  objection  certainly  there  was  that  the 
memorandum  was  not  signed  by  the  purchaser.  That  was  a  note  made 
in  what  the  report  calls  a  common  memorandum  book :  this  book  certainly 
Wis  not  like  what  I  at  first  apprehended  it  to  be,  until  it  was  produced ; 
for,  I  at  first  thought  this  had  been  an  order  book,  with  several  orders 
signed  by  the  person  who  ordered  them,  and  I  thought,  that,  tvhere  $ueh 
an  order  was  inserted  in  a  regular  order  booky  and  supposing  that  the  per- 
wnio  wJtom  it  belonged^  the  place  in  which  it  was  kept,  and  the  purpose 
Jcf  which  %t  was  employed^  were  consonant^  it  would  in  that  case  be  no 
great  stretch  to  say  that  this  was  a  ground  for  inferring  that  these  entries 
vere  made  by  the  authority  of  the  owner  of  the  book,  for  the  purpose  qf 
fencing  the  sale.'*  It  is  then  said  that  the  mode  of  payment  ought 
to  have  formed  part  of  the  memorandum.  [Jervis,  G.  J. — The  court  dis- 
posed of  that  when  the  rule  was  moved.]  Then  as  to  the  candlesticks, — ^it 
18  contended  that  the  stipulation  that  they  should  be  fitted  with  galleries 
to  hold  mosquito-shades  formed  part  of  the  bargain,  and  that  was  not  in 
writing.  The  entry,  however,  describes  the  candlesticks  as  ^'complete.* 
Some  meaning  must  be  given  to  that  word.  Assuming  that  that  objec- 
tion is  well  founded,  the  contract  is  divisible :  '^the  order  was  not  r^iqo 
for  a  number  of  articles  at  a  lump  price,  but  each  article  was  '* 
priced  separately.    [Crbbswell,  J.,  referred  to  Baldey  v.  Parker,  2  B. 
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&  C.  87  (E.  C.  L.  R.  vol.  9),  8  D.  &  R.  220  (E.  C.  L.  R.  vol.  16).! 
The  galleries  were  a  mere  accessory  to  the  candlesticks.  Alteration.^ 
and  additions  made  in  the  progress  of  the  manufacture  of  goods  con- 
tracted for,  need  not  be  in  writing:  Hoadley  v.  Maclaine,  4  M.  &  Scott, 
840, 10  Ring.  482  (E.  C.  L.  R.  vol.  25). 

ByhHy  Serit.,  and  Karslake^  in  support  of  the  rule. — ^Baldey  v. 
Parker  is  a  distinct  authority  to  show  that  the  contract  is  not  divisible. 
In  Scott  t;.  The  Eastern  Counties  Railway  Company,  12  M.  k  W.  33,t 
it  was  held,  that,  where  an  order  is  given  for  goods,  some  of  which  an 
ready  made  at  the  time  of  the  contract,  and  the  rest  are  to  be  manu 
factured  according  to  order,  and  thb  goods  which  are  ready  made  arc 
afterwards  delivered  and  paid  for,  the  acceptance  of  them  is  a  part 
acceptance  of  the  whole  within  the  statute  of  frauds  and  Lord  Tenter- 
den's  act  (9  G.  4,  c.  14,  s.  7),  as  the  whole  forms  one  entire  contract 
(<  If,"  says  Alderson,  B.,  <<  a  man  enters  into  an  entire  agreement  for 
goods  made  and  for  others  to  be  made,  his  accepting  part  of  the  goods 
made  is  evidence  of  his  having  entered  into  the  agreement.    That  is 
the  true  object  and  meaning  of  the  statute."     It  was  proved,  that,  in 
the  course  of  the  bargain,  the  defendant  ordered  galleries  to  be  fixed 
to  the  candlesticks.     No  evidence  was  given  as  to  the  cost  of  this  addi- 
tion.    [Cresswell,  J. — What  is  to  be  the  evidence  of  the  contract?] 
That  which  passes  by  parol.     [Cresswell,  J. — Then  you  would  alter 
it  by  parol  evidence?]     It  is  competent  to  show  what  the  contract  was, 
by  parol,  in  order  to  show  whether  it  is  within  the  statute  or  not. 
Where  a  price  is  agreed  upon  at  the  time,  the  memorandum  must  state 
the  price :  Elmore  v.  Eangscote,  5  B.  &  C.  588  (E.  C.  L.  R.  vol.  11). 
8  D.  &;  R.  843  (E.  C.  L.  R.  vol.  16);  but  the  absence  of  a  statement 
*lQd'\  ^^  ^^^  price,  where  none  is  agreed  *on,  does  not  vitiate  the  con- 
^  tract:  and  that  must  be  shown  by  parol.    [Cresswell,  J.— 
Prim&  facie  the  contract  would  be  imperfect  if  the  price  were  not  in  it. 
Tou  are  allowed  to  give  parol  evidence  to  negative  the  mention  of  the 
price  at  the  time  of  the  contract,  which  lets  in  what  the  law  infers,  vix. 
a  reasonable  price.]    Kenworthy  v.  Schofield  is  a  distinct  authority  to 
show  that  the  whole  terms  of  the  contract  must  appear  in  the  memoran- 
dum ;  and  Elmore  v.  Kingscote  shows  that  parol  evidence  of  what  the 
real  terms  of  the  contract  were  may  be  given,  in  order  to  ascertain 
whether  or  not  they  are  all  in  writing.     Hoadly  v.  Maclaine  was  the 
case  of  an  article  to  be  manufactured,  which  is  a  totally  different  case 
from  this.    [Cresswell,  J. — Do  yon  find  any  case  m^here  there  was  a 
memorandum  in  writing,  and  all  the  prices  fixed  except  that  of  one 
item  of  less  value  than  102.?]    None.     The  vendors'  names  do  not 
sufficiently  appear  upon  the  memorandum,  or  by  express  reference,  to 
constitute  this  a  good  contract  within  the  statute  of  frauds:  Boydell  v. 
Drummond,  11  East,  142,  commented  on  in  1  Smith's  Leading  Cases, 
4th  edit.  280.     The  plaintiffs'  names  did  not  so  anpear  that  the 
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defendant  could  see  them.  Then,  the  mode  of  payment  was  a  term 
of  the  contract  which  should  have  been  evidenced  by  writing.  If 
the  defendant  had  tendered  a  check  upon  his  brother,  the  plaintiffs 
clearly  could  not  have  refused  to  deliver  the  goods  at  once.  [Cress- 
well,  J. — Do  you  say,  that,  if  goods  are  sold  at  six  months*  credit, 
that  must  appear  upon  the  written  memorandum?]  Tcs.  [Cress- 
well.  J. — Or,  if  there  had  been  a  course  of  dealing  for  a  given  credit, 
parol  evidence  is  to  be  let  in  to  prove  that  course  of  dealing?]  Yes, 
for  the  purpose  of  showing  that  the  whole  terms  of  the  contract  are  not 
in  the  writing. 

Jervis,  G.  J. — There  is  one  point  in  this  case  which  is  deserving  of 
consideration,  viz.  whether  the  memorandum  *was  sufficient  with-  r^^qr 
ont  the  mention  of  the  mosquito-shades  which  were  to  be  added  ^ 
to  the  candlesticks.  The  other  points,  however,  may  be  at  once  dis- 
posed of.  The  payment  by  check  on  the  defendant's  brother  was  no 
part  of  the  bargain.  We  also  think  that  the  names  of  the  contracting 
parties  sufficiently  appear,  to  satisfy  the  statute.  The  book  was  the 
phuntiffs'  order  book ;  their  names  were  written  at  the  beginning  of  it ; 
and  the  defendant's  name  was  written  under  tber  entry,  for  the  purpose 
of  verifying  the  bargain.  Cur.  adv.  vult. 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court : 

This  case  was  argued  in  Trinity  Term  last  before  the  late  Lord  Chief 
Justice,  my  Brothers  Williams  and  Willes,  and  myself.  The  court 
intimated  their  opinion  at  the  time  as  to  all  the  objections  but  one,  ias 
to  which  they  took  time  to  consider.  I  now  proceed  to  give  the  result 
of  our  deliberation  upon  the  point  so  reserved : — 

In  this  case,  inasmuch  as  the  defendant  declined  to  go  to  the  jury, 
and  insisted  that  there  was  no  evidence  of  a  memorandum  to  satisfy  the 
statute  of  frauds,  it  may  be  assumed  that  the  defendant  wrote  his  name 
in  the  plaintiffs'  book,  intending  it  as  a  signature  to  an  order  to  the 
plaintiflb,  whose  order  book  it  was,  and  whose  names  were  written  in  the 
beginning  of  it  in  the  usual  way.  This,  with  the  observations  made  in 
the  course  of  the  argument,  disposes  of  all  the  objections  raised,  except 
that  relating  to  the  description  of  the  candlestick,  which  was  one  of 
the  articles  ordered.  It  was  thus  described, — «  Candlestick  complete ;" 
and  it  was  insisted  for  the  defendant,  that,  because  at  the  time  of  giving 
the  order  it  was  arranged  that  the  candlestick  to  be  supplied  should  be 
furnished  with  a  gallery  to  carry  a  mosquito  *shade,  therefore  r,|c^Q/. 
the  addition  of  the  shade  formed  a  part  of  the  bargain  and  ought  ^ 
to  have  been  stated  in  the  memorandum. 

Upon  consideration,  we  do  not  feel  obliged  to  yield  to  this  argument. 
The  memorandum  states  all  that  was  to  be  done  by  the  person  charged, 
viz.  the  defendant,  and,  according  to  the  case  of  Egerton  v.  Matthews, 
6  East,  307,  2  J.  P.  Smith,  839,  that  is  sufficient  to  satisfy  the  17th 
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section  of  the  statute  of  frauds,  though  not  to  make  a  valid  agreement 
in  cases  'within  the  4th  section. 

Moreover,  the  difficulty  which  may  arise  as  to  the  sufficiency  of  the 
precise  candlestick  supplied  to  fulfil  the  contract,  is  not  greater  than 
that  of  identity  which  even  in  an  agreement  under  the  4th  section  may 
be  left  to  parol  evidence.  Thus,  in  Spicer  v.  Cooper,  1  Q.  B.  424  (£. 
G.  L.  B.  vol.  41),  it  was  held,  that  <<  sold  14  pockets  Kent  hops,  at 
100«.,"  might  be  explained  to  mean  100«.  per  cwt. ;  and  it  was  not 
even  argued  that  the  apparent  ambiguity  as  to  the  price,  caused  by  the 
omission  of  any  statement  of  the  quantity  for  which  the  100«.  Was  to 
be  paid,  rendered  the  note  or  memorandum  insufficient  to  satisfy  the 
17th  section. 

The  rule  must  therefore  be  discharc^ed.  Rule  discharged. 


♦lOTi  *CARD  V.  CARR  and  Others,  Trustees  of  the  GUARDIAN 
^^''J  BUILDING  SOCIETY.    Nov.  21. 

Bj  one  of  the  rales  of  a  beoeflt  buUding  loeietiyf  eaoh  member  wm  to  pej  lO*.  per  than  p« 
month,  together  with  oertain  fines  in  ease  of  default;  and  it  was  provided  that  "any  member 
not  having  executed  a  mortgage  to  the  soeietj  as  thereinaftet'  mentioned,  eontinning  to  sagleel 
the  payment  of  his  or  hor  monthly  tabBeriptions  for  mk  ooasecntiTe  monthly  nightly  skoiU 
tksrtmpcn  eease  to  be  a  member  of  the  soeietj,  and  forfeit  all  his  or  her  interest  therein.*'  Bj 
other  ralesy  the  general  management  was  rested  in  twelve  direetors,  a  meeUng  or  qnonim  of 
whom  was  to  consist  of  Jive, 

The  plaintifTi  a  member  of  the  society  (not  having  ezeeuted  a  mortgage),  negleoted  forMoaa  li^ 
eessire  months  to  paj  his  monthly  subsoription  in  respect  of  a  share  held  by  him,  bat  ifler- 
wards  tendered  the  amount  of  his  subscription,  and  the  fines  payable  thereon,  to  two  of  tb« 
directors,  who  were  in  attendanoe  for  the  purpose  of  reoeiving  payments,  and  who  aoee^ 
the  same.  At  the  first  monthly  meeting  of  the  directors  after  the  money  was  so  paid,  itw 
resolved  that  the  plaintiiF  had  on  the  sixth  default  ceased  to  be  a  member  of  the  society,  abI 
forfeited  all  his  interest  therein ;  and  it  was  ordered  that  his  name  should  be  erased,  sad  tbi 
money  received  from  him  by  the  two  directors  be  returned  to  him : — 

Held,  that  the  share  was  properly  forfeited ;  that  the  acceptance  of  the  money  by  the  diroeton 
under  the  eircamstances  did  not  amount  to  a  waiver  of  the  forfeiture ;  and  that  the  rule  vu 
not  unreasonable. 

This  was  an  action  brought  hj  the  plaintiff  against  the  defendants  as 
trustees  of  a  benefit  building  society  called  «  The  Guardian  Building 
Society,"  according  to  the  statutes  in  such  case  made^  to  recover  the 
sum  of  852.  as  money  had  and  received  by  the  said  society  for  the  ust 
of  the  plaintiff,  and  upon  accounts  stated  between  the  plaintiff  and  the 
said  society. 

The  defendants  pleaded  the  following  pleae, — 

First,  as  to  4Z.  6«.  6(2.,  parcel  of  the  money  claimed  [that  the  said 
society,  at  the  time  when  the  said  sum  of  4L  6$.  6(2.,  parcel,  Ac,  be- 
came due  and  payable,  was,  and  from  thence  hitherto  had  been,  and 
still  was,  ready  to  pay  the  plaintiff  the  said  sum  of  42.  6«.  6(2.  parcel, 
&c. ;  and  that,  after  the  time  when  the  said  sum  of  4L  6«.  6(2.,  parcel. 
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te..  became  due  and  payable,  and  before  the  commencement  of  this 
auit,  the  said  society  'was  ready  and  willing  to  pay,  and  then  tendered 
and  offered  to  the  plaintiff  to  pay  him  the  said  smn  of  42.  6$.  6(2.,  parcel, 
fcc,  to  receive  which  of  the  said  society  the  plaintiff  then  wholly 
refused ;  and  the  defendants,  on  behalf  of  the  said  society,  brought  the 
said  42.  6s.  6d.  into  court,  &c. 

♦Secondly,  except  as  to  42.  6«.  6(i.,  that  the  said  society  never  r:(c-|Qft 
was  indebted  as  alleged.  ^ 

Thirdly,  to  the  first  count,  except  so  far  as  the  same  related  to  the 

said  sum  of  41.  Gs.  6d.^  parcel,  &c.,  that,  long  before  and  at  the  time  of 

the  accruing  of  the  supposed  causes  of  action  in  the  said  first  count 

mentioned,  and  to  which  that  plea  was  pleaded,  the  benefit  building 

society  in  the  declaration  mentioned,  to  wit,  the  Guardian  Building 

Society  and  Accumulating  Fund,  was,  and  from  thence  hitherto  had 

been,  and  still  was,  a  benefit  building  society  established  under  and  by 

virtue  of  the  act  made  and  passed  in  the  6  &  7  W.  4,  c.  82,  for  the 

regulation  of  benefit  building  societies;   that,  long  before  and  at  the 

said  time  when,  &c.,  all  the  rules  for  the  management  of  the  said  society, 

and  under  which  the  said  society  then  was  and  thereafter  was  to  be 

governed  and  guided,  had  been  and  were,  and  from  thence  hitherto  had 

been  and  were,  duly  and  according  to  law,  and  according  to  the  statute 

in  such  case  made  and  provided,  entered  in  a  book  kept  by  an  officer 

of  the  said  society  appointed  for  that  purpose,  and  which  said  book 

before  and  at  the  respective  times  aforesaid  was  and  still  is  open  at  all 

seasonable  times  for  the  inspection  of  the  members  of  the  said  society ; 

and  long  before  and  at  the  said  time  when,  &c.,  all  the  said  rules  had 

been  made  and  transcribed  pursuant  to  the  provisions  of  the  statutes  in 

such  case  made  and  provided,  and  also  certified  by  John  Tidd  Pratt, 

Esq.,  the  barrister  appointed  to  certify  the  rules  of  savings  banks  and 

friendly  societies,  to  be  in  conformity  to  law,  and  with  the  provisions 

of  the  said  first-mentioned  statute ;  and  the  said  rules  and  transcripts 

thereof,  so  certified  as  aforesaid,  had  been  and  were  allowed,  deposited, 

filed,  and  kept  pursuant  to  the  statutes  in  such  case  made  an^rovided ; 

and  the  said  rules,  before  and  at  the  said  time  when,  &c.f  and  from 

thence  hitherto,  had  been,  and  still  were,  in  full  force;   and  the  said 

society,  *before  and  at  the  respective  times  aforesaid,  was,  and  p^-  qq 

from  thence  hitherto  had  been  and  still  was,  entitled  to  the  *- 

benefit  of  the  said  statutes  respectively :  That,  before  and  at  the  said 

time  when,  &c.,  and  from  thence  hitherto,  there  were  and  still  are, 

amongst  the  said  rules,  certain  rules  in  the  words  and  figures  following, 

that  is  to  say, — 

«  Time  and  place  of  meeting. 

<<  I.  That  the  first  meeting  of  the  society  shall  be  held  on  Friday, 
the  3d  of  October,  1845,  at  the  Girls'  School  Room  of  the  Royal 
British  Institution,  Tabernacle  Row,  City  Road,  in  the  narish  of  St. 
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Luke,  and  county  of  Middlesex  ;  and  that  the  said  society  shall  con- 
tinue afterwards  to  meet  on  the  first  Friday  in  every  succeeding  month, 
at  such  place  as  the  members  may  from  time  to  time  appoint,  until  the 
object  of  the  society  shall  have  been  fully  accomplished  pursuant  to 
these  rules ;  and  such  meeting  shall  commence  at  seven  o'clock  in  the 
evening  precisely. 

«  Directors. 
<<  yill.  That  the  entire  management  of  this  society  shall  be  vested 
in  twelve  directors,  six  of  whom  shall  retire  annually,  to  be  determined 
by  ballot  amongst  themselves,  but  who  shall  be  eligible  to  be  re-elected. 

«  Subscriptions,  and  mode  of  payment. 

<(  XXXII.  That  every  person  entering  this  society  shall  pay  the 
sum  of  28.  6d,  per  share  as  entrance  money :  but  the  directors  shall 
have  full  power  to  increase  such  entrance  money  from  time  to  time  as 
they  may  deem  expedient. 

<^  XXXIII.  That  every  member  of  this  society,  on  the  first  nionthly 
meeting  in  October,  1845,  shall  then  commence  paying  his  or  her  sub- 
scription money  or  sum  of  10«.  per  share  for  each  and  every  share  he 
or  she  may  hold,  and  shall  afterwards  continue  to  pay  his  or  her  sub- 
scription money  of  10«.  per  share,  with  all  fines  which  may  be  due 
*20m  ^^^^  ^^  ^^  ^®^'  **  every  succeeding  *general  or  monthly  meet- 
-'  ing,  until  the  objects  of  this  society  shall  have  been  fully  accom- 
plished, such  payments  to  be  made  between  the  hours  of  7  and  half- 
past  8  o'clock  in  the  evening ;  and  every  member  neglecting  so  to  pay 
his  or  her  subscriptions  shall  be  fined  for  each  subscription  in  arrear 
agreeably  to  the  table  of  fines  annexed.  Any  member  not  having 
executed  a  mortgage  to  the  society  as  hereinafter  mentioned^  continuing 
to  neglect  the  payment  of  his  or  her  monthly  stibseriptions  for  six  con- 
secutive monthly  nights^  shall  thereupon  cease  to  be  a  memher  of  tht 
society  J  and  forfeit  all  his  or  her  interest  therein. 

<(  XXXIV.  That,  if  any  member  shall  be  in  arrear  in  respect  of  his 
or  her  subscriptions  or  fines  for  more  than  one  general  or  monthly 
meeting,  every  payment  afterwards  made  by  such  member  shall  be 
applied  to  the  liquidation  of  the  whole  or  the  first  part  of  such  arrear, 
as  the  case  may  be. 

u  Members  withdrawing. 

« LXIY.  That  any  person  who  shall  be  desirous  of  withdrawing  - 
from  the  society  any  share  or  shares  which  shall  not  have  been  pur- 
chased according  to  rule  38,  shall  be  allowed  to  do  so,  on  giving  one 
month's  previous  notice  in  writing  of  such  his  or  her  intention  to  the 
manager  at  any  general  meeting  of  the  society ;  and  the  money  <%iib- 
scribed  in  respect  of  such  share  or  shares  shall  be  repaid  to  such 
member,  subject  only  to  the  forfeitures  next  hereafter  mentioned,  that 
is  to  say,  if  application  to  withdraw  shall  be  made  within  the  first  year 
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from  the  first  meeting  thereof,  a  forfeiture  of  1{.  Is.  per  share  in 
addition  to  the  entrance  fee  ;  if  within  the  second  year  from  the  said 
first  meeting,  a  forfeiture  of  lOs.  6d.  per  share  in  addition  to  the 
entrance  fee ;  and,  if  the  application  to  withdraw  be  made  within  the 
third  year  from  the  holding  the  said  first  meeting,  he  shall  take  the  net 
amount  of  subscriptions  *paid,  exclusiye  of  entrance  fee  only : 
that,  if  the  application  to  withdraw  any  such  share  or  shares 
shall  be  made  within  the  fourth  or  any  subsequent  year  from  the  hold- 
ing of  such  first  meeting,  the  directors  are  hereby  empowered  to  allow 
the  members  so  desirous  of  withdrawing,  out  of  the  profits  which  the 
society  shall  haye  realised,  such  bonus  for  the  withdrawal  of  each  share 
as  they  shall  from  time  to  time  determine. 

<<  LXV.  That,  if  more  than  one  member  shall  give  notice  to  with- 
draw at  one  time,  they  shall  be  paid  in  rotation  according  to  the 
priority  of  notice,  or  shall  pay  5  per  cent,  on  the  amount  received  in 
advance,  until  they  become  entitled  to  receive  by  rotation.  Provided 
always  that  the  forfeitures  hereby  imposed  shall  not  extend  to  widows 
and  children  of  deceased  members. 

<<IiXyi.  That  in  all  cases  of  the  withdrawal  of  shares  from  the 
society,  subscriptions  in  arrear,  and  all  fines  incurred  previously  to  any 
such  application,  shall  be  deducted  from  the  amount  which  the  member 
or  members  shall  be  entitled  to  receive. 

«  Fines  to  go  to  the  general  fund. 
<<  LXX V.  That  the  fines  and  all  other  payments  that  may  be  made 
by  any  member  or  members,  or  otherwise,  save  and  except  such  fines 
as  the  directors  may  from  time  to  time  impose  upon  and  amongst  them- 
selves, and  on  the  manager,  surveyor,  and  solicitor,  to  insure  early 
attendance,  shall  be  considered  as  part  of  the  assets  of  the  society,*  and 
shall  be  applied  to  the  increase  of  the  general  fund. 

(<  Termination  of  the  said  society. 
«XCIX.  That  when  the  amount  or  value  of  1202.  shall  have  been 
realized  for  each  share  after  all  expenses  and  liabilities  of  the  society 
have  been  fully  paid  and  satisfied,  the  accounts  shall  be  finally  audited, 
printed,  and  sent  to  each  member  in  manner  hereinbefore  mentioned, 
and  this  society  shall  terminate ;  and  the  '^trustees  shall,  upon  r^onQ 
the  authority  in  writing  of  the  directors,  signed  by  the  chair-  ^ 
man  and  attested  by  the  manager,  deliver  up  to  each  member,  or  his 
or  her  legal  representative,  the  title  deeds  and  other  documents  which 
shall  have  been  deposited  with  them  by  such  member  as  a  security  to 
this  society,  and  shall  and  will,  at  his,  her,  or  their  request  and  ex- 
pense, endorse  on  his  or  her  mortgage  an  I  security  a  receipt  for  all 
the  moneys  intended  to  be  secured  thereby,  pursuant  to  the  6  &  7  W* 
4,  c.  32,  B.  5. 
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«  Reference  of  disputes  to  arbitration. 
«C1I.  That  the  directors  for  the  time  being  shall  determine  all 
disputes  which  may  arise  respecting  the  construction  of  these  roles,  or 
any  clauses,  matters,  or  things  therein  contained,  and  also  of  any 
additions,  alterations,  or  amendments  of  the  same,  which  shall  or  maj 
hereafter  arise  between  the  trustees,  ofScers,  or  other  members  of  thn 
society ;  and  the  decision  of  the  directors,  if  satisfactory,  shall  be  final 
and  conclnsiye;  but,  if  not  satisfactory,  reference  shall  be  made  to 
arbitration,  pursuant  to  10  G.  4,  c.  56,  s.  27:  and  that,  at  the  first 
meeting  of  the  directors  of  this  society  after  the  enrolment  of  these 
rules,  five  arbitrators  shall  be  elected,  none  of  the  said  arbitrators 
being  beneficially  interested,  directly  or  indirectly,  in  the  funds  of  thk 
society :  and  that,  in  case  all  or  any  of  the  said  arbitrators  so  to  be 
appointed  shall  die  or  shall  refuse  or  neglect  or  become  incapable  to 
act,  the  directors  shall,  at  their  then  next  meeting,  name  and  appoint 
one  or  more  arbitrator  or  arbitrators  as  aforesaid  to  act  in  the  place  of 
the  said  arbitrator  or  arbitrators  so  dying,  or  refusing,  or  neglectiiig, 
or  being  incapable  to  act  as  aforesaid ;  and  that,  in  each  case  of  dis* 
pute,  the  names  of  the  arbitrators  shall  be  written  on  pieces  of  paper, 
and  placed  in  a  box  or  glass,  and  the  three  whose  names  are  first 
drawn  by  the  complaining  party,  or  by  some  one  appointed  by  hun  or 
^oAo-i  '^her,  shall  be  the  arbitrators  to  decide  the  matters  in  dif* 
-'  ference," — ^as  by  the  said  rules,  reference  being  thereunto  had, 
will,  amongst  other  things,  appear.  Averment,  that,  whilst  the  said 
rules  were  in  full  force,  and  before  the  said  time  when,  &c.,  to  wit,  on 
the  1st  of  October,  1845,  the  plaintiff  became  and  was  a  member  of 
the  said  society,  and  the  owner  or  holder  of  one  share  therein ;  and  in 
respect  thereof  he  the  plaintiff  from  time  to  time  paid  to  the  said 
society  divers  subscription  moneys  and  fines  which  became  due  and 
payable  from  him  to  the  said  society  for  and  on  account  of  his  said 
share,  pursuant  to  the  said  rule  in  that  behalf  numbered  XXXIII: 
That  the  plaintiff  never  executed  any  mortgage  to  the  said  society] : 
That,  hefcre  the  eommeneement  of  this  suitj  the  plaintiff  continued  to 
neglect  the  payment  of  hie  wonthlg  eubecriptione  payable  hy  him  to  the 
eaid  society  in  retpect  of  his  said  ehare,  for  six  consecutive  monthly 
nights  which  elapsed  before  the  commencement  of  this  suit,  and  there- 
upon,  and  before  the  commencement  of  this  suit,  the  plaintiff  ceased  to 
be  a  member  of  the  said  society,  and  forfeited  ail  his  interest  therein 
(including  his  aforesaid  share,  and  all  subscriptions,  fines,  and  pay- 
ments theretofore  made  in  respect  thereof),  pursuant  to  the  said  role 
of  the  said  society  in  that  behalf  numbered  XXXIII :  And  that  the 
ttioney  claimed  in  the  first  count,  except  as  to  the  said  sum  of  4Z.  69. 
6d.j  parcel,  &c.,  consisted  entirely  of  subscription  moneys  and  fines  so 
paid  by  the  plaintiff  to  the  said  society  as  aforesaid,  and  not  of  snj 
other  or  different  money. 


COMMON  BENCH  REPORTS.    (1  J.  SCOTT.    N.  S.)        204 


Fourth  plea, — to  the  first  count,  except  so  far  as  the  same  related  to  the 
said  sum  of  42.  6«.  6(7.,  parcel,  &c., — that  the  matters  alleged  in  so  much 
of  the  defendants*  third  plea  above  pleaded,  as  commenced  with  the  first 
word  "that"  [ante,  p.  197]  and  ended  with  the  words  "never  executed 
%ny  mortgage  to  the  said  society"  *[ante,  p.  203],  inclusive  of  r^^noA 
such  words,  were  true  in  substance  and  in  fact,  in  manner  and  ^ 
form  as  above  alleged,  and,  to  avoid  prolixity,  the  defendants  there 
repeated  the  same  by  reference  as  part  of  that  plea :  That,  before  the 
accruing  of  the  supposed  cause  of  action  in  the  first  count  mentioned, 
and  before  and  at  the  time  of  the  commencement  of  this  suit,  five  arbi- 
trators had  been  and  were  duly  elected  and  appointed  pursuant  to  the 
sidd  rule  of  the  said  society  in  that  behalf,  to  wit,  the  said  rule  numbered 
Cn :  That  none  of  the  said  arbitrators  were  or  are  beneficially  interested, 
directly  or  indirectly,  in  the  funds  of  the  said  society :  That  the  money 
claimed  in  the  said  first  count,  except  as  to  the  said  sum  of  iL  6s.  6(2., 
parcel,  &c.,  consisted  entirely  of  subscription  moneys  and  fines  so  paid 
by  the  plaintiff  to  the  said  society  as  aforesaid,  and  not  of  any  other  or 
different  moneys :  That  the  claim  of  the  plaintiff  in  the  said  first  count 
mentioned,  except  as  to  the  said  sum  of  il.  6«.  6d.,  parcel,  &c.,  before 
and  at  the  time  of  the  commencement  of  this  suit,  was,  and  still  remained, 
a  matter  in  dispute  between  the  plaintiff  and  the  said  society  within  the 
true  intent  and  meaning  of  the  said  last-mentioned  rule  numbered  Gil ; 
and  that  the  said  society,  before  the  commencement  of  this  suit,  claimed, 
and  still  claimed,  to  retain  the  said  moneys  respectively  under  and  by  virtue 
of  the  rules  of  the  said  society  thereinbefore  set  forth,  or  some  or  one  of 
them ;  and  the  plaintiff,  before  and  at  the  time  of  the  commencement  of  this 
Bait,  disputed,  and  still  disputed,  such  claim :  That  the  said  matter  so 
m  dispute  as  aforesaid,  and  the  said  claim  of  the  plaintiff  in  respect 
thereof,  ought  to  be  referred  to  arbitration  pursuant  to  the  said  rule 
numbered  Gil,  and  the  statute  in  such  case  made  and  provided,  and  the 
same  ought  not  to  be  recovered  by  action  in  this  court :  And  that,  after 
the  accruing  of  the  supposed  causes  of  action  in  the  said  first  count 
mentioned,  ^except  as  to  the  said  sum  of  42.  6«.  6(2.,  parcel,  &c.,  r^onc 
and  after  the  said  dispute  in  respect  thereof,  and  before  the  ^ 
commencement  of  this  suit,  the  said  society  were  ready  and  willing  to 
refer  the  same  to  arbitration  pursuant  to  the  said  rule  numbered  Oil, 
and  the  statute  in  such  case  made  and  provided,  whereof  the  plaintiff 
then  had  notice  and  well  knew ;   but  the  plaintiff  wilfully  neglected 
and  refused  to  join  or  concur  in  any  such  reference,  and  afterwards 
commenced  this  action. 

The  plaintiff  joined  issued  on  the  defendants'  first,  second,  and  fourth 
pleas. 

To  the  third  plea  he  replied,  that,  in  the  said  rules  is  a  rule  numbered 
IV,  intituled  "  Trustees  dying,  resigning,  &c.,"  and  which  contains  the 
following  words,  "  Provided  always,  that,  in  case  of  any  trustee  being 
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removed,  and  a  new  one  appointed  in  his  stead,  snch  remoyal  shall  not 
operate  to  his  prejudice  as  a  member  of  this  society  so  long  as  he  shall 
think  proper  to  conform  to  the  rules  thereof;  and,  upon  such  trustee  or 
trustees'  death,  resignation,  or  removal  by  the  members,  all  and  every 
deeds,  writings,  and  papers,  and  other  property  belonging  to  this  society, 
in  the  custody  or  possession  of  such  deceased,  resigned,  or  removed 
trustee,  shall  be  demanded  by  the  chairman  of  the  directors  for  the  time 
being  for  and  on  behalf  of  the  continuing  and  newly  appointed  trustee 
or  trustees ;  and,  if  the  same  be  withheld,  or  in  case  of  refusal  to  trans- 
fer his  estate  and  interest  in  any  property  given  as  security  or  mortgaged 
to  this  society,  by  the  representatives  of  any  such  deceased  trustee,  or 
by  such  resigned  or  removed  trustee,  and  the  party  or  parties  so  with- 
holding or  refusing  shall  have  been  or  shall  be  a  member  or  members, 
he  or  they  shall  be  expelled  this  society,  and  shall  forfeit  all  the  money 
he  or  they  shall  have  paid  to  this  society,  and  all  interest  or  share  of 
the  assets  thereof,  and  shall  be  compelled  by  all  legal  and  equitable 
i^ofiai  °i6*i^  ^0  gi^^  uP)  '^'convey,  assign,  and  transfer  the  same  in  such 
-■  manner  as  the  directors  shall  require," — by  which  it  appears  that 
the  term  '^  interest"  in  the  said  rule  numbered  XXXIII  was  not  intended 
to  include,  and  did  not  and  does  not  include,  the  subscriptions  and 
moneys  paid  by  the  member  to  the  said  society. 

The  defendants,  as  to  the  replication  to  the  third  plea,  admitted,  that, 
in  the  said  rules  was  a  rule  numbered  IV,  intituled  "  Trustees  dying, 
resigning,  &c.,"  and  which  contained  the  words  in  that  behalf  set  out 
in  the  said  replication ;  and  they  joined  issue  upon  the  residue  of  the 
said  replication. 

The  cause  came  on  for  trial  before  Crowder  J.,  at  the  second  sitting 
at  Westminster  in  Trinity  Term  last,  when  a  verdict  was  found  for  the 
plaintiff  for  35Z.,  less  42. 6«.  6(2.  money  brought  into  court  upon  the  first 
plea,  which  was  found  for  the  defendants,  subject  to  the  opinion  of  the 
court  on  the  following  case : — 

The  defenaants  are  the  trustees  of  the  Guardian  Building  Society  and 
Accumulating  Fund,  which  is  a  benefit  building  society  established  under 
and  by  virtue  of  the  6  &  7  W.  4,  c.  32,  intituled  "  An  act  for  the  regu- 
lation of  building  societies;"  and  all  the  rules,  orders,  and  regulations 
under  which  the  said  society  is  governed  have  been  and  are  duly  and 
according  to  law,  and  the  statutes  in  such  case  made  and  provided, 
certified,  enrolled,  exhibited,  allowed,  confirmed,  and  filed :  and  the 
society  is  entitled  to  the  benefit  of  the  said  statute  of  6  &  7  W.  4,  c.  32, 
and  other  the  statutes  for  the  regulation  of  building  societies. 

The  plaintiff  was  a  member  of  the  society  to  the  extent  of  one 
share.  The  share  originally  belonged  to  one  George  Clark,  who  trans- 
ferred it  to  the  plaintiff  on  the  6th  of  November,  1847.  From  the  time 
of  the  transfer  up  to  and  until  the  month  of  February,  1851,  inclusive. 
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the  plaintiff  paid  his  monthly  subscription  money  of  10«.  *per  r^Q/^^ 
share ;  and  the  whole  of  such  payments  by  the  plaintiff  to  the  ^ 
said    society,   from    the    time    of   the    commencement    of   the    said 
society  to  the   time   of  the   plaintiff's  making   default   as  hereafter 
mentioned,  amounted  to  857. 

From  the  month  of  March,  1851,  and  for  seven  consecutive  months, 
that  is,  to  September,  1851,  inclusive,  the  plaintiff  made  default  in 
payment  of  his  monthly  subscription  to  the  said  society  in  respect  of  the 
said  share  he  held  therein. 

The  plaintiff  has  not  executed  any  mortgage  to  the  said  society. 

On  the  5th  of  September,  1851,  the  plaintiff  caused  to  be  tendered 
at  the  monthly  meeting  night  held  on  the  5th  of  September,  1851,  his 
subscriptions  for  the  respective  months  of  March,  April,  May,  June, 
July,  August,  and  September,  and  the  fines  due  on  account  of  the  non- 
payment of  the  said  several  subscriptions  respectively,  in  the  whole 
amounting  to  42.  6s.  6(2. ;  and  the  said  sum  of  42.  6«.  6d,  was  received 
of  and  from  the  plaintiff  on  account  of  his  said  subscriptions  and  fines, 
by  two  of  the  directors  of  the  said  building  society  on  the  rota  for  that 
evening,  and  attending  and  acting  under  the  20th  rule  of  the  said  society, 
and  being  the  only  directors  present ;  and  receipts  were  signed  for  the 
said  several  subscriptions  and  fines,  and  then  delivered  to  the  said  plain- 
tiff.    [The  receipts  were  set  out.] 

On  the  28d  of  September,  being  the  first  meeting  of  the  directors 
after  the  5th,  the  receipt  of  the  subscriptions  and  fines  was  discussed ; 
and  the  following  resolutions  were  come  to : — "  Resolved,  firstly,  that 
Mr.  Card,  having  allowed  his  subscription  to  become  six  months  in 
arrear,  such  period  expiring  at  the  meeting  in  August  last,  did  at  that 
meeting  cease  to  be  a  member  of  this  society,  and  forfeited  all  his 
interests  therein ;  and  this  court  do  hereby  direct  the  manager  to  erase 
Mr.  Card's  name  from  the  list  of  members.  Secondly,  that  the 
^solicitor  be  directed  to  wait  upon  Mr.  Card,  communicate  to  him  r^cono 
the  foregoing  resolution,  and  return  to  him  the  42.  6«.  6(2.  taken  ^ 
by  the  directors  at  the  September  meeting ;  the  said  directors  having 
informed  the  board  that  the  money  was  received  in  ignorance  of  the 
stringency  of  the  rule.  Thirdly,  that  the  directors  appointed  to  receive 
the  subscriptions  at  the  October  meeting  be  instructed  to  refuse  to 
receive  any  money  from  Mr.  Card,  should  he  attend  and  offer  to  pay 
the  subscription  on  the  said  share  so  forfeited  as  aforesaid." 

It  was  objected  on  the  part  of  the  plaintiff,  that  these  resolutions 
ought  not  to  be  admitted  to  be  read  in  evidence  against  him.  But  they 
were  admitted  by  the  learned  judge,  after  evidence  given  that  the  plain- 
tiff was  informed  that  such  resolutions  had  been  made,  and  that,  in  pur- 
suance therof,  the  solicitor  had  communicated  the  same  to  him,  and  had 
tendered  to  him  the  sum  mentioned  in  the  resolutions ;  which  tender  was 
admitted. 
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The  day  after  these  resolutions  passed,  Mr.  J.  Wright,  the  attorney 
of  the  said  building  society,  called  on  the  plaintiff,  and  stated  that  the 
directors  on  the  rota  had  made  a  mistake  in  receiving  the  said  sum  of 
42.  6«.  6(2.,  the  share  having  been  previously  forfeited.  The  said  Mr. 
Wright,  on  behalf  of  the  said  society,  then  tendered  and  offered  to  p&j 
to  the  plaintiff  the  said  sum  of  42.  6ii.  6<2.  paid  to  the  said  society  by 
the  plaintiff;  but  the  plaintiff  declined  to  receive  the  same« 

On  the  15th  of  January,  1853,  the  plaintiff  wrote  to  the  manager  of 
the  society,  as  follows : — 

^^  Sir, — Claiming  to  be  a  member  of  the  Guardian  Building  Society, 
of  which  you  are  secretary,  it  is  my  intention  to  establish  that  claim 
before  the  directors  of  such  society  at  the  earliest  period.  I  therefore 
request  you  to  inform  me  when  next  the  directors  meet,  in  order  that 
the  matter  in  dispute  may  be  brought  before  them  agreeably  to  rule 
102/' 

*2091  *^^  *^®  ^^^^  ^^  February,  1858,  the  plaintiff,  not  having  re- 
■^  ceived  any  answer  to  that  letter,  wrote  and  sent  to  the  manager 
of  the  said  society  the  following  notice : — 

^*  Take  notice,  that  I,  the  unde^rsigned,  claim  to  be  a  member  of  the 
Guardian  Building  Society,  of  which  you  are  secretary;  and  that  claim 
being  disputed  by  the  executive  of  that  society,  I  demand,  agreeably  to 
the  rules  of  that  society,  arbitration  to  be  appointed  at  the  earliest  op- 
portunity, in  order  that  I  may  endeavour  to  establish  my  claim  to  such 
membership.  And  take  further  notice  that  I  also  claim  and  demand 
the  return  of  all  moneys  paid  by  me  to  such  said  society;  and  that 
I  shall  be  satisfied  with  the  decision  which  such  arbitrators  shall  come 
to,  either  as  to  my  being  a  member  or  as  to  the  return  of  money  paid 
by  me  as  aforesaid ;  and  the  result  of  such  decision  shall  be  considered 
by  me  as  final." 

The  plaintiff  received  no  answer  to  this  notice ;  and,  on  the  3d  of 
March,  1854,  he  again  wrote  to  the  directors  of  the  society,  as  follows  :-— 

'^  I  beg  once  more  to  call  your  attention  to  my  case,  having  frequently 
made  application  to  Mr.  Thomas  (the  manager)  for  the  investigation  of 
my  claim  for  my  restoration  as  a  member  of  the  building  society,  and 
having  been  frequently  told  by  that  gentleman  that  I  had  forfeited  all 
claim  on  the  society.  I  now  venture,  as  a  last  resource,  to  address  yon 
on  the  subject,  A  few  years  ago,  I  was  admitted  a  member ;  and,  after 
having  paid  in  a  large  sum  of  money,  I  by  accident  omitted  to  pay  my 
subscriptions  for  six  consecutive  months ;  but,  on  the  seventh  monthly 
night,  I  sent  the  whole  of  my  subscription,  together  with  the  fines,  which 
was  accepted  by  the  society ;  and  my  messenger  was  then  told  to  inform 
me,  that,  if  I  again  neglected  for  six  consecutive  months,  I  should  be 
M-iai  ^^^^^^9  snd  forfeit  all  claims  on  the  society  or  *its  funds.  A 
-'  few  days  after  such  payment,  a  gentleman  called  on  me,  stating, 
my  last  money  was  taken  by  mistake,  that  I  had  been  expelled,  and  that 
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I  could  have  my  last  money  paid  returned  to  me;  and,  thinking  it  was 
not  a  fair  proposition,  I  declined  to  make  application  for  the  same.  My 
opinion  as  to  the  unjust  expulsion  continues  the  same ;  and  (if  consist- 
ent with  your  rules)  I  am  now  satisfied  to  abide  the  decision  of  arbitra- 
tors, whether  I  am  or  not  to  be  a  member,  upon  the  payment  of  all 
arrears  up  to  the  present  time." 

On  the  7th  of  April,  1854,  the  plaintiflf  received  from  the  manager  of 
the  society  the  following  letter; — 

**  Sir, — I  am  instructed  by  the  directors  of  the  Guardian  Building 
Society  to  acknowledge  the  receipt  of  your  letter  of  the  8d  ultimo,  and 
to  refer  you  to  the  printed  rules  on  which  the  society  was  established 
and  is  conducted,  and  which  in  their  judgment  fully  answer  your  appli- 
cation. '<  James  Wright,  Manager." 

All  the  letters  set  forth  in  this  case  were  written  and  posted  on  the 
days  on  which  they  are  dated,  and  were  all  received  in  due  course  of 
post. 

The  defendants  did  not  at  any  time  offer  to  refer  the  said  dispute  to 
arbitration,  although  the  plaintiff  was  always  ready  to  have  the  same 
referred  to  arbitration,  and  informed  the  directors  thereof ;  but  they  re- 
fused the  arbitration ;  and  there  was  no  evidence  that  the  plaintiff  took 
any  other  steps  as  to  the  arbitration. 

A  book  containing  the  rules  of  the  said  society  accompanied  the  case, 
and  it  was  agreed  by  both  parties  that  the  court  should  be  at  liberty  to 
refer  to  the  contents  of  the  said  book,  as  if  they  were  part  of  the 
case,  and  fully  set  out  in  it. 

The  court  was  to  draw  such  inferences  from  the  facts  and  documents 
stated  in  the  case  as  a  jury  ought  to  have  drawn. 

*The  question  for  the  opinion  of  the  court  was, — Whether  the  r^Qii 
plaintiff  was  entitled  to  recover  the  said  sufn  of  35Z.,  less  4Z.  68.  ^ 
6(2.,  paid  by  the  plaintiff  to  the  said  society  as  his  subscription  to  the 
said  society  from  the  commencement  of  the  said  society  until  the  time 
of  his  making  default,  as  stated  above,  or  any  part  thereof. 

If  the  court  were  of  opinion  that  the  plaintiff  toas  entitled  to  recover 
the  sum  of  35Z.,  less  41.  6«.  6df.,  or  any  part  thereof,  the  verdict  entered 
for  the  plaintiff  was  to  stand  for  so  much  as  the  court  might  think  the 
plaintiff  entitled  to  recover.  If  the  court  were  of  a  contrary  opinion, 
a  nonsuit  was  to  be  entered. 

In  the  even^  of  the  court  being  of  opinion  that  the  plaintiff  was  enti* 
tied  to  recover  anything,  the  court  was  to  direct  how  the  verdict  was  to 
stand  upon  the  several  issues  joined  between  the  parties. 

Edward  J(xme«,  Q.  C,  for  the  plaintiff.  [Gresbwell,  J. — Is  the 
plaintiff  a  member  of  the  society  or  not  ?]  In  the  first  instance  he  was 
improperly  expelled :  but,  once  expelled,  he  was  entitled  to  treat  him- 
self as  no  longer  a  member.  [Crbsswbll,  J. — If  you  insist  that  he  is 
not  a  member,  where  is  the  evidence  of  his  expulsion  ?]    If  you  say  bo 
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i$  a  member,  liow  can  he  sue  ?]  The  party  does  not  ipso  facto  cease  to 
be  a  member,  by  virtae  of  the  83d  rale,  by  neglect  to  pay  his  monthly 
subscriptions  for  six  consecutive  monthly  nights.  Something  must  first 
be  done.  The  directors  might  waive  their  right  to  take  advantage  of 
his  default :  and  this  they  have  done,  by  receiving  the  money  after  the 
forfeiture  was  incufred.  [Cresswi^ll,  J. — The  statement  is,  that  the 
money  was  received  by  the  two  directors  in  ignorance  of  the  stringency 
of  the  rule.  There  was  evidently  no  intention  on  their  part  to  waive 
the  forfeiture,  even  if  they  had  power  to  do  so.]  They  were  bound  to 
have  knowledge  of  the  rule.  [Crowder,  J. — ^But,  could  they  waive  a 
i^n-iq-i  forfeiture?]     The  ^general  management  of  the  society  is  vested 

•^  in  the  directors.  [^Athertan. — The  26th  rule  empowers  Jive 
directors  to  act :  the  case  states  that  two  only  were  present  when  that 
was  done  which  is  relied  upon  as  a  waiver  of  the  forfeiture.]  The  presence 
of  five  directors  was  not  essential  to  the  receipt  of  money :  and  the  waiver 
of  a  forfeiture  by  receipt  of  the  subscriptions  clearly  would  be  within  the 
province  of  those  who  were  intrusted  by  the  directors  to  receive  subscrip- 
tions and  fines.  [Crowder,  J.,  referred  to  The  British  Industry  Life 
Assurance  Company,  App.,  Ward,  Resp.,  17  C.  B.  644  (E.  C.  L.  R. 
vol.  84),  where  it  was  held  that  an  agent  to  receive  money  on  behalf  of 
the  company,  had  no  authority  to  waive  a  forfeiture,  or  to  make  a  new 
contract  for  the  company.]  That  case  is  hardly  consistent  with  Wing 
V.  Harvey,  5  De  Gex,  M'N.  &  G.  265,  before  the  Lords  Justices.  A 
life  policy  was  subject  to  a  condition  making  it  void  if  the  assured  went 
beyond  the  limits  of  Europe  without  license :  an  assignee  of  the  policy, 
on  paying  the  premium  to  a  local  agent  of  the  society  at  the  place 
where  the  assurance  had  been  effected,  informed  him  that  the  assured 
was  resident  in  Canada :  the  agent  stated  that  this  would  not  avoid  the 
policy,  and  received  the  premiums  until  the  assured  died :  and  it  was 
held,  that  the  society  were  precluded  from  insisting  on  the  forfeiture. 
Lord  Justice  Knight  Bruce  there  says, — '^  If  the  directors,  represented 
by  the  defendant,  had  themselves  personally  received  the  premiums 
which  Mr.  Lockwood  received,  with  the  same  knowledge  that  he  had, 
there  certainly  would  have  been  a  waiver  of  the  forfeiture,  and  the 
defence  in  this  case  would  have  been  ineffectual.  But  he  was  their  agent 
for  the  purpose  of  receiving  premiums  at  least  on  subsisting  policies. 
The  premiums  in  question  were  paid  to  him  on  the  faith  of  the  policies 
continuing  valid  and  effectual  notwithstanding  Mr.  Bennett's  departure 
*21S1  ^^^  Canada,  and  residence  there, — ^a  faith  in  *whic£  Mr.  Lockwood 

-^  knowingly  acquiesced,  and  to  which  he  expressly  acceded.  The 
premiums  thus  paid  having  been  transmitted  by  Mr.  Lockwood  from 
time  to  time  to  the  directors,  and  retained  by  them  without  objection,  I 
think  that,  whether  Mr.  Lockwood  informed  or  did  not  inform  them  in 
fact  of  the  true  state  of  circumstances  in  which  the  premiums  were 
paid  to  him,  the  directors  became,  and  that  they  are,  as  between  them 
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and  the  plaintiff,  as  much  bound  as  if  he  had  paid  the  premiums 
directly  to  themselves,  they  knowing  at  the  time  on  each  occasion  the 
place  of  Mr.  Bennett's  residence.  The  directors,  taking  the  money, 
were  and  are  precluded  from  saying  that  they  received  it  otherwise  than 
for  the  purpose  and  in  the  faith  for  which  and  in  which  Mr.  Wing 
expressly  paid  it."  [Cresswell,  J. — He  seems  to  have  considered  the 
office  affected  with  notice.]  But  he  treats  that  as  immaterial.  [Grbss- 
WELL,  J. — If  you  introduce  into  that  case  the  fact  which  appears 
here,  that  the  directors,  immediately  upon  being  made  acquainted  with 
the  circumstances,  repudiated  the  payment  and  their  liability,  would  the 
Lords  Justices  have  held  the  society  liable?]  The  facts  of  the  two 
cases,  it  is  submitted,  are  as  nearly  parallel  as  possible.  The  direct-* 
ore,  who  must  be  assumed  to  be  cognisant  of  all  the  facts,  do  not  declare 
the  plaintiff's  interest  forfeited  until  they  have  received  the  money. 
It  clearly  was  not  competent  to  them  afterwards  to  elect  to  treat  the 
omission  to  pay  as  a  forfeiture :  Hyde  v.  Watts,  12  M.  &;  W.  254.t 
The  case  is  analogous  to  those  of  conditions  waived  between  landlord 
and  tenant :  Doe  d.  Bryan  v.  Bancks,  4  B.  &;  Aid.  401.  [Williams,  J. 
—That  matter  was  very  much  discussed  in  Doe  d.  Gatehouse  v. 
Rees,  4  N.  C.  384  (E.  C.  L.  R.  vol.  83),  6  Scott,  161.]  Although  the 
directors  could  not  properly  exclude  the  plaintiff  from  the  society  after 
having  so  waived  the  forfeiture,  still,  as  they  have  assumed  to  do  so,  he 
is  entitled  to  adopt  their  act  of  exclusion,  and  to  bring  this  ^action,  r^^nij^ 
The  jurisdiction  of  the  court  clearly  is  not  ousted  by  the  arbitra-  ^ 
tion  clause, — rule  102.  Clear  and  distinct  words  are  necessary  for  that 
parpose.  If  the  plaintiff  had  applied  for  a  mandamus  to  compel  the 
directors  to  appoint  arbitrators,  he  would  have  been  met  by  the  objectioii 
that  he  had  ceased  to  be  a  member  of  the  society.  In  Morrison  v. 
Glover,  4  Exch.  480,  f  it  was  held  that  a  rule  of  a  building  society 
requiring  disputes  between  the  society  and  any  member  thereof  to  be 
referred  to  arbitration,  pursuant  to  the  10  6.  4,  c.  56,  s.  27  (incorpo- 
rated with  the  6  &;  7  W.  4,  c.  82),  applies  only  to  matters  in  dispute 
between  the  society  and  any  member  as  member.  The  subject  was  also 
under  discussion  in  Gutbill  v.  Kingdom,  1  Exch.  494.t  By  the  1st 
section  of  the  6  &  7  W.  4,  c.  82,  all  fines  are  to  be  reasonable.  Now, 
it  dearly  is  not  reasonable  to  provide  that  a  member  shall  forfeit  his 
rights,  where  nearly  the  whole  subscription  has  been  paid  up,  for  one 
default. 

Atkerton  (with  whom  was  J<jyee\  contr&,  was  stopped  by  the  court. 

C&S88WELL,  J. — This  appears  to  me  to  be  a  very  plain  case.  By  the 
83d  rule  of  the  society,  it  is  provided  that  any  member  not  having  exe- 
cated  a  mortgage  to  the  society,  as  thereinafter  mentioned,  continuing 
to  neglect  the  payment  of  his  monthly  subscriptions  for  six  consecutive 
monthly  nights,  ehaU  thereupon  eeaee  to  be  a  member  of  the  society^  and 
fwfeU  dU  hie  intereet  therein.    It  is  said,  that  that  rule  does  not  ope- 
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rate  a  forfeiture,  until  there  has  been  a  declaration  of  the  forfeitare  by 
a  meeting  of  the  directors ;  and  that,  before  such  declaration  of  for- 
feiture took  place  in  this  case,  the  forfeiture  had  been  waived  by  the 
acceptance  of  the  money.  It  seems  to  me,  however,  that  there  is  do 
♦01  'il  ®^^^®^*^®  ^f  *  waiver.  The  two  directors  who  received  the  *money 
^^  -'  on  the  seventh  monthly  night,  had  no  authority  to  waive  tbe 
forfeiture :  and  the  moment  the  money  was  handed  over  to  the  directors, 
it  was  returned  and  the  transaction  repudiated.  The  defendants  are 
clearly  entitled  to  judgment. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  there  is  not  the 
slightest  pretence  for  saying  that  there  is  anything  unreasonable  or 
contrary  to  law  in  the  rule  in  question. 

Growdbr,  J.,  concurred.  Judgment  for  the  defendants. 


In  the  Matter  of  SARAH  GARDNER.    Nov.  15. 

Upon  a  motion  to  dispeuM  with  the  hnsband'i  eononrrence  in  a  deed  for  the  oonTcyanee  bj  tic 
.    wifo  of  her  leparate  property,  the  affidavit  mast  contain  the  addition  or  description  of  <be 
hnsband. 

KiNGDON,  on  a  former  day  in  this  term,  moved  for  a  rule  to  enable 
Sarah  Ghtrdner,  a  married  woman,  whose  husband  had  deserted  her  in 
the  year  1846,  and  of  whose  residence  or  existence  she  was  ignorant,  to 
convey  her  interest  in  certain  property,  without  his  concurrence. 

The  affidavit  was  objected  to  by  the  Master,  on  the  ground  that  it 
contained  no  addition  or  description  of  the  applicant's  husband. 

The  motion  was  now  renewed  upon  an  amended  affidavit,  and 

Granted. 


^oi^T  *In  the  Matter  of  a  Plaint  in  the  County  Court  of  WORCES- 
^^^J      TER  holden    at    STOURBRIDGE,   between  MEREDITH 
and  WHITTINGHAM  and  Others.    Nov.  7. 

A  friendly  looietj  enrolled  its  rules  in  18S2,  nnder  the  10  G.  4,  e.  57,  and  shortly  aftenrsMi 

framed  new  raleSi  which  were  nerer  enrolled  or  certified. 
In  an  action  in  the  county  court,  hy  a  member  ogninst  the  stewards  for  sick  pay, — HeR  Uist 

the  society  was  a  subsisting  society  nnder  the  originnl  roles,  by  virtue  of  the  18  A  19  Viet.«. 

63.  s.  2 ;  and|  consequently,  that  the  county  eourt  had  jurisdiction,  under  the  41st  eeetion  of 

that  act 

A  PLAINT  was  levied  in  the  Stourbridge  county  court  at  the  suit  of 
Meredith  against  the  stewards  of  a  society  called  The  Seven  Stars 
Friendly  Society,  under  the  circumstances  stated  in  the  following 
judgment  which  was  delivered  by  the  judge  of  that  court  on  the  27th 
of  October  last : — 
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"  The  plaintiff  sought  to  recover  ISs.j  for  three  weeks'  pay,  from  the 
itewards  of  a  society  called  The  Seven  Stars  Friendly  Society,  enrolled 
on  the  4th  of  January,  1882,  and  certified  by  the  proper  oflScer  on  the 
24th  of  February  in  the  same  year,  and  again  certified  by  the  registrar 
on  the  5th  of  September  last,  according  to  the  provisions  of  the  18  &  19 
Vict.  c.  68,  s.  26. 

«  On  the  18th  of  December,  1882,  the  society  framed  new  rules, 
ipUfih  have  never  been  enrolled  or  certified,  nor  acted  upon  until 
recently,  and  consequently  could  not  be  read  in  evidence. 

«  The  plaintiff  daimed  for  sick  pay  under  the  original  rules  which 
were  certified,  and  gave  evidence  of  his  sickness  and  compliance  with 
such  rules. 

«  For  the  defendants  it  was  contended  that  the  original  rules  were 
no  longer  in  existence,  by  reason  of  their  n«4  being  acted  upon  for  a 
long  series  of  years ;  and  The  Queen  v.  Lord  Godolphin,  8  Ad.  k  E. 
S38  (E.  C.  L.  R.  vol.  85),  8  N.  &  P.  488 ;  and  Ex  parte  Norrish, 
Jacob,  162,  were  cited.  The  cases  so  relied  on  are,  however,  in  direct 
opposition  to  the  defendants'  view  of  the  question.  If  there  were  any 
doubt  upon  the  subject,  it  is  removed  by  s.  27,  of  the  18  k  19  Vict.  c. 
63,  which  directs  in  what  ^manner  the  old  rules  may  be  altered  r^^oiY 
or  rescinded.  The  2d  section  declares  that  every  friendly  ^ 
society  held  under  former  acts  (now  repealed)  shall  still  be  subsisting ; 
and  the  8d  section  provides  that  the  rules  of  any  subsisting  society, 
which  have  been  confirmed  or  certified  under  the  repealed  acts,  shall 
be  valid  until  the  same  shall  be  altered  by  s.  27,  before  referred  to. 
Now,  in  this  case,  the  society  cannot  be  subsisting  under  rules  which 
have  never  received  the  sanction  of  law,  but  it  is  still  subsisting  under 
those  rules  which  have  been  duly  enrolled  and  certified. 

«  For  these  reasons,  I  find  for  the  plaintiff,  for  the  sum  claimed  by 
him." 

R.  Kettle  now  moved  for  a  prohibition,  to  prohibit  the  judge  of  the 
county  court  from  further  proceeding  in  the  matter  of  the  plaint,  on 
the  ground  that  that  court  had  no  jurisdiction,  inasmuch  as  the  society 
in  question  was  not  a  subsisting  friendly  society  within  the  meaning  of 
the  2d  section  of  the  statute  18  k  19  Vict.  c.  68.  The  affidavit  upon 
which  the  motion  was  founded,  stated,  that  in  January,  1832,  the 
society  was  enrolled,  and  its  rules  duly  certified  by  the  proper  officer 
IB  February;  and  that,  in  December  in  the  same  year,  those  rules  were 
altered ;  but  that  the  altered  rules  had  never  been  certified.  The  ques- 
tion is,  whether  this  did  not  operate  as  an  abandonment  of  the  old 
Mciety;  the  object  of  the  present  application  being  to  resolve  the 
ioubt  suggested  by  Lord  Denman  in  the  case  of  The  Queen  v.  Godol- 
phin, 8  Ad.  k  E.  888  (E.  G.  L.  R.  vol.  85),  8  N.  &  P.  488.  In  that 
case  a  friendly  society  enrolled  its  rules  in  1794,  under  the  statute  88 
G.  3,  c.  51:  in  1804,  alterations  were  made  in  them,  but,  by  a  negleot 
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for  which  the  society  was  not  to  blame,  the  altered  rules  were  nertr 
enrolled :  they  were,  howeyer,  acted  upon,  and  the  original  ones  dis- 
*9^9C\  ^^^'  ^^^  1885,  when  the  omission  to  enrol  *was  for  the  first 

-'  time  discovered.  Upon  a  motion  for  a  mandamus  to  justices  to 
hear  the  complaint  of  a  member  who  had  been  expelled  in  1836,  it  wbs 
held, — ^first,  that  the  rules  as  altered  could  not  legally  be  acted  upon,^ 
secondly,  that  it  was  at  least  doubtAil  whether  the  original  rules  con- 
tinued in  force,  and,  consequently,  that  the  court  could  not  issues 
mandamus  to  the  justices,  but  must  leave  the  applicant  to  his  remedy 
in  equity.  The  court,  in  giving  judgment,  say:  "We  are  aware  of  the 
extreme  inconvenience  of  putting  the  claimant  in  the  present  case  to 
seek  his  relief  in  a  court  of  equity :  but,  with  the  authority  of  Ex  parte 
Norrish  before  us,  and  the  serious  doubts  (to  say  no  more)  which  we 
entertain  whether  the  magistrates  have  the  juriscUction  which  the  writ 
would  command  them  to  exercise,  we  should  violate  our  well-established 
rules  if  we  were  to  make  the  rule  absolute ;  and,  whatever  may  be  the 
amount  of  inconvenience  in  the  particular  case,  we  perhaps  do  that 
which  is  more  than  proportionably  convenient  in  general,  if,  by  dis- 
charging the  rule,  we  cause  it  to  be  generally  understood  that  these 
societies  cannot  depart  from  their  established  rules,  or  neglect  to 
comply  with  the  statute  in  the  mode  of  altering  or  repealing  them, 
without  exposing  their  property  to  danger,  and  themselves  to  great 
expense,  loss,  and  inconvenience."  [Crbsbwbll,  J. — The  41st  section 
enacts,  that,  <<  in  all  friendly  societies  established  under  this  act  or  any 
of  the  said  repealed  acts,  all  applications  for  the  removal  of  any  trus- 
tee, or  for  any  other  relief,  order,  or  direction,  or  for  the  settlement 
of  disputes  that  may  arise  or  may  have  arisen  in  any  society  the  roles 
of  which  do  not  prescribe  any  other  mode  of  settling  such  disputes,  or 
to  enforce  the  decision  of  any  arbitrators,  or  to  hear  or  determine  anj 
dispute,  if  no  arbitrator  shall  have  been  appointed,  or  if  no  deciaon 
shall  be  made  by  the  said  arbitrators  within  forty  days  after  application 
^^^Q^  has  been  made  by  the  ^member  or  person  claiming  through  or 

-*  under  a  member  or  under  the  rules  of  the  society,  shall  be  made 
to  the  county  court  of  the  district  within  which  the  usual  or  principal 
place  of  business  of  the  society  shall  be  situate ;  and  such  court  shall, 
upon  the  application  of  any  person  interested  in  the  matter,  entertain 
such  application,  and  give  such  relief,  and  make  such  orders  and  direc- 
tions in  relation  to  the  matter  of  such  application,  as  her^nafter 
mentioned,  or  as  may  now  be  given  or  made  by  the  Court  of  Chancery 
in  respect  either  of  its  ordinary  or  its  special  or  statutory  jurisdiction ; 
and  the  decision  of  such  county  court  upon  and  in  relation  to  such 
application  as  aforesaid  shall  not  be  subject  to  any  appeal."  That 
seems  to  me  to  give  the  county  court  the  same  powers  which  Lord 
Denman  thinks  the  court  of  equity  had.]  The  word  <<  subsisting"  evi* 
dently  was  intended  to  override  t^  whcie  okose.     [Cbbsswxll,  J.— 
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Would  the  alteration  of  a  single  rale  make  the  society  cease  to  exist?] 
The  alteration  of  the  ndes  was  an  abandonment  of  the  society. 

C&B6SWBLL,  J. — I  am  of  opinion  that  this  is  a  subsisting  society. 
The  legislature  has  left  it  to  the  decision  of  the  county  court  judge. 

The  rest  of  the  court  concurring. 

Rule  refused. 


♦CHARLES  BATNTUN  v.  The  Rev.  HENRY  BAYNTUN,  p^^qa 

Clerk.    Nov.  20.  ■-  ^^^ 

9oD«peifoniianee  of  a  eondition  eonttined  in  %  role  of  ooart>  is  ao  groand  for  an  appUoation  to 

rescind  it 

Oir  the  18th  of  April,  1852,  the  defendant  made  his  promissory  note 
for  lOOOZ.  payable  four  months  after  date  to  the  plaintiff  or  order,  and 
handed  the  same  over  to  the  plaintiff  in  trust  for  the  separate  use  of 
his  (the  defendant's)  daughter  Lucy  Ann,  the  wife  of  Alexander  Sin- 
clair Wiseman.  This  note  was  delivered  to  the  plaintiff  accompanied 
by  the  following  memorandum :—  ' 

«  Major  Charles  Bayntun, — In  consideration  of  the  natural  love  and 
affectioii  I  bear  to  my  daughter  Lucy  Ann  Wiseman,  I  have  this  day 
signed  and  delivered  to  you,  as  trustee  for  my  said  daughter,  my  note 
of  hand,  dated  this  day,  for  the  sum  of  lOOOZ.,  payable  four  months 
after  the  date  thereof;  such  note,  and  the  proceeds  thereof  when 
received,  to  be  appropriated  for  the  sole  and  separate  use  of  my  said 
daughter,  free  from  the  debts,  engagements,  and  control  of  her  pre- 
sent or  any  future  husband.     Dated  this  13th  day  of  April,  1852." 

The  1000/.  note  being  unpaid,  an  action  was  brought  upon  it  on  the 
7th  of  December,  1853 ;  and  on  the  4th  of  October,  1854,  a  judge's 
order  was  obtained  by  consent,  for  payment  of  the  amount  of  the  bill, 
with  interest  from  the  16th  of  August,  1852,  and  costs ;  and  on  the 
6th  of  October  judgment  was  signed,  and  a  fi.  fa.  issued,  which,  being 
returned  nulla  bona,  was  followed  by  a  writ  of  sequestrari  facias, 
under  which  the  Bishop  of  Salisbury  duly  sequestered  the  rents,  tithes, 
and  charges,  oblations,  obventions,  fruits,  issues  and  profits  of  the 
rectory  and  parish  church  of  Bromham,  in  the  county  of  Wilts. 

On  the  12th  of  October,  1854,  the  defendant  by  deed  conveyed  to 
his  son  Mortimer  Bayntun  and  one  John  ^Lister  all  his  estate  r^na-t 
and  effects,  upon  trust  to  pay  and  secure  to  the  defendant  a  ^ 
clear  income  of  SOOZ.  per  annum,  then  to  pay  annuities  of  501.  per 
annum  to  each  of  his  five  children  and  then  to  apply  the  surplus  trust 
funds  in  the  discretion  of  the  said  trustees  to  and  amongst  the  defend- 
ant's said  children. 
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On  the  2l8t  of  October,  1854,  an  order  was  made  by  Maale,  J.,  ic 
this  cause,  as  follows : — 

<<  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by  con- 
sent, and  upon  reading  the  judgment  signed  herein,  dated  the  6th  of 
October  instant,  for  lOOOZ.  debt,  with  interest  thereon  from  the  16tli 
of  August,  1853,  at  the  rate  of  51,  per  centum  per  annum,  and  5L  7«. 
6(2.  costs ;  and  upon  reading  the  writ  of  sequestrari  facias  issued  upon 
the  said  judgment  upon  the  tithes  and  income  of  the  defendant  as  rector 
of  Bromham,  in  the  county  of  Wilts,  amounting  annually  to  450Z.  or 
thereabouts,  generally  paid  over  to  the  said  defendant  every  October; 
and  the  said  parties,  by  their  respective  attorneys,  having  consented 
that  the  gradual  payment  and  satisfaction  of  the  said  judgment-debt, 
by  them  agreed  at  1154Z.  for  principal,  interest,  and  costs,  to  the  date 
of  the  said  judgment,  and  its  future  interest  at  4L  per  centum  per 
annum  from  the  date  of  the  said  judgment,  which  shall  be  and  remain 
in  full  force  and  effect  for  securing  the  due  payment  of  the  said  11541., 
and  that  such  judgment  and  writ  of  sequestrari  facias  shall  be  limited  to 
securing  the  annual  payment  of  2002.  out  of  its  entire  annual  produce, 
to  the  above-named  plaintiff,  until  the  whole  of  the  said  1154{.,  with 
future  interest  as  aforesaid,  shall  be  fully  paid  and  satisfied :  I  do  order 
that  the  sequestrator  shall  pay  over  to  Mortimer  Bayntun  and  John 
Listen,  the  trustees  of  the  said  defendant,  annually,  all  surplus  receipts 
beyond  the  said  annual  payment  to  the  plaintiff  of  200Z., — ^the  first  pay- 
*2221  ^^^^  ^^  1501.  only  as  agreed  to  be  made  and  paid  to  the  plamtiff 
^  *or  his  attorney  by  the  sequestrator  on  or  before  the  31st  day 
of  October  instant,  or  so  soon  afterwards  as  the  same  can  be  received 
by  the  sequestrator :  And,  in  consideration  of  the  plaintiff  having  agreed 
that  such  residue  of  the  defendant's  rectorial  income  shall  be  paid  over 
to  the  said  trustees  as  aforesaid,  I  do  order  that  he,  the  defendant, 
shall,  out  of  the  other  sources  of  his  income,  pay  or  cause  to  be  paid  to 
the  said  plaintiff  or  his  attorney  on  or  before  the  20th  of  January  next 
the  further  sum  of  lOOZ.,  also  on  the  30th  of  July  next  the  further  sum 
of  50Lj  also  on  the  30th  of  October  next  the  further  sum  of  1002.,  and 
the  like  further  sum  of  lOOZ.  on  every  then  subsequent  30th  of  January 
and  30th  of  October  until  the  said  judgment-debt  or  sum  of  1154/.,  and 
its  future  interest  at  4L  per  cent.,  shall  be  fully  paid  and  satisfied: 
And  I  further  order,  that,  on  the  defendant  paying  to  the  plaintiff  or 
his  attorney  1002.  in  each  succeeding  January,  the  sequestrator  is  only 
to  pay  to  the  plaintiff  1001,  every  October,  and  the  residue  of  all  tithes, 
&c.,  to  the  defendant's  said  trustees." 

On  the  5th  of  January,  1855,  the  above  order  was  made  a  rule  of 
court. 

In  November,  1854,  a  payment  of  1501.  was  made  by  the  sequestra- 
tor to  the  trustees  ;  in  November,  1855,  a  further  payment  of  2501. ; 
and,  in  April,  1856,  a  further  payment  of  100/.,  in  part  reduction  of 
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the  judgment-debt,  interest,  and  costs,  leaving  a  balance  due  thereon  ot 
T24Z.  10».  or  thereabouts. 

Upon  affidavits  disclosing  the  above  facts,  and  stating  that  no  other 
payments  had  been  made  by  or  on  behalf  of  the  defendant  out  of  other 
sources  of  his  income  other  than  the  income  arising  from  his  said  parish 
church  and  rectory,  pursuant  to  the  said  rule  of  court, — that  the  cur- 
rent year's  net  produce  of  tithes  and  other  rights  from  the  said  rectory 
and  parish  church  of  Bromham,  amounting  to  4002.,  was  then,  or  forth- 
with would  be,  in  *the  hands  of  the  sequestrator, — and  that  the  r^jooq 
sequestrator  and  his  deputy  had  refused  to  pay  out  of  the  de-  ^ 
fendant's  said  rectorial  income  more  moneys  than  at  the  rate  of  200Z. 
per  annum  towards  satisfying  the  said  judgment. 

Piggottj  Serjt.,  on  behalf  of  Lucy  Ann  Wiseman,  now  moved  for  a 
rule  to  show  cause  why  the  rule  of  the  5th  of  January,  1855,  should 
not  be  rescinded,  or  why  the  sequestrator  should  not  pay  over  to  the 
plaintiff  the  year's  tithes  now  due,  on  the  ground  that  the  terms  of  the 
rule  had  not  been  complied  with.  He  submitted,  that,  unless  the  rule 
were  rescinded,  the  plaintiff's  remedy  for  the  recovery  of  the  balance 
of  the  judgment-debt  would  be  lost.  [Williams,  J. — Why  not 
enforce  the  order  in  the  usual  way?]  The  defendant  has  divested, 
himself  of  all  his  property.  [Crbsswsll,  J. — By  the  terms  of  the 
order,  the  200Z.  a  year  which  by  the  former  part  was  to  be  paid  by 
the  sequestrator,  was  to  be  reduced  to  1002.  provided  the  defendant 
paid  1002.  a  year  at  certain  times.  If  he  failed  to  pay  it,  the  former 
part  was  to  be  operative, — ^the  sequestrator  was  to  pay  2002.  a  year. 
How  can  you  ask  us  to  rescind  the  agreement  f ]  At  all  events,  the 
applicant  is  entitled  to  receive  from  the  sequestrator  the  whole  surplus 
profits,  unless  the  conditions  imposed  by  the  rule  are  complied  with. 
[Willes,  J. — Is  not  the  proper  remedy  by  a  second  sequestration, 
under  the  1  &  2  Vict.  c.  110,  s.  18  ?  Cresswbll,  J. — Do  you  find  any 
instance  of  an  order  upon  a  sequestrator  to  pay  over  money  which  he 
has  not  yet  received  ?  You  do  not  complain  of  a  violation  of  duty  on 
his  part.  This,  therefore,  is  a  mere  quia  timet  application.  Tou  fear 
that  he  will  violate  that  rule,  although  the  conditions  have  not  been 
complied  with.  Is  that  such  a  rule  as  we  can  grant  ?]  The  money  is 
due  and  payable ;  and  it  is  sworn  *that  the  sequestrator  has  de-  r^^qoA 
clared  that  he  will  not  pay  more  than  the  2002.  a  year.  ^ 

Cresswell,  J. — I  am  of  opinion  that  there  is  no  ground  for  this 
rule.  We  cannot  rescind  the  rule  of  court,  because  one  party  has 
failed  to  perform  a  part  of  it.  Neither  can  we  grant  the  quia  timet 
alternative  asked  for. 

Williams,  J. — I  am  of  the  same  opinion.  The  application  in  effect 
seeks  to  rescind  the  rule,  because  it  has  been  violated. 

The  rest  of  the  court  concurring.  Rule  refused. 
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A.,  B.,  and  0.  reapeetiTely  drew,  accepted,  and  endorsed  a  bill  for  SOOL  for  the  acoommodatioa  cf 
D.  B.  baring  paid  tbe  amount  of  the  bill  to  the  holder  at  matnri^,  saed  A.  (his  eo-taretj) 
for  contribntion.  A.  pleaded,  that,  after  the  drawing,  acceptance,  and  endorsement  of  the  bQI, 
and  before  it  became  due,  D.  became  bankrupt,  and  after  B.  had  so  paid  the  bill,  he  sgnid 
with  the  assignees  of  D.,  that,  in  consideration  of  their  delirering  Up  to  him  a  certain  hsiU- 
ing  agreement  then  subsisting  between  him  and  D.,  he  (B.)  would  pay  them  IbOl.  and  wodi 
relinquUh  (amongst  other  things)  ail  money§  advanced  to  and /or  D.,  to  vtt,  the  SOOt  m/mmIm 
•ati^aeUon  and  dieekarge  of  tho  hill;  that  this  agreement  was  tdHj  performed;  and  disl 
thereby,  and  without  the  consent  of  A«,  B.  and  his  estate  were  exonerated  from  the  elsdm. 

To  this  plea,  B.  replied  "  on  equitable  grounds,"  that  the  bill  was  drawn,  accepted,  and  endorMd, 
and  the  amount  paid  by  him,  as  alleged  in  the  plea;  that,  before  the  bankruptcy  of  D.,  he  hsd 
advanced  him  moneys  to  the  amonnt  of  8661 2.  6s.  Od.  to  assist  him  to  build  certain  houses  psr- 
suant  to  the  tenns  of  the  building  agreement  mentioned  in  the  plea,  and  had  sold  him  timber 
and  materials  for  the  same  purpose  to  the  amount  of  161 8^ ;  that  D.  being  so  indebted  to  bin 
in  the  sums  abere  mentioned,  and  also  in  the  sum  of  SOOi.  so  paid  by  him  in  discharge  of  tbs 
bill,  and  in  136/.  17s.  id,  for  moneys  adTanced  to  him  for  other  purposes,  it  was  sgreed  bs- 
tween  him  and  the  assignees  of  D.  that  the  building  agreement  should  be  delivered  up  to  bin 
to  be  cancelled  on  his  paying  them  1502.  In  disoharge  of  all  claims  which  they  might  haTo  oi 
tho  hooioi  and  property  eompriied  in  the  building  agreement  and  that  he  should  relinqsiib 
all  claim  on  the  estate  of  P.  for  the  moneys  adTanced  by  him  to  P.  for  the  purpose  of  tbe 
erection  of  the  said  houses,  and  for  the  materials  so  supplied  as  aforesaid,  but  that  neb 
agreement  did  not  extend  to  the  8002.  pidd  in  disehaige  of  the  bill,  nor  to  the  1861.  I7i 
4d, ;  that»  with  a  view  to  putting  that  agreement  into  writing,  tho  following  memorandan 
was  drawn  up : — "  It  is  hereby  agreed  between  the  assignees  and  B.,  as  follows :  that  tbe 
building  agreement  for  eighteen  houses  on  land  in,  Ac,  be  given  up  to  B.  to  be  cancelled,  oa 
payment  by  him  to  the  assignees  of  IbOL  in  full  for  all  claims  they  may  have  on  the  proper^; 
B.  hereby  relinquishing  all  claim  for  moneys  advanced  to  and  for  the  bankrupt,  and  hit  clsim 
for  goods  supplied  for  the  above-mentioned  houses," — that  the  memorandum  was  signed  bj 
him  (B.)  and  the  solicitors  of  the  assignees  in  the  belief  that  it  was  in  conformity  to  tbe  sgree- 
ment  so  made  as  aforesaid ;  and  that  the  same  was  worded  as  aforesaid  by  mistake  and  error, 
so  as  to  include  and  relinquish  his  claims  against  P.  and  his  estste  on  account  of  the  3002. 
paid  by  him  (B.)  in  discharge  of  the  bill,  contrary  to  the  true  intention  of  11  and  the  assigneei 
when  they  signed  the  memorandum ;  that  B.  never  relinquished  or  gave  up  his  said  lsj(- 
mentioned  claim  against  D.  and  his  estate,  nor  agreed  to  do  so,  nor  was  the  same  ever  satiefied 
or  discharged  in  any  other  manner  than  by  the  m/Bmorandum  so  executed  in  error  as  aforesaid; 
and  that  the  real  and  true  agreement  so  made  between  B.  and  tbe  assignees  as  aforesaid,  wot 
t»  nu  reepeeu  performed  and  fnlJUUd  by  the  said  parties  thereto : — 

Held,  that  the  replioation  disclosed  a  good  answer  "on  equitable  grounds"  to  the  plea,— wbetber 
the  written  memorandum  did  or  did  not  include  the  claim  for  the  8001. ;  for,  that  the  defend* 
ant,  by  demurring  to  the  replication,  admitted,  that,  if  it  did  not  include  that  claim,  it  did  m 
by  mistake ;  and,  the  agreement  having  been  executed,  this  court  was  bound  to  grant  the  plaintiff 
the  same  relief  that  the  plaintiff  would  have  been  entitled  to  in  equity,  without  compellinf 
him  to  resort  to  a  court  of  equity  to  reform  it 

A  replication  *'  on  equitable  grounds"  may  be  a  good  legal  as  well  as  equitable  answer  to  a  legal 
plea:  but,  where  the  plea  is  pleaded  "on  equitable  grounds,"  the  replication  must  also  be 
considered  on  equitable  grounds. 

This  was  an  action  for  money  paid,  money  lent,  and  money  found 
due  from  the  defendant  to  the  plaintiff  on  accounts  stated. 
*99fil  *Second  plea, — as  to  lOOZ.,  parcel  of  the  money  claimed, — that 
-*  the  said  sum  of  lOOZ.  was  and  is  the  third  part  of  a  sum  of 
800L  paid  by  the  plaintiff  in  satisfaction  and  discharge  of  a  bill  of 
exchange  dated  the  lOth  of  January,  1854,  drawn  by  the  plaintiff  on 
and  accepted  by  William  John  Watson,  payable  to  the  order  of  the 
plaintiff  three  months  after  date,  and  endorsed  by  the  plaintiff,  and 
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hj  the  defendant,  and  one  George  Kent,  respectively,  and  which  bill 
of  exchange  the  plaintiff  and  the  defendant  and  the  said  George  Kent 
respectively  so  drew  and  endorsed  respectively  for  the  accommodation 
of  and  as  sureties  for  the  said  William  John  Watson,  and  which  the 
defendant  and  the  said  George  Kent  so  endorsed  respectively  at  the 
request  of  the  plaintiff:  That,  after  the  drawing,  acceptance,  and 
endorsement  of  the  said  bill  as  aforesaid,  and  before  the  same  became 
due,  the  said  William  John  Watson  became  and  was  a  bankrupt  within 
ike  true  intent  and  meaning  of  the  statutes  in  force  concerning  bank- 
rupts ;  and  such  proceedings  were  thereupon  had,  that  certain  persons 
were  duly  appointed  and  became  and  were  the  assignees  of  the  estate 
and  effects  of  the  said  William  John  Watson  as  and  being  such  bank- 
rupt as  aforesaid :  That  thereupon  afterwards,  and  after  the  plaintiff 
bad  so  paid,  satisfied,  and  discharged  the  said  bill  as  aforesaid,  to  wit, 
by  payment  of  the  amount  thereof  to  John  Garland,  the  lawful  holder 
thereof,  and  before  this  suit,  an  account  was  had  and  stated  by  and 
between  the  plaintiff  and  the  said  assignees,  as  and  being  such  assignees 
as  aforesaid,  and  it  was,  without  the  defendant's  privity  or  consent, 
then  agreed  by  and  between  the  plaintiff  and  the  said  assignees,  as  and 
being  such  assignees  as  aforesaid,  that,  in  consideration  of  the  said 
assignees,  as  and  being  such  assignees  as  aforesaid,  delivering  up  to  the 
plaintiff  to  be  cancelled  a  certain  building  agreement  in  writing,  which 
had  been  before  then  entered  into  and  was  then  subsisting,  by  and 
between  *the  plaintiff  and  the  said  William  John  Watson,  the  r^^ooT 
plaintiff  should  pay  to  the  said  assignees,  as  such  assignees  as  ^ 
aforesaid,  150/.,  and  would  relinquish  (amongst  other  things)  all  moneys 
advanced  to  and  for  the  saidr  William  John  Watson,  to  wit^  the  said 
money  so  paid  by  the  plaintiff  in  eatisf action  and  discharge  of  the  said 
MU:  That,  before  this  suit,  the  last-mentioned  agreement  was  fully 
performed  by  the  said  parties  thereto  respectively,  and  the  said 
assignees,  as  and  being  such  assignees  as  aforesaid,  delivered  up  to  the 
plaintiff  to  be  cancelled  the  said  agreement  in  writing,  and  the  plaintiff 
then  wholly  relinquished  and  gave  up  his  last-mentioned  claim  according 
to  the  true  intent  and  meaning  of  the  said  agreement,  and  the  said 
claim  thereby  became  and  was  satisfied  and  discharged,  and  the  said 
William  John  Watson  and  his  estate  and  effects  became  and  were 
wholly  exonerated  therefrom :  And  that  the  defendant  did  not  at  any 
time  consent  to,  ratify,  or  confirm  the  said  agreement. 

Replication  «on  equitable  grounds,  "-<-*  That,  one  William  John 
Watson,  being  in  debt  to  a  large  amount  to  several  persons,  and  being 
in  want  of  a  sum  of  300Z.  for  the  purpose  of  paying  certain  of  his 
creditors  an  instalment  of  their  debts,  and  obtaining  time  from  them  to 
pay  the  remainder  thereof,  applied  to  the  plaintiff,  the  defendant,  and 
the  said  George  Kent,  to  assist  him  the  said  William  John  Watson  in 
raising  the  said  sum  of  8002.  for  the  purpose  aforesaid ;  and  thereupon 
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the  plaintiff,  the  defendiint,  and  the  said  George  Kent,  at  the  request 
of  the  said  William  John  Watson,  and  for  his  accommodation,  matnally 
agreed  together  to  assist  the  said  William  John  Watson,  bj  each  of 
them  advancing  him  or  raising  for  his  use  the  sum  of  100/.,  making 
800Z.  in  the  whole,  and  to  effect  the  same  by  becoming  parties  to  a  bill 
of  exchange  for  the  sum  of  800Z.,  to  be  negotiated  for  the  purpose  of 
raising  the  said  sum  of  money  for  the  use  and  benefit  of  the  sud 
^ooQi  William  John  Watson  for  the  purpose  first  aforesaid,  he  the  said 

^  William  John  Watson  providing  for  the  payment  of  the  said  bill 
when  it  had  become  due ;  and,  in  pursuance  of  such  agreement,  and 
for  no  other  consideration,  the  defendant  afterwards,  to  wit,  in  Decem- 
ber, 1853,  made  and  drew  on  the  plaintiff  a  bill  of  exchange  for  the 
sum  of  800Z.  payable  at  one  month  after  df^te  to  the  defendant's  order, 
and,  in  further  pursuance  of  the  said  agreement,  and  for  no  other  con- 
sideration, the  said  bill  was  afterwards  accepted  by  the  plaintiff,  and 
endorsed  by  the  defendant  to  the  said  Greorge  Kent,  and  by  him  to  one 
John  Garland,  who  discounted  the  same  for  the  use  and  benefit  of  the 
said  William  John  Watson,  to  assist  him  in  raising  the  said  sum  of  3002. 
for  the  purpose  first  aforesaid ;  and,  whilst  the  said  John  Grarland  con- 
tinued the  holder  of  the  said  bill,  and  when  the  same  became  due,  tbe 
said  William  John  Watson  not  being  prepared  to  pay  the  said  bill,  as 
he  ought  to  have  done,  the  said  John  Garland,  at  the  request  of  the 
plaintiff,  the  defendant,  and  the  said  George  Kent,  agreed  to  renew 
the  said  first-mentioned  bill  for  three  months,  and,  for  the  purpose  of 
effecting  such  renewal,  and  for  no  other  consideration,  the  plaintiff  then 
drew  on  the  said  William  John  Watson  another  hill  of  exchange  for 
800{.,  dated  the  10th  of  January,  1854,  payable  to  the  plaintiff's  order 
at  three  months  after  date,  and  the  said  William  John  Watson  accepted 
the  same,  and,  for  the  same  purpose,  and  for  no  other  consideration, 
the  plaintiff  and  the  defendant  and  the  said  George  Kent  respec- 
tively endorsed  the  said  bill,  and  delivered  the  same  so  endorsed 
to  the  said  John  Garland,  who  took  and  accepted  the  same  as  and 
for  a  renewal  of  the  said  first-mentioned  bill  at  one  month's  date, 
and  for  no  other  consideration :  That  the  said  bill  of  the  10th  of 
January,  1854,  was  the  same  as  the  bill  of  that  date  mentioned 
in  the  said  second  plea,  and  that  the  drawing  and  the  several  endorse- 
ments thereof  aforesaid  were  the  same  drawing  and  endorsements 
Moqi  ^thereof  in  the  said  second  plea  mentioned,  and  that  the  same 

•^  was  not  endorsed  by  the  defendant  and  the  said  George  Kent  at 
the  request  of  the  plaintiff,  or  otherwise  than  as  above  mentioned: 
That,  after  the  said  bill  of  the  10th  of  January,  1854,  became  due  and 
was  dishonoured  by  the  said  William  John  Watson,  and  after  he  became 
bankrupt,  the  plaintiff  was  called  on  and  obliged  to  pay,  and  did  pay, 
the  amount  thereof,  to  wit,  300Z.,  to  the  said  John  Garland,  as  the 
holder  thereof,  in  discharge  of  the  said  bill,  as  in  the  said  second  plea 


COMMON  BENCH  REPORTS.    (1  J.  SCOTT.    N.S.)        229 


mentioned,  whereby  the  defendant  became  liable  to  pay  and  contribute 
to  the  plaintiff  one-third  of  the  said  snm  of  8002.,  the  said  William 
John  Watson  not  having  paid  any  part  thereof,  and  being  unable  to 
pay  the  same:  That,  before  the  said  William  John  Watson  became 
bankrupt  as  in  the  said  plea  mentioned,  the  plaintiff  had  advanced 
divers  large  sums  of  money  to  and  for  the  said  William  John  Watson, 
to  wit,  to  the  amount  of  2661Z.  6s,  6(2.,  for  the  purpose  of  assisting 
him  to  build  certain  houses  and  other  premises  at  Holloway,  pursuant 
to  the  terms  of  the  said  building  agreement  in  the  said  second  plea 
mentioned,  and  had  also  sold  and  supplied  to  the  said  William  John 
Watson  divers  quantities  of  bricks  and  other  materials  for  the  same 
purpose,  of  great  value,  to  wit,  of  the  value  of  15122. ;  and  the  said 
last-mentioned  moneys,  bricks,  and  materials  had  been  principally  ex 
pended  and  used  by  the  said  William  John  Watson  in  and  about  build- 
ing the  said  houses  and  premises  at  Holloway,  pursuant  to  the  terms  of 
the  said  building  agreement :  That,  before  and  at  the  times  of  making 
the  agreement  with  the  assignees  of  the  said  William  John  Watson 
thereinafter  mentioned,  the  said  William  John  Watson  was  indebted  to 
the  plaintiff,  not  only  in  the  amount  of  the  said  moneys  so  advanced 
and  bricks  and  materials  sold  and  supplied  by  the  plaintiff  as  aforesaid 
for  the  purpose  of  assisting  the  said  William  John  Watson  to  erect  and 
build  the  said  houses  and  ^premises  at  Holloway  pursuant  to  the  r^ooA 
said  building  agreement  as  aforesaid,  but  also  in  the  said  sum  of  *- 
3002.  so  paid  by  the  plaintiff  in  discharge  of  the  said  bill  as  aforesaid,  and 
also  in  a  further  sum  of  money,  to  wit,  1S6Z.  Vis.  4d.  for  other  moneys  ' 
lent  by  the  plaintiff  to  the  said  William  John  Watson,  and  paid  by  the 
plaintiff  to  and  for  the  use  of  the  said  William  John  Watson,  for  other  and 
different  purposes  than  those  above  mentioned,  at  his  request,  and  for 
interest  due  from  him  to  the  plaintiff  thereon :  That,  the  said  William 
John  Watson  being  so  indebted  to  the  plaintiff,  it  was  agreed  between 
the  assignees  of  the  estate  and  effects  of  the  said  William  John  Watson 
imder  his  said  bankruptcy  and  the  plaintiff,  that  the  said  building  agree- 
ment  in  the  said  second  plea  mentioned  should  be  delivered  up  to  die 
plaintiff  to  be  cancelled,  on  payment  by  the  plaintiff  to  the  said  assignees 
of  150Z.  in  full  discharge  of  all  claims  which  they  might  have  on  the 
houses  and  property  comprised  in  the  said  agreement,  and  that  the 
plaintiff  should  relinquish  all  claims  on  the  said  bankrupt,  or  his  estate, 
for  the  said  moneys  which  had  been  so  advanced  by  the  plaintiff  to  and 
for  the  said  bankrupt  as  aforesaid  for  the  purpose  of  assisting  him  to 
erect  and  build  the  said  houses  and  premises  at  HoUoway  pursuant  to 
the  said  building  agreement  as  aforesaid,  and  for  the  said  bricks  and 
materials  which  had  been  so  sold  and  supplied  by  the  plaintiff  to  the 
said  William  John  Watson  as  aforesaid  for  the  purpose  aforesaid ;  but 
that  such  agreement  did  not  extend  to  the  said  sum  of  8002.  so  paid  by 
the  plaintiff  in  discharge  of  the  said  bill  as  aforesaid,  or  any  part 
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thereof,  bot  to  the  sbaA  other  moneys  due  to  the  plaintiff  as  aforesaid 
for  moneys  lent  and  paid  to  and  for  the  use  of  the  said  William  John 
Watson  for  other  and  different  purposes  as  aforesaid,  with  interest 
thereon :  That  the  plaintiff  and  the  said  assignees,  being  desirous  of 
putting  the  said  agreement  between  them  into  writing,  respectivelj 
n^ofri-y  "^employed  their  respective  solicitors  for  the  purpose  of  prepar- 

^  ing  a  memorandum  in  writing  to  be  signed  by  the  plaintiff  and 
by  the  said  assignees,  or  their  solicitors,  in  conformity  with  the  agree- 
ment so  come  to  between  them  as  aforesaid ;  and  that  thereupon  the 
respective  solicitors  of  the  plaintiff  and  of  the  said  assignees,  being  so 
employed,  and  with  intent  to  put  in  writing  the  agreement  so  made  as 
aforesaid,  drew  up  and  prepared  for  signature  by  the  said  parties  a 
written  memorandum  of  agreement,  in  the  words  and  figures  follow- 
ing,— <<  In  re  Watson.  Memorandum.  It  is  hereby  agreed  between 
the  assignees  of  the  above  bankrupt  and  Mr.  William  Vorley,  as  fol- 
lows :  that  the  building  agreement  for  eighteen  houses  on  land  in  Junc- 
tion Road  be  given  up  to  Mr.  Vorley  to  be  cancelled,  on  payment  by 
him  to  the  assignees  of  150Z.  in  full  for  all  claims  they  may  have  on 
the  property ;  Mr,  Vorley  hereby  relinquuhing  aU  claim  for  money% 
advanced  to  and  for  the  bankrupt^  and  his  claim  for  goods  supplied  for 
the  above-mentioned  houses.  Dated,  23d  December,  1854 :"  That  the 
plaintiff  on  his  own  behalf,  and  the  said  solicitor  of  the  said  assignees 
on  their  behalf  and  by  their  authority,  believing  that  such  written 
memorandum  was  in  conformity  to  the  eaid  agreement  which  had  been 
SO  made  as  aforesaid,  and  intending  to  put  the  same  into  writing,  and 
no  other,  respectively  signed  and  delivered  to  each  other  the  said 
written  memorandum  of  agreement  so  prepared :  That  the  said  written 
memorandum  of  agreement  so  signed  and  delivered  was  and  is  the 
alleged  agreement  between  the  plaintiff  and  the  said  assignees  in  the 
said  second  plea  mentioned,  and  no  other;  and  that  the  same  was 
worded  as  aforesaid  by  mistake  and  error^  so  as  to  include  and  relin- 
quish the  claim  of  the  plaintiff  against  the  said  William  John  Watson 
and  his  estate  on  account  of  the  said  8002.  paid  by  the  plaintiff  in  dis- 
charge of  the  said  bill  as  aforesaid,  contrary  to  the  true  intention 
^AQoi  *^^^  agreement  of  the  plaintiff  and  the  said  assignees  when  they 

^  made  the  said  agreement  and  when  they  signed  and  delivered 
the  said  written  memorandum  as  aforesaid:  That  he,  the  plaintiff, 
never  relinquished  or  gave  up  his  said  last-mentioned  claim  against  the 
said  William  John  Watson  and  his  estate,  nor  agreed  to  do  so,  nor  was 
the  same  ever  satisfied  or  discharged  in  any  other  manner  than  by  the 
said  memorandum  of  agreement  so  executed  in  error  as  aforesaid :  And 
that  the  real  and  true  agreement  so  made  between  the  plaintiff  and  the 
said  assignees  as  aforesaid,  was  in  all  respects  performed  and  fulfilled 
by  the  said  parties  thereto. 
To  this  replication  the  defendant  demurred,  the  points  stated  in  the 
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margin  being, — "  that  the  ireplication,  being  pleaded  on  equitable  gronnds, 
most  be  supported  (if  at  all)  on  equitable  grounds  only, — ^that  it  was 
therefore  immaterial  whether  the  replication  amounted  to  an  argumen- 
tative denial  or  other  answer  at  law  to  the  plea,-^that  the  replication  did 
not  show  any  equitable  ground  of  answer  to  the  plea,  within  the  meaning 
of  the  Common  Law  Procedure  Act,  1854, — that,  instead  of  answering 
the  matters  of  the  plea,  the  replication  was  addressed  by  anticipation  to 
some  supposed  evidence  by  which  (as  it  suggested)  the  defendant  would 
support  the  plea, — that  the  inquiry  it  raised  was  altogether  foreign  to 
the  objects  and  jurisdiction  of  a  court  of  law, — ^that  it  was  an  attempt  to 
obtain  from  a  court  of  law  the  result  to  be  properly  obtained  only  by  a 
suit  in  equity  to  reform  the  contract, — that,  if  the  plaintiff  anticipated 
that  the  agreement  mentioned  in  the  plea  would  at  the  trial  be  sup- 
ported by  written  evidence  which  he  would  not  be  allowed  to  contradict 
by  oral  testimony,  his  proper  course  would  have  been  to  file  a  bill  in 
equity, — that  the  replication  sought  to  raise  questions  and  issaes  in  the 
cause  which  were  altogether  collateral  and  foreign  to  it,  and  involved 
matters  beyond  its  scope, — that  the  replication  *did  not  show  cir-  r^noo 
cmnstances  under  which  even  a  court  of  equity  would  interfere, —  ^ 
and  that  the  replication  did  not  deny  the  performance  of  the  agreement 
relied  on  in  the  plea,  in  the  sense  and  according  to  the  meaning  therein 
alleged,  nor  show  that  it  was  performed  by  mistake." 

PhipiOfij  in  support  of  the  demurrer. — The  question  is,  whether  the 
replication  is  a  good  answer  on  equitable  grounds  to  the  legal  defence 
set  up  by  the  plea.  The  defence  is,  that  the  plaintiff  has  chosen,  with- 
out the  defendant's  consent,  to  settle  this  claim  with  the  assignees  of 
Watson :  in  substance,  it  amounts  to  a  payment  by  the  principal  to  one 
of  the  sureties.  The  replication  can  only  be  treated  as  an  equitable 
replication.  [Willes,  J. — I  do  not  assent  to  that.  Although  pleaded 
is  a  replication  upon  equitable  grounds,  if  it  contains  a  legal  answer,  it 
is  good  at  common  law.]  Teede  v.  Johnson,  11  Exch.  840,t  25  Law 
Joum.  Exch.  110,  is  very  like  the  present  case.  To  a  declaration  on  a 
gaarantee  by  the  defendant  for  payment  of  goods  supplied  by  the 
plamtiff  to  one  Jessop,  the  defendant  pleaded,  that  after  Jessop  became 
indebted  to  the  plaintiffb,  Jessop  being  also  indebted  to  other  persons, 
by  an  indenture  between  Jessop  of  the  first  part,  Edwards  and  Bisho|> 
(one  of  the  plaintiffs),  trustees  for  themselves  and  the  rest  of  the  credi- 
tors, of  the  second  part^  and  the  several  other  persons  whose  names  and 
seals  were  thereunto  subscribed  and  set,  being  creditors  of  Jessop,  of 
the  third  part, — after  reciting  that  Jessop  was  indebted  to  the  parties 
thereto  of  the  second  and  third  parts  in  the  several  sums  set  opposite  to 
their  names  in  the  schedule  thereunder  written,  which  he  was  unable  to 
pay  in  full, — ^it  was  witnessed  that  Jessop  assigned  all  his  estate  and 
effects  to  the  said  trustees,  upon  trust  to  pay,  rateably  *and  with^  r*Qg± 
out  preference,  to  themselves  and  their  partners,  and  the  parties  ^ 
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.thereto  ot  t^e  third  part,  the  sums  set  opposite  their  names  in  the  sched- 
ule ;  and  in  consideration  of  the  assignment,  the  several  creditors  parties 
thereto  of  the  second  and  third  parts  released  Jessop  from  all  debts 
which  they  or  their  partners  might  have  against  Jessop  up  to  the  date 
thereof.     To  this  plea  there  was  a  replication,  on  equitable  groasda,r- 
that  Bishop  executed  the  deed  in  his  character  of  trustee,  and  not  in 
his  character  of  creditor,  and  that  he  did  so  merely  for  the  purpose  of 
declaring  the  trusts  of  the  deed,  and  not  with  any  intention  of  release 
ing  the  debt ;  that  he  did  not  sign  or  seal  the  schedule ;  nor  was  the 
debt  of  the  plaintiffs  contained  therein ;  and  that,  if  the  deed  operated 
in  law  as  a  release,  it  was  executed  by  mistake,  and  in  ignorance  that 
such  would  be  its  legal  effect.     The  Court  of  Exchequer  held,  on  demur- 
rer to  the  replication, — first,  that,  the  release  being  general  in  its  terms, 
the  execution  of  the  deed  by  Bishop  operated  as  an  extinguishment  of 
the  debt  due  to  the  plaintiffs, — secondly,  that  the  facts  disclosed  by  Uie 
replication  did  not  afford  any  answer  to  the  plea  on  equitable  grounds. 
Bramwell,  B.,  in  the  course  of  the  argument,(a)  intimated  that  the 
plaintiffs  must  make  out  the  replication  to  be  good  on  equitable,  not 
legal,  grounds.    [Willbs,  J. — If  the  plea  sets  up  a  defence  on  equitable 
grounds,  the  replication  must  be  equitable  too.     But,  where  the  plea 
sets  up  a  defence  at  law,  the  replication  may  be  supported  whether  on 
legal  or  equitable  grounds.]     Here,  the  replication  clearly  is  not  good 
on  legal  grounds :  it  states  a  verbal  agreement  between  the  parties ;  and 
then  it  sets  out  the  actual  agreement  which  they  signed.     [Willes,  J. — 
4,2051  ^oes  the  written  agreement  preclude  the  plaintiff  from  suing  *on 
^  the  bill  ?    Has  he  discharged  the  principal  ?]    Bankruptcy  is  an 
answer  to  that.     The  whole  claim  was  evidently  intended  to  be  covered 
by  the  written  agreement.     Then,  the  replication  is  not  good  on  equi- 
table grounds.     It  is  now  clearly  settled  that  a  pleading,  to  be  good  on 
equitable  grounds,  must  be  such  as  to  show  what  would  in  a  court  of 
equity  be  a  complete  answer  to  the  claim  or  defence,  and  would,  as  such, 
afford  ground  for  a  perpetual  injunction  granted  absolutely  and  without 
any  conditions:  Mines  Royal  Societies  v,  Magnay,  10  Exch.  489,  493 ;t 
leede  t;.  Johnson,  11  Exch.  840  ;t  Wodehouse  v.  Farebrother,  5  Ellis 
k  B.  277  (E.  C.  L.  R,  vol.  85) ;  Wood  t;.  The  Copperminers'  Company, 
17  G.  B.  561  (E.  G.  L.  R.  vol.  84).     There  is  no  case  to  be  found  in 
equity,  where  there  has  been  an  injunction  restraining  the  setting  up  of 
an  agreement  on  the  ground  of  mistake,  where  the  party  sought  to 
be  enjoined  has  not  been  affected  with  knowledge.     Equity  will  not 
reform  an  agreement,  except  where  there  is  mutual  error  or  mistake; 
and  then  only  in  a  suit  between  the  same  parties :  Story's  Equity  Juris- 
.prudence,  §§  133,  140,  141,  155 ;  Steele  v.  Haddock,  10  Exch.  643, 24 
Jjaw  Journ.  Exch.  78.     Here,  there  is  no  mistake  as  between  the  plain- 
tiff and  the  defendant.     The  plaintiff  has  entered  into  an  agreement 

a)  Bee  26  Law  Journ.  Bxoh.  111. 
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which  is  a  bar  to  his  claim.  It  is  not  suggested  that  the  defendant 
knew  of  the  parol  contract,  or  that  there  had  been  any  mistake  or  error; 
nor  is  it  suggested  that  there  bas  been  any  want  of  good  faith. 

tTl  Brotmiy  contrd,. — The  demurrer  admits  that  there  is  a  mistake  in 
the  agreement ;  and  the  argument  concedes  that  the  defendant,  being  a 
party  to  the  agreement,  cannot  be  allowed  to  take  advantage  of  the 
mistake.     It  is  also  admitted  by  the  pleadings  that  the  agreement  has 
been  fully  executed  according  to  the  real  intention  of  the  ^parties.  r«oqf{ 
But  it  is  said  that  the  plaintiff  is  bound  first  to  go  into  equity  '- 
to  reform  the  agreement.     What  is  the  reason  why  a  surety  is  allowed 
to  set  up  the  discharge  of  his  principal  ?   Because  it  would  be  inequitable 
to  allow  the  creditor  under  such  circumstances  to  recover  against  the 
surety,  inasmuch  as  that  would  be  an  indirect  way  of  violating  his  own 
engagement.     That  reason,  however,  fails  here ;  because  it  is  admitted 
that  there  is  no  equity  as  between  the  defendant  and  Watson.     What, 
then,  becomes  of  the  distinction  suggested  by  the  other  side?    The 
parties  who  made  the  mistake  are  unwilling  to  tsJce  advantage  of  it ;  and 
yet  it  is  insisted  that  a  third  person,  who  is  not  prejudiced  by  it,  may. 
It  is  said  that  the  replication  is  bad ;  for,  that  the  case  it  sets  up  is  not 
one  in  which  a  court  of  equity  would  grant  unconditional  relief.     But, 
what  condition  could  a  court  of  equity  impose  here  ?    None  has  been 
suggested.    It  would  be  idle  to  ask  a  court  of  equity  to  reform  the 
agreement,  in  the  face  of  the  admission  on  the  pleadings  that  it  has 
been  fully  performed :  per  Parke,  B.,  in  Steele  v.  Haddock.     In  Wood 
V,  Dwarris,  11  Exch.  498, f  to  a  declaration  on  a  policy  of  assmrance, 
the  defendant  pleaded  that  the  policy  was  made  upon  the  terms  of  a 
previous  proposal,  and  upon  the  express  condition,  that,  if  any  state- 
ment in  the  proposal  was  untrue,  the  policy  should  be  void ;  and  that  a 
particular  statement  was  untrue.     To  this  there  was  a  replication,  on 
equitable  grounds,  that,  before  the  policy  was  made,  the  defendants 
issued  a  prospectus  containing  a  statement  that  all  policies  effected  by 
them  should  be  indisputable  except  in  cases  of  fraud;  and  that  the 
plaintiff  effected  the  policy  on  the  faith  of  such  representation.     The 
defendants  rejoined,  that  the  policy  was  made  on  the  basis  of  the  propo- 
sal, and  that  there  was  not,  before  or  at  the  time  of  the  making  of  the 
policy,  any  promise  *by  the  defendants  that  the  policy  should  be  r4t9q7 
indisputable  except  in  cases  of  fraud,  except  that,  before  the  *- 
proposal,  the  defendants  issued  the  prospectus  containing  such  statement. 
It  was  held  that  the  rejoinder  was  bad,  and  that  the  replication  was,  on 
equitable  grounds,  a  good  avoidance  of  the  plea.     *^It  is  true,"  says 
Pollock,  C.  B.,  '*  that,  if  a  plaintiff  seeks  to  enforce  in  a  court  of  equity 
the  specific  performance  of  an  instrument  primfi  facie  good  at  law,  the 
defendant  cannot  set  up  as  a  defence  that  the  instrument  does  not  disclose 
the  real  contract,  which  is  open  to  some  objection  either  on  the  ground 
of  fraud,  or  usury,  or  simony,  &c.,  but  the  defendant  must  file  a  cross- 
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bill  to  liaye  t^Q  instrnment  reformed.     The  reason  is,  that  a  court  of 
equity  acts  upon  certain  rules  peculiar  to  such  a  court ;  but  no  such 
rules  prevail  in  a  court  of  lav.     There  are  cases  in  which  a  court  of 
equity,  in  reforming  an  agreement,  would  require  the  parties  to  be  placed 
in  statu  quo,  which  a  court  of  law  would  not  do.     Therefore  I  am  dis- 
posed to  hold,  that,  under  the  88d  section  of  the  Common  Law  Proce- 
dure Act,  1854,  this  replication  affords  a  good  equitable  defence.    It 
certainly  discloses  matter  which  renders  it  inequitable  that  the  pies 
should  prevail ;  and  I  think  that  we  ought  to  give  effect  to  it,  and  decide 
in  favour  of  the  party  who  has  the  equitable  right."     That  approaches 
very  nearly  to  the  present  case.     The  distinction  is  well  pointed  out  in 
Peres  v.  Oleaga,  11  Ezch.  506.t    There,  to  an  action  for  the  non-per- 
formance of  an  alleged  agreement  to  load  a  ship  for  a  particular  voyage 
with  a  guarantied  freight  of  not  less  than  55002.,  the  court  refused  to 
allow  the  defendant  to  plead,  by  way  of  equitable  defence,  that  the  real 
contract  was,  that  the  ship  should  earn  freight  at  such  a  rate  per  ton, 
that,  if  filled,  she  would  obtain  55002. ;  and  that,  by  mistake  of  Uie 
person  who  reduced  the  contract  into  writing  in  the  Spanish  language, 
«9^R1  ^^^^^  ^^  imperfectly  ^understood,  it  was  described  as  an  absolute 
-^  guarantee  that  the  ship  should  have  a  freight  of  55002.    Alderson, 
B.,  said :  ^^  It  is  doubtful  whether  the  subject-matter  of  the  proposed 
plea  would  not  be  a  good  defence  under  a  plea  denying  the  contract  It 
may  be  so :  but,  even  if  it  would  not,  we  are  of  opinion  that  we  ought 
not  to  allow  the  plea  for  the  purpose  of  determining  in  this  court  a 
question  which  can  only  be  properly  determined  in  a  court  of  equity. 
If  the  defendants  have  equitable  ground  for  reforming  the  contract,  they 
should  apply  to  a  court  of  equity,  where  they  would  bo  answered  by  the 
statement  of  the  plaintiffs,  and  the  question  would  be  raised  upon  hear* 
ing  the  evidence  on  both  sides,  and  the  court  might  perhaps  direct  aa 
issue.     How  can  that  question  be  raised  by  plea  in  a  court  of  lawf 
This  is  not  the  case  of  an  executed  contract,  as  in  Steele  v.  Haddoek, 
but  the  plea  is  set  up  as  an  equitable  defence  to  an  executory  contract^ 
and  therefore  the  question  whether  it  is  to  be  performed  depends  upoa 
our  determining  an  equitable  issue,  which  we  have  no  power  to  do." 
There  are  many  cases  in  equity  where  a  party  is  allowed  to  defend  him- 
self on  the  ground  of  mistake,  without  reforming  the  agreement :  see 
Sugden's  Vendors,  10th  edit,  §§  18 — 24.     The  written  agreement,  in 
truth,  does  not  relinquish  this  remedy  against  the  defendant.    The 
agreement  entered  into  with  the  assignees  was  confined  to  the  building 
contract :  the  8002.  in  question  has  nothing  to  do  with  it.     The  evident 
intention  was,  that  Mr.  Yorley  should  relinquish  by  the  written  agree- 
ment all  money  advanced  to  the  bankrupt  *'  for  the  above-mentioned 
purposes."  The  introduction  of  the  subsequent  words  ^^  his  claim"  really 
makes  no  difference.    And,  if  there  be  any  ambiguity,  it  is  latent,  sad 
may  be  explained  by  parol. 
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Phxpwn  was  beard  in  reply. 

*Cre8SWELL,  J. — I  am  of  opinion  that  our  judgment  in  tbis  r^toog 
case  must  be  for  the  plaintiff.  I  certainly  thought  at  one  time,  ^ 
and  still  incline  to  think,  there  is  doubt  about  the  sufficiency  of  the 
agreement  to  protect  the  defendant.  But  I  think  the  equitable  matter 
replied  is  sufficient  to  get  rid  of  it.  It  is  admitted,  that  if  the  agree- 
ment does  include  the  bill  in  question,  it  was  a  mistake,  and  that  the 
plaintiff  should  in  some  way  have  the  means  of  rectifying  it ;  and  the 
only  question  is,  whether  that  is  to  bo  done  here  or  elsewhere.  I  appre- 
hend that  it  was  the  intention  of  the  legislature,  in  making  these 
proYisions,  to  give  the  parties  the  benefit  of  an  equitable  answer  or 
defence,  without  incurring  the  expense  or  inconyenience  of  going  into  a 
court  of  equity.  If,  therefore,  the  case  is  one  in  which  a  court  of  equity 
would  relieve  against  the  strict  letter  of  the  agreement,  it  is  one  in 
which  we  ought  to  give  the  judgment  here  for  the  plaintiff.  The  agree- 
ment has  been  fully  performed,  and  therefore  it  would  be  too  late  to 
apply  to  a  court  of  equity  to  reform  it.  Besides,  the  defendant  is  no 
party  to  the  agreement.  If,  therefore,  he  went  to  a  court  of  equity,  he 
most  drag  Watson  or  his  assignees  there.  I  think  the  cases  cited  show, 
that,  where  it  is  sought  to  enforce  an  agreement  in  equity,  it  is  compe- 
tent to  the  party  against  whom  performance  is  sought  to  be  enforced,  to 
show  by  oral  testimony  that  there  is  mistake.  So,  here,  I  think  the 
plaintiff  ought  to  be  allowed  to  answer  the  equitable  defence  attempted 
to  be  set  up,  by  showing  that  the  agreement  was  never  intended  to 
include  this  bill. 

Williams,  J. — ^I  also  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  We  should  be  entirely  defeating  the  intention  of  the  legis- 
lature in  allowing  equitable  pleas  and  replications,  if  we  were  to  hold 
this  replication  bad. 

*Growdsr,  J. — ^I  am  of  the  same  opinion.  I  think,  that,  ri^t^Af^ 
unless  we  give  judgment  for  the  plaintiff  in  this  case,  we  shall  ^ 
Beriously  impair  the  operation  of  the  equitable  pleading  clauses  of  the 
Common  Law  Procedure  Act,  1854.  Nothing  could  be  more  unjust  and 
inequitable  than  to  allow  such  a  defence  as  that  attempted  to  be  set  up 
here.  It  is  said,  that  if  the  plaintiff  wants  to  avail  himself  of  the  fact 
that  the  written  agreement  does  not  truly  represent  the  contract  between 
the  parties,  he  should  go  to  a  court  of  equity  to  get  it  reformed.  The 
very  object  of  the  Common  Law  Procedure  Act  in  these  clauses  was,  to 
enable  courts  of  law  to  administer  equitable  relief,  without  driving 
the  parties  to  the  useless  and  vexatious  expense  of  proceedings  in  a 
court  of  equity.  Mr.  PhipMon  does  not  pretend  that  the  agreement  can 
ultimately  be  set  up  as  an  answer  to  the  action ;  but  only,  that,  to  enable 
him  to  make  his  defence,  not  only  the  parties  to  the  agreement  them- 
selves, but  also  the  assignees  of  Watson,  must  be  dragged  into  a  court 
of  equity.    It  seems  pretty  clear  that  the  necessity  for  reforming  an 
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agreement  in  equity  exists  only  in  the  case  of  agreements  that  we 
executory,  and  not  where  they  are  fully  performed  and  executed. 
WiLLSS)  J.y  had  gone  to  Chambers. 

Judgment  for  the  plaintiff. 


*241]  ^KERSALL  v.  MARSHALL.    Nov.  14. 

By  in  Mt  of  the  oonneU  of  Indis,  to  enable  the  Union  Bank  of  Cdoiitta  to  no  and  bo  nod  in 
tlM  name  of  their  Meretaij  or  tranrarer,  it  wu,  amonftt  other  things,  enaeted,  that  all  actioH» 
Ac,  afainit  the  eompaay  shonld  be  brought  against  the  lecretary  or  treararer  for  the  tiat 
being  as  the  nominal  defendant ;  that  a  memorial  of  the  names,  Ac,  of  the  directors,  secre- 
tary, and  treunrer,  and  of  the  soTeral  persona  members  and  proprietors  of  the  banli,  sbeeM 
be  enroUed  in  the  manner  therein  mentioned ;  and  that  e? ery  Judgment^  4e.,  in  any  aetka^ 
loit,  or  proceeding  in  India,  ngainst  the  secretary  or  treasurer,  should  (subject  to  the  expita 
prorisions  of  tbe  aet)  "  have  the  like  eflfeot  and  operation  npon  and  against  the  property  sad 
ftinds  of  the  bank,  as  if  sueh  Judgment,  Aa,  had  been  made  or  prononnoed  against  all  its 
members,  and  as  if  all  the  members  had  been  parties  before  the  court  to  such  action,  suit,  sb4 
proceeding,  and  as  if  the  aet  bad  not  passed." 

The  act  then  provided,  that,  in  ease  execution  npon  any  Judgment  in  snob  action,  Ae.,  obtaiatd 
against  the  secretary  or  treasurer,  shonld  be  ineffoetnal  for  obtaining  satisfiMtlon  agaiaat  tke 
funds  of  the  bank,  execution  might  issue, — ^first,  against  proprietors  for  tbe  time  being, — and, 
that  proving  ineflTectual,  then  against  persons  who  were  proprietors  at  the  time  of  the  contract: 
-  Profided  that  no  such  execution  should  issue  against  any  other  person  than  the  actual  party 
to  the  suit,  without  leaTC  of  the  oourt  in  which  the  action  was  brought : — 

Held,  that  there  was  nothing  in  the  act  to  prevent  a  creditor  having  obtiUned  a  Judgment  against 
the  secretary  of  the  bank  in  India,  fh>m  enforcing  It  by  action  against  a  shareholder  in  *hii 
country, — ^the  special  provisions  as  to  execution  merely  regulating  tbe  mode  of  procedure  in 
India ;  and  that  the  non-enrolment  of  a  memorial  in  pursuance  of  tbe  act,  was  no  answer  to  aa 
action  upon  such  Judgment 

Thb  first  count  of  the  declaration  stated,  that,  before  and  at  the 
several  times  in  that  count  mentioned,  divers  persons  had  formed  them- 
selves into  a  company  established  at  Calcutta,  in  the  presidency  of  Ben- 
gal, in  the  East  Indies,  under  the  name,  style,  and  firm  of  The  Union 
Bank  of  Calcutta,  for  the  purpose  of  carrying  on  at  Calcutta  aforesaid 
the  trade  and  business  of  bankers ;  and  the  said  company  were  before 
and  at  the  times  aforesaid  carrying  on  at  Calcutta  aforesaid  the  said 
trade  and  business  of  bankers :  That,  after  the  said  formation  and 
establishment  of  the  said  company,  and  whilst  the  same  was  carrying 
on  the  said  trade  and  business  of  bankers  as  aforesaid,  to  wit,  on  the 
2d  of  November,  1845,  a  certain  act  was  made  and  passed  by  the 
president  of  the  council  of  India  in  council,  with  the  assent  of  the 
governor-general  of  India,  relating  to  and  concerning  the  said  last* 
mentioned  company,  to  wit,  an  act  intituled  <<  An  Act  to  enable  the 
Union  Bank  of  Calcutta  to  sue  and  be  sued  in  the  name  of  the  secretary 
^0401  0^  ^^  ^h®  treasurer  of  the  *said  company,"  and  numbered  and 
^  called  Act  23,  of  1845 :  in  which  said  act  were  and  are,  amongst 
others,  the  enactments  following,  that  is  to  say,  <'  Whereas,  by  and 
under  a  certain  deed  of  partnership  or  association,  or  an  agreement  in 
writing  of  diat  nature,  bearing  date  the  1st  of  August,  1889,  several 
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persoDB  have  fonned  themselyes  into  a  certain  company  or  copartner- 
ship  by  the  name  of  <The  Union  Bank  of  Calcutta,'  by  which  aaid 
deed  or  agreement  it  wus  and  is  provided  (amongst  other  things)  that 
the  bnsineea  of  the  eaid  eompany  sbonld  consist  in  issuing  promissory 
notes  payable  to  bearer  on  demand  at  th^ir  office  in  Calcutta,  for  any 
earn  of  not  leas  than  8  company's  rupees,  and  not  exceeding  1000  com^ 
pany's  rupees,  and  bills  of  ezohange  payable  at  such  time  after  date 
or  light  as  the  directors  for  the  time  being  should  fix,  to  parties  who 
Bhoold  require  the  same  and  deposit  the  amount  of  such  bills  in  the 
nid  bank,  which  deposit  should  bear  interest  at  such  rate  as  the  direc- 
tors should  fix ;  and  also  in  discounting  bills  and  promissory  notes  not 
having  a  longer  period  to  run  than  four  months  from  the  time  of  dia* 
counting  the  same  respectively;  and  also  in  lending  money  on  the 
security  of  personal   property,  for  any  period  not  exceeding  four 
months,  or  in  cash  accounts  to  persons  depositing  undoubted  security, 
BQch  accounts  to  be  settled  at  the  end  of  every  three  months ;  and  in 
ail  other  branches  of  business  usually  transacted  by  bankers  in  Oal«> 
cntta;  and  by  which  said  deed  or  agreement  it  was  and  is  further 
provided  that  the  capital  stock  and  fund  of  the  said  company  should 
amount  to  the  sum  of  1,000,000  of  company's  rupees,  with  certain  pro- 
visoes for  increasing  the  same  when  and  if  it  should  be  deemed  expe- 
dient] And  whereas  difficulties  have  arisen  and  may  hereafter  arise 
in  recovering  debts  and  moneys  due  to  the  said  company  called  The 
Union  Bank  of  Calcutta,  and  in  maintaining  actions  for  damages  done 
the  said  company  to  the  property  of  the  said  Union  *Bank,  since  ^4.040 
hj  law  all  the  members  for  the  time  being  of  the  said  company  ^ 
must  be  named  in  every  action  or  suit  carried  on  for  such  purpose : 
And  whereas  it  would  be  convenient  that  persons  having  demands  against 
the  said  company  should  be  entitled  to  sue  one  of  the  two  officers  here- 
inbefore mentioned  or  described  in  that  behalf,— therefore,  for  obviating 
and  removing  the  difficulties  aforesaid,  it  is  hereby  enacted,  that,  from 
and  after  the  passing  of  this  act,  all  actions,  suits,  and  other  proceed- 
ings  whatsoever  at  law  or  in  equity  for  any  injury  or  wrong  done  to 
any  real  or  personal  property  of  the  said  Union  Bank,  in  whomsoever 
the  same  may  for  the  time  being  be  vested,  whether  in  the  said  company 
or  in  some  person  or  persons  in  trust  for  the  said  company,  or  upon  or 
in  respect  of  any  present  liability  or  liabilities  to  the  said  Union  Bank 
or  to  any  person  or  persons  in  trust  for  the  said  Union  Bank,  or  upon 
any  bonds,  covenants,  contracts,  or  agreements  which  already  have  been 
or  hereafter  shall  be  given  or  entered  into  with  the  said  company,  or  to 
or  with  any  person  or  persons  whomsoever  in  trust  for  the  said  Union 
Bank,  or  wherein  the  said  Union  Bank  is  or  shall  be  interested,  and  also 
all  instruments  and  petitions  to  found  any  adjudication  of  insolvency  in 
any  court  for  the  relief  of  insolvent  debtors,  against  any  person  or 
penons  mdebted  to  the  said  Union  Bank,  and  liable  to  have  been  made 
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insolvent  by  the  law  now  or  at  any  time  hereafter  in  force  relating  to 
insolvents  in  the  East  Indies,  and  generally  all  other  proceedings  what- 
soever, at  law  or  in  equity,  to  be  commenced,  instituted,  or  carried  od 
by  or  on  behalf  of  the  said  Union  Bank,  or  wherein  the  said  Umon 
Bank  is  or  should  be  concerned  or  interested,  against  any  person  or 
persons,  body  or  bodies  politic  or  corporate  or  others,  whether  such  per- 
son or  persons,  body  or  bodies  politic  or  corporate,  is  or  are  or  shall 
then  be  a  member  or  members,  proprietor  or  proprietors,  of  or  in  the 
*Q4Ai  ^^  Union  Bank,  or  not,  *shall  and  lawfully  may  be  commenced, 

^  instituted,  presented,  and  prosecuted  or  carried  on  in  the  name 
of  the  person  who  shall  be  the  %ecretary^  or  of  the  person  who  shall  be  the 
treaeurer  of  the  eaid  Union  Bank  at  the  time  such  action,  suit,  or  proceed- 
ing shall  be  commenced  or  instituted,  as  the  nominal  plaintiff  or  petitioner 
for  or  on  behalf  of  the  said  Union  Bank ;  and  all  actions,  suits,  and  pro- 
ceedings at  law  or  in  equity,  as  well  for  subsisting  as  future  accruing  claimB, 
debts,  or  demands,  to  be  commenced  or  instituted  against  the  said  Union 
Bank  by  any  person  or  persons,  body  or  bodies  politic  or  corporate,  whether 
such  person  or  persons,  body  or  bodies  politic  or  corporate,  is  or  are  or  shall 
then  be  a  member  or  members,  proprietor  or  proprietors,  of  or  in  the  said 
Union  Bank  or  not,  shall  be  commenced,  instituted,  or  prosecuted  ogainH 
the  eaid  eecretary  for  the  time  being  of  the  said  Union  Bank,  or  the  $aid 
treasurer  for  the  time  being  of  the  said  Union  Bank,  as  the  nominal 
defendant,  respondent,  or  defender  for  and  on  behalf  of  the  said  Union 
Bank ;  and  the  death,  removal,  resignation,  or  any  other  act  of  such 
secretary  or  treasurer,  or  the  bankruptcy  or  insolvency  of  such  secretarj 
or  treasurer,  shall  not  abate  or  prejudice  any  action,  suit,  or  other  pro- 
ceeding at  law  or  in  equity  commenced  under  this  act,  but  the  same  may 
be  continued,  prosecuted,  and  carried  on  or  defended  in  the  name  of 
any  other  the  secretary  or  treasurer  for  the  time  being  of  the  said  com- 
pany :  And  it  is  hereby  further  enacted,  that  the  directors  of  the  said 
Union  Bank  shall  cause  a  memorial,  in  the  form  and  to  the  effect 
expressed  in  the  schedule  to  this  act,  or  as  near  thereto  as  the  cir- 
cumstances of  the  case  will  admit,  of  the  names,  residences,  and  descrip- 
tion of  the  directors,  secretary,  and  treasurer,  and  of  the  several  persons 
bemg  members  and  proprietors  of  the  said  Union  Bank,  to  be  verified 
by  a  declaration  in  writing  to  be  made  before  the  master  in  equity 
*2451  *^^  ^^^  Majesty's  supreme  court  of  judicature  at  Fort  William, 

-^  in  Bengal,  by  the  secretary  or  some  one  of  the  said  directors  for 
the  time  being ;  and  the  same  shall  be  enrolled  amongst  the  records  of 
the  said  supreme  court  within  twelve  calendar  months  next  after  the 
passing  of  this  act ;  and,  whenever  any  new  director  or  directors  or 
secretary  or  treasurer  shall  be  elected,  a  like  memorial  shall  be  verified 
and  enrolled  as  aforesaid,  specifying  in  whose  place  or  places  he  or  they 
shall  be  appointed,  within  twelve  calendar  months  after  such  appoint- 
ment :  And,  whenever  any  person  or  persons  shall  cease  or  discontinue 
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to  be  ft  proprietor  or  proprietorg  of  the  said  Union  Bank,  a  memorial 
of  his,  her,  or  their  names  shall  be  in  like  manner  verified  within  twelve 
calendar  months  after  snch  person  or  persons  shall  have  so  ceased  or 
discontinued  to  be  such  proprietor  or  proprietors,  in  the  form  expressed 
m  the  said  schedule  for  that  purpose ;  and,  when  any  new  proprietor  or 
proprietors  shall  be  admitted  into  the  said  Union  Bank,  a  memorial  of 
his,  her,  or  their  names  shall  be  in  like  manner  verified  and  enrolled 
among  the  records  of  the  said  supreme  court  of  judicature  within  twelve 
calendar  months  afterwards,  according  to  the  form  in  the  said  schedule : 
Prorided  always,  that,  if  any  declaration  so  made  shall  be  false  or  untrue 
in  any  material  particular,  the  person  wilfully  making  such  false  decla- 
ration shall  be  guilty  of  a  misdemeanor :  And  it  is  hereby  further  en- 
acted, that,  until  such  memorial  as  first  hereinbefore  mentioned  shall 
have  been  deposited  and  enrolled  as  hereinbefore  directed,  no  action  or 
8uit  shall  be  brought  by  the  said  Union  Bank  under  the  authority  of 
this  act ;  and,  until  the  memorial  by  this  act  required  to  be  deposited 
and  enrolled,  in  the  event  of  any  person  or  persons  ceasing  or  discon- 
tinuing to  be  a  director,  or  secretary,  or  treasurer,  or  member  of  the 
said  Union  Bank,  sh^ll  have  been  deposited  and  enrolled  as  hereinbefore 
mentioned,  the  ^person  or  persons  whose  names  shall  appear  in  r^ico^f^ 
the  said  memorial  which  shall  have  been  made  and  enrolled,  shall  ^ 
be,  and  are  hereby  declared  to  be,  liable  to  all  such  actions,  suits,  and 
executions  upon  judgment  or  decree,  and  other  proceedings  under  this 
act,  in  the  same  manner  as  if  he,  she,  or  they  had  not  ceased  or  discon- 
tinued to  be  a  director,  secretary,  or  treasurer,  or  proprietor  of  the  said 
Union  Bank :  And  it  is  hereby  further  enacted,  that  an  examined  copy 
of  every  memorial  to  be  deposited  and  enrolled  pursuant  to  this  act, 
certified  to  be  a  true  copy  by  and  under  the  hand  and  signature  of  the 
keeper  of  the  records  and  muniments  for  the  time  being  of  the  said 
snpreme  court  of  judicature,  shall  be  received  in  evidence  as  proot  of 
the  contents  of  such  memorial,  and  proof  shall  not  be  required  that  the 
person  by  whom  the  memorial  purports  to  be  verified  was  at  the  time  of 
the  verification  one  of  the  directors  of  the  said  Union  Bank :  And  it  is 
hereby  further  enacted,  that  all  and  every  judgment  and  judgments,  decree 
and  decrees,  order  and  orders,  made  or  pronounced  in  any  action,  suit,  or 
proceedings  in  any  court  of  law  or  equity  within  the  limits  of  the  ter- 
ritories of  the  East  India  Company,  against  the  secretary  or  treasurer 
for  the  time  being  of  the  said  Union  Bank,  shall  (subject  to  the  ex- 
press provisions  of  this  act)  have  the  like  effect  and  operation  upon  and 
againet  the  property  and  funds  of  the  said  Union  Bankj  as  if  such 
judgmentj  decree^  or  order  had  been  made  or  pronounced  against  all  the 
members  of  the  said  Union  Banky  and  as  if  all  the  members  of  the  said 
Union  Bank  had  been  parties  before  the  court  to  such  action^  suit.,  or 
proceedings,  and  as  if  this  act  had  not  passed:  Provided  always,  and 
it  is  hereby  further  enacted,  that,  in  case  execution  upon  any  judg- 
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ment  or  decree  in  any  saoh  aetfo&  or  suit  obtained  ftgaiittt  the  bm* 
rotary  or  treasurer  of  the  said  Union  Bank  as  defendant  or  respon- 
dent or  otherwise,  shall  havo  been  issued  and  taken  out  against  the 
^QA^-y  *fands  and  property  of  the  said  Union  Bank  under  the  proti^ 

^  sions  of  this  act,  and  shall  be  ineffectual  f<nr  obtaining  fall  pay- 
ment and  satisfaction  for  the  sum  or  sums  sought  to  be  recovered,  then 
and  in  such  case  execution  upon  any  such  judgment  or  decree  shall  be 
issued  against  any  other  individual  proprietor  or  proprietors  of  the  said 
Union  Bank  successively  as  it  may  become  necessary,  to  enforce 
payment  and  satisfaction  of  the  said  judgment  or  judgments :  Provided 
also  that  every  such  secretary  or  treasurer  in  whose  name  any  Bnch 
action  or  suit  shall  be  commenced,  prosecuted,  or  defended,  and  every 
director  or  member  against  whom  execution  upon  any  judgment  or 
decree  obtained  in  any  such  action  or  suit  shall  be  issued  as  aforesud, 
t)t  as  hereinafter  mentioned,  shall  always  be  reimbursed  and  paid  oat 
of  the  funds  or  property  of  the  said  Union  Bank  all  such  loss,  damages, 
costs,  and  charges  as  by  the  event  of  any  such  proceedings  he  or  they 
shall  be  put  unto  or  become  chargeable  with ;  and,  \f  the  fitndi  or 
property  of  the  eaid  Union  Bank  ehall  he  imuffieien^  to  pay  the  tatii 
loM,  damageSj  coetBj  or  ehargeSj  then  the  deficiency  shall  be  made  gc^ 
hy  the  proprietors  fi^  the  time  being  of  the  said  Union  Bank:  Provided 
also,  that,  if  any  such  execution  against  the  secretary  or  treasurer  or 
member  or  members  for  the  time  being  of  the  said  Union  Bank  shall 
be  ineffectual  for  obtaining  payment  of  the  sum  or  sums  sought  to  be 
recovered  thereby,  it  shall  be  lawful  for  the  party  or  parties  so  having 
obtained  judgment  or  decree  against  the  secretary  or  treasurer  for  the 
time  being  of  the  said  Union  Bank,  to  issue  execution  against  any 
other  person  or  persons  who  was  or  were  a  member  or  members  thereof 
at  the  time  the  contract  or  contracts  was  or  were  entered  into  iq)on 
which  such  action  or  suit  was  or  were  instituted ;  hU  no  such  exeeuti»n 
shall  be  isstud  against  any  other  person  than  the  actual  party  to  tk 
action  or  suit^  without  leave  first  granted  in  open  court  by  the 
♦2481  *^^'"**  ^  which  such  action  or  suit  may  have  been  brought  or 

^  instituted,  and  which  shall  be  made  on  notice  to  the  person  or 
persons  sought  to  be  charged :  Provided  alsOy  that  nothing  herein  con- 
tained shcUl  render  such  past  members  or  proprietors  liable  for  payment 
of  any  debt  or  claim  for  which  sttch  action^  suit^  or  proceeding  fiMty 
have  been  brought j  to  which  they  would  not  have  been  liable  by  operation 
of  laWj  as  partners^  in  case  any  action  or  other  proceeding  had  ie^ 
originally  brought  against  them  for  the  same:  And  whereas  it  is 
expedient  that  every  member  of  the  said  Union  Bank  against  irhom 
any  execution  shall  be  issued  upon  any  judgment  or  decree  (under  the 
authority  of  this  act)  shall  have  an  easy  and  expeditious  mode  of 
recovering  all  such  losses,  damages,  costs,  and  charges  as  he  or  she 
shall  be  put  to  or  become  chargeable  with  in  consequence  thereof,  it  is 
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iherefbre  hereby  enacted,  that,  if  any  execution  upon  any  judgment  or 
decree  obtained  in  any  action,  suit,  or  proceeding  under  this  act  shall 
be  issued  against  any  other  proprietor  or  member  of  the  said  Union 
Bank,  and  such  proprietor  or  member  shall  not  within  the  space  of  one 
month  next  after  the  issuing  thereof  be  reimbursed  out  of  the  funds  or 
property  of  the  said  Union  Bank,  all  such  moneys,  costs,  charges, 
Io:»e8,  and  expenses  as  he  or  she  shall  have  paid  or  been  put  to  or 
become  chargeable  with  in  consequence  of  such  execution  having  been 
issued  against  him  or  her,  it  shall  be  lawful  for  such  member  or  pro- 
prietor to  divide  such  moneys  or  costs  or  charges,  or  so  much  thereof 
as  he  or  she  shall  not  have  been  reimbursed  as  aforesaid,  into  as  many 
equal  parts  or  shares  as  the  capital  of  the  said  Union  Bank  shall  at  the 
time  be  divided  into,  and  each  and  every  proprietor  for  the  time  being 
of  any  share  or  shares  in  the  said  company  shall,  in  proportion  to  the 
number  of  shares  he  or  she  may  hold  in  the  said  Union  Bank,  pay  one 
cr  more  of  such  parts  or  shares  upon  demand  to  the  member  or 
^proprietor  against  whom  such  execution  shall  have  issued,  or  to  r^co^o 
bis  or  her  executors  or  administrators,  and,  upon  the  neglect  or  ^ 
refusal  of  any  proprietor  of  the  said  company  to  pay,  upon  demand,  his 
or  her  due  and  fair  proportion  of  such  moneys,  costs,  and  charges,  then 
and  in  such  case  it  shall  be  lawful  for  the  proprietor,  or  such  person  to 
whom  the  same  ought  to  have  been  paid,  to  sue  for  and  recover  the 
same  in  and  by  an  action,  suit,  or  plaint  against  the  proprietor,  or  the 
executors  or  administrators  of  any  proprietor  who  shall  so  neglect  or 
refuse  as  aforesaid,  in  Her  Majesty's  supreme  court  of  judicature  in 
Calcutta:   And  it  is  hereby  further  enacted,  that  this  act,  and  the  pro- 
visions herein  contained,  shall  extend  and  be  construed  to  extend  to 
the  said  company  called  the  Union  Bank  at  all  times  during  the  con* 
tmuance  thereof,  whether  the  said  Union  Bank  hath  been  or  be  now  or 
shall  hereafter  be  composed  of  all  or  of  some  of  the  persons  who  were 
the  original  members  thereof,  or  of  all  or  some  of  those  persons  together 
with  some  other  person  or  persons,  or  whether  the  said  Union  Bank  be 
at  the  time  of  passing  this  act  composed  altogether  of  persons  who  were 
not  original  members  of  the  said  Union  Bank,  or  whether  the  said 
Union  Bank  shall  hereafter  be  composed  of  persons  who  were  not 
original  members  thereof,  or  of  persons  all  of  whom   shall  become 
members  subsequently  to  tbe  passing  of  this  act/'     The  declaration 
then  proceeded  to  aver,  that,  afterwards,  and  before  and  at  the  time  of 
the  bringing  of  the  action  and  the  recovery  of  the  judgment  therein- 
after mentioned,   the  said  act  became  and  was,    and   from   thence 
contmually  hitherto  had  been,  and  still  was,  the  law  of  and  in  Calcutta 
aforesaid,  and  of  and  in  the  said  presidency  of  Bengal,  applicable  to 
the  said  company :    That,  after  the  said  act  had  become,  and  whilst 
the  same  was  such  law  as  aforesaid,  and  within  twelve  calendar  months 
liext  after  the  passing  of  the  said  act,  such  a  memorial  as  is  in  the 
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MfLfi-t  B^^^  ^^^  ^^^  hereinbefore  first  mentioned,  was  duly  ^verified  and 
-'  enrolled  as  directed  by  the  said  act ;  and  that  afterwards,  and 
before  and  at  the  times  of  the  bringing  of  such  action  and  of  the 
recovery  of  such  judgment  as  thereinafter  mentioned,  one  John  Leslie 
Russell,  who  during  all  the  time  last  aforesaid  was  resident  within  the 
said  presidency,  and  subject  to  the  jurisdiction  of  Her  Majesty's 
supreme  court  of  judicature  at  Fort  William,  in  Bengal  aforesaid,  and 
to  the  law  of  Calcutta,  and  of  the  presidency  aforesaid,  was  the 
secretary  of  the  said  company ;  and  the  defendant,  before  and  at  the 
respective  times  last  aforesaid,  and  also  before  and  at  the  times  of  the 
making  of  the  promises  by  the  said  company  as  thereinafter  in  that 
count  mentioned,  was,  and  from  thence  respectively  hitherto  had  been, 
and  still  was,  a  member  of  the  said  company :  and  that  thereupon,  to 
wit,  on  the  25th  of  February,  1848,  the  plaintiff  and  William  Strettell 
Kelsall  and  James  Knight  Heron  (both  since  deceased)  filed  their  plamt 
in  an  action  of  trespass  on  the  case  upon  promises,  on  the  common  lav 
side  of  the  said  supreme  court  at  Fort  William,  in  Bengal  aforesaid, 
and  then  caused  the  said  John  Leslie  Russell,  as  such  secretary  of  the 
said  company,  to  be  summoned,  according  to  the  course  and  practice 
of  the  said  supreme  court,  to  appear  as  the  nominal  defendant  for  and 
on  behalf  of  the  said  company,  in  the  said  court,  pursuant  to  the  pro* 
visions  of  the  said  act,  to  answer  the  said  now  plaintiff  and  the  said 
William  Strettell  Eelsall  and  James  Enight  Heron,  since  deceased,  in 
the  said  action :  That  the  said  John  Leslie  Russell  duly  appeared  in 
the  said  court,  according  to  the  course  and  practice  thereof,  to  such 
summons ;  and  that  such  proceedings  were  thereupon  had  therein  and 
in  the  said  action,  that,  afterwards,  to  wit,  on  the  14th  of  March,  1848, 
the  now  plaintiff,  and  the  said  William  Strettell  Eelsall  and  James 
Enight  Heron  (since  deceased),  by  the  consideration  and  judgment  of 
^orii  the  said  supreme  court,  recovered  ^against  the  said  John  Leslie 
-*  Russell,  as  such  secretary  as  aforesaid,  as  well  a  certain  sum  of 
company's  rupees  160,095,  and  10  annas,  for  the  damages  which  the 
now  plaintiff  and  the  said  William  Strettell  Eelsall  and  James  Enight 
Heron  (since  deceased)  had  sustained  by  and  on  account  of  the  non- 
performance of  certain  promises  before  that  time  made  by  the  said 
company  to  the  said  now  plaintiff  and  the  said  William  Strettell  Eelsall 
and  James  Enight  Heron  (since  deceased),  as  also  the  sum  of  company's 
rupees  623,  4  annas,  and  7  pice,  for  their  costs  and  charges  by  the  said 
last-mentioned  court  there  adjudged  to  the  now  plaintiff  and  the  said 
William  Strettell  Eelsall  and  James  Enight  Heron  (since  deceased) 
with  their  assent ;  which  said  damages,  costs,  and  charges  in  the  whole 
amounted  to  company's  rupees  160,718,  4  annas,  and  7  pice, — ^whereof 
the  said  John  Leslie  Russell,  as  the  secretary  of  the  said  last-mentioned 
company  as  aforesaid,  and  as  such  defendant  as  aforesaid,  was  con 
victed :   That  the  said  promises  were  made,  and  the  said  causes  of 
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action  of  the  eaid  now  plaintiff  and  the  eaid  William  Strettell  Kelsall 
and  James  Knight  Heron  (since  deceased)  in  respect  thereof  arose, 
within  the  jurisdiction  of  the  said  supreme  court ;  and  that  the  said 
last-mentioned  court,  during  all  the  time  whilst  the  said  action  was 
depending  therein  as  aforesaid,  and  continually  and  at  the  time  of  the 
giving  of  the  said  judgment,  was  duly  holden  within  the  jurisdiction 
thereof,  to  wit,  at  Fort  William,  in  Bengal  aforesaid :  And  that  the 
said  judgment  still  remained  in  full  force  and  effect,  and  not  in  anywise 
satisfied,  reversed,  or  annulled;  and  that  no  execution  had  as  yet  been 
obtained  of  or  upon  the  said  judgment;  and  that  the  damages,  costs, 
and  charges  aforesaid  in  form  aforesaid  adjudged  to  the  now  plaintiff 
and  the  said  William  Strettell  Kelsall  and  James  Knight  Heron  (since 
deceased)  were  of  great  value,  to  wit,  of  the  value  of  16,071Z.  17a.  9}{I. 
of  lawful  money  of  the  United  ^Kingdom  and  were  still  due  to  r^coen 
the  plaintiff:  Yet  that  the  defendant  had  not  paid  the  said  last-  ^ 
mentioned  sum  of  money,  or  any  part  thereof,  but  the  same  was  wholly 
unpaid. 

The  declaration  also  contained  seventeen  counts  charging  the  de- 
fendant as  the  drawer  of  seventeen  several  bills  for  sums  amounting  in 
the  aggregate  to  14,500Z.,  dated  respectively  the  24th  of  September, 
1847,  at  Calcutta,  and  drawn  upon  Messrs.  Olyn,  Halifax,  Mills  &  Co., 
bankers,  London,  payable  respectively  six  months  after  sight  to  the 
order  of  one  William  Henry  Abbott,  which  bills  were  duly  presented 
and  refused  acceptance,  of  which  the  defendant  had  notice :  and  also 
counts  for  money  lent  by  the  plaintiff  and  W.  S.  Kelsall  and  J.  K. 
Heron  to  the  defendant ;  for  money  had  and  received  by  the  defendant 
for  their  use ;  for  interest ;  and  for  money  found  due  from  the  defend- 
ant to  them  upon  accounts  stated. 

The  defendant  demurred  to  the  first  count.  He  also  pleaded  to  the 
first  count,  that  no  such  memorial  as  in  the  said  act  and  in  the  said  first 
count  first  mentioned,  was  verified  or  enrolled  in  the  manner  required 
by  the  said  act,  as  alleged. 

Twelfth  plea  to  the  second  and  subsequent  counts, — ^that,  before  and 
at  the  time  of  the  accruing  of  the  alleged  several  causes  of  action  in 
the  said  several  counts  mentioned,  a  company  was  established  at  Cal- 
cutta, in  the  presidency  of  Bengal,  in  the  East  Indies,  under  the  name 
and  firm  of  The  Union  Bank  of  Calcutta ;  and  that  the  liability  of  the 
said  company,  and  of  the  several  members  thereof,  in  respect  of  all 
causes  of  action  against  the  said  company  for  all  claims,  debts,  and  de- 
mands, and  in  respect  of  all  obligations  and  engagements  contracted  or 
incurred  by  iLe  said  company,  was,  before  and  at  the  time  of  the  accru- 
ing of  the  several  alleged  causes  of  action  in  the  said  counts  stated,  and 
from  thence  hitherto  *had  been,  regulated  and  governed  by  a  r^toco 
certain  act  made  and  passed  by  the  president  of  the  council  of  ^ 
India  in  counoili  with  the  assent  of  the  governor-general  of  India^  to 
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wit,  the  said  aet  in  the  first  eonnt  of  the  declaration  mentioned ;  in 
whioh  said  act  are  contained  the  several  danses  and  provisions  in  the 
said  first  count  set  forth,  and  which  for  the  sake  of  brevity  are  hen 
referred  to:  That  afterwards,  and  before  and  at  the  time  of  the  bring* 
ing  of  the  action  and  the  recoverj  of  the  judgment  thereinafter  men* 
tioned,  the  said  act  became,  and  from  thence  continually  had  been,  and 
then  was,  the  law  of  and  in  Calcutta  and  the  said  presidency  of  Bengal 
applicable  to  the  said  company ;  and  that,  after  the  said  act  had  become 
and  while  it  was  law  as  aforesaid,  and  within  twelve  calendar  months 
next  after  the  passing  of  the  same,  such  a  memorial  as  in  the  said  ael 
and  in  the  first  count  of  the  declaration  first  mentioned,  was  duly  veri- 
fied, deposited,  and  enrolled  as  directed  by  the  said  act ;  and  that  a(te^ 
wards,  and  before  and  at  the  time  of  the  bringing  of  such  action  and  of 
the  recovery  of  such  judgment  as  thereinafter  mentioned,  one  John 
Leslie  Russell,  who  during  all  that  time  was  resident  within  the  said 
presidency,  and  subject  to  tiie  jurisdictiim  of  Her  Majesty's  supreme 
court  of  judicature  at  Fort  William,  in  Bengal  aforesaid,  and  to  the 
law  of  Calcutta  and  o£  the  presidency  aforesaid,  was  the  secretary 
of  the  said  company:  That,  on  the  26th  of  February,  1848,  the 
plaintiff  and  William  Strettell  Kelsall  and  James  Knight  Heron  (both 
since  deceased)  Sled  their  plaint  on  the  common  law  side  of  the  said 
supreme  court  at  Fort  William,  in  Bengal,  as  in  the  said  first  coaal 
mentioned ;  and  that  such  proceedings  were  thai  and  thereon  had  as  in 
the  said  first  count  mentioned ;  and  afterwards,  on  the  14th  of  March, 
1848,  the  plaintiff  and  the  said  William  Strettell  Eelsall  and  James 
Knight  Heron,  since  deceased  as  aforesaid,  by  the  consideration  and 
*^W\  J^^EP^^^^  ^^  ^®  ^^  court  recovered  ^against  the  said  John  Les* 
^  lie  Russell,  as  such  secretary  as  aforesaid,  such  sums  as  in  the 
first  count  of  the  declaration  in  that  behalf  mentioned :  That  the  causes 
of  action  in  respect  of  which  such  judgment  was  recovered  arose  within 
the  jurisdiction  of  the  said  court ;  and  that  the  same  were  and  are  the 
same  identical  causes  of  action  as  those  in  the  said  several  counts  con- 
tained; and  that  they  arose  against  the  defendant  only  in  respect  of 
claims  and  demands  against  the  said  company,  and  by  reason  of  obligar 
tions  and  liabilities  incurred  by  the  said  company,  and  not  otherwise: 
That  the  defendant  was  sued  in  this  action  as  a  member  of  the  said 
company,  and  not  otherwise :  And  that  the  said  judgment  was  a  good, 
valid,  and  effectual  judgment. 

The  plaintiff  joined  in  demurrer  to  the  first  count,  and  demurred  to 
the  first  and  twelfth  pleas.     Joinder. 

Phipson  (with  whom  was  Montague  Smith)j  for  the  plaintiff.(a)— 1. 

(«)  The  pointa  nmrked  for  argmnent  oa  th«  part  of  the  plaintil^  were,— 
"  1.  That  the  defendant,  having  been  a  partner  in  the  Calontto  Bank  at  the  time  when  the 
•MMes  of  action  aoomed  npon  which  the  jadgment  wae  obtained  in  India,  and  firom  that  time  to 
the  present,  is  liable  in  this  country  npon  an  implied  promise  to  pay  the  snm  for  which  taeh 
Judgment  was  reooTered,  in  the  same  manner  in  whieh  he  would  hare  been  liable  had  it  hesa 
obtained  against  himself  indindnally : 
'<  S.  ThAt  the  Sift  plea  is  bad,  on  the  groiind  that  the  not  does  not  disable  the  oredltor  fioa 
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This  18  substantially  an  action  against  *a  person  who  was  a  party  r^tit: 
to  the  judgment  in  the  supreme  court  of  Calcutta.  The  defendant  *- 
and  his  partners  have  agreed  that  the  secretary  or  treasurer  shall  be 
sued,  and  that  a  judgment  obtained  in  an  action  against  either  of  those 
persons  as  the  nominal  plaintiff,  shall  have  the  same  effect  and  operation 
upon  and  against  the  property  and  funds  of  the  bank,  as  if  such  judgment 
had  been  pronounced  against  all  the  members,  and  as  if  all  the  members 
had  been  parties  to  the  action.  The  distinction  between  this  case  and 
The  Bank  of  Australasia  v.  Harding,  9  C.  B.  661  (E.  0.  L.  R.  vol.  67), 
and  The  Bank  of  Australasia  i;.  Nias,  16  Q.  B.  717  (E.  0.  L.  R.  vol.  71),  is, 
that,  here,  judgment  must  have  been  obtained  against  the  bank,  and  that 
judgment  prove  ineffectual ;  whereas,  in  the  act  there  in  question,  there 
was  no  such  provision.  [Crbsswbll,  J. — ^Nor  was  there  any  provision 
that  the  judgment  should  have  the  same  effect  as  if  all  the  members  of 
the  bank  had  been  parties  to  the  action.]  The  act  of  council  in  India 
can  have  no  operation  to  control  the  laws  of  any  other  country.  If  the 
question  were  now  for  the  first  time  presented  to  the  court,  they  could 
have  no  difficulty  in  dealing  with  it  upon  principle.  The  judgment 
imposes  upon  the  defendant  a  moral  obligation  to  pay  the  debt,  which 
moral  obligation  is  a  good  foundation  for  an  action  against  him  here : 
Walker  v.  Witter,  1  Dougl.  1 ;  Russell  v.  Smyth,  9  M.  &  W.  810, 818.t 
In  the  last-mentioned  case,  Lord  Abinger  says :  **  The  action(a)  may  be 
sustained  on  the  ground  of  morality  and  justice.  The  maxim  of  the 
Bnglish  law  is,  to  amplify  its  remediesi  and,  without  usurping  juris- 
dietion,  to  apply  its  rules  to  the  advancement  of  ^substantial  r^oe^ 
justice.  Foreign  judgments  are  enforced  in  these  courts,  because  ^ 
the  parties  liable  are  bound  in  duty  to  satisfy  them."  And  Parke,  B., 
says :  ^'  Where  the  court  of  a  foreign  country  imposes  a  duty  to  pay  a 
sum  certain,  there  arises  an  obligation  to  pay,  which  may  be  enforced 
ia  this  country."  The  provisions  in  the  Indian  act  for  facilitating  the 
enforcbg  of  the  judgment,  are  modes  of  procedure  only,  and  do  not  in 
any  way  interfere  with  the  question  of  contract,  or  with  the  plaintiff's 
right  to  sue  upon  the  judgment  in  this  country.  The  construction  of  a 
contract  is  governed  by  the  law  of  the  place  where  it  is  entered  into ; 
the  mode  of  enforcing  it,  by  that  of  the  place  where  it  is  sought  to  be 
enforced.  ^^  The  distinction,"  says  Tindal,  0.  J.,  in  Huber  v.  Steiner, 
2  Scott,  304,  826,  2  N.  C.  202, 210  (E.  G.  L.  R.  vol.  29),  '<  between  that 
part  of  the  law  of  the  foreign  country  where  a  personal  contract  is  made, 

•ning  tbe  Vank  in  th«  Dftme  of  the  leeretaiy  before  the  filing  of  a  memorial  nnder  the  act ;  Imt 
that  the  act  onlj  pre?ente  the  bank  from  bringing  an  aeUon  in  the  name  of  the  aecretaij  nnm 
neb  memoiial  hae  been  Sled ;  and,  AirtheTy  that  the  matter  of  the  firat  plea  ehonld  htre  been 
beaded  to  the  original  action,  and  was  no  bar  to  the  present  claim : 

**  3.  Thai  the  twelfth  plea  was  had,  on  the  ground  that  the  proTieiooe  of  the  act  do  not  preTeaft 
the  plaintiff  from  loing  the  defendant  peraonally  la  BttgUad  in  reipeet  of  eanaee  of  action 
•giiait  the  company  of  which  he  was  a  member." 

(a)  Against  a  defendant  resident  in  this  country,  for  costs  awarded  against  him,  after  appear* 
•Bee,  by  a  decreet  of  the  court  of  session  In  Scotland,  in  a  suit  for  a  di? orce. 
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which  is  adopted,  and  that  which  is  not  adopted  by  our  English  courts 
of  law,  is  well  known  and  established,  viz.  that  so  much  of  the  law  &3 
affects  the  rights  and  merit  of  the  contract,  all  that  relates  ^  ad  litis 
decisionem,'  is  adopted  from  the  foreign  country ;  so  much  of  the  law  as 
affects  the  remedy  only,  all  that  relates  ^  ad  litis  ordinationem,*  is  taken 
from  the  ^  lex  fori'  of  that  country  where  the  action  is  brought."(a)    The 
cases  of  Needham  v.  Law,  11  M.  &  W.  400,t  and  Webb  v.  Taylor,  1  D. 
k  L.  676,  show  that  the  shareholders  are  the  real  defendants  in  these 
actions :  the  bringing  the  suit  in  the  name  of  the  secretary  or  treasurer 
is  mere  matter  of  form.     And  there  is  more  reason  that  it  should  be  so, 
where  the  action  is  against  a  foreign  corporation.     Lord  Campbell,  in 
giving  judgment  in  The  Bank  of  Australasia  i;.  Nias,  16  Q.  B.  733  (E. 
C.  L.  R.  vol.  71),  says :  ^^  The  colonial  legislature,  we  think,  clearly  had 
*QVn  ^^^^^^^^7  ^  P^^  ^^  ^^  ^regulating  the  procedure  by  which  the 
-^  contracts  of  the  banks  should  be  enforced  in  the  courts  of  the 
colony.    Nor  is  there  anything  at  all  repugnant  to  the  law  of  England, 
or  to  the  principles  of  natural  justice,  in  enacting  that  actions  on  such 
contracts,  instead  of  being  brought  individually  against  all  the  share- 
holders in  the  company,  should  be  brought  against  the  chairman  whom 
they  have  appointed  to  represent  them.    A  judgment  recovered  in  such 
an  action,  we  think,  has  the  same  effect  beyond  the  territory  of  the 
colony  which  it  would  have  had  if  the  defendant  had  been  personally 
served  with  process,  and,  being  a  party  to  the  record,  the  recovery  had 
been  personally  against  him.     The  act  imposes  no  new  liability  upon 
him,  but  only  regulates  the  mode  in  which  that  liability  shall  be  judicially 
constituted.    Any  specific  remedy  upon  the  judgment  which  might  have 
existed  in  the  colony  cannot  be  obtained  out  of  the  colony ;  and,  unless 
the  judgment  may  be  made  the  foundation  of  an  action,  it  could  not  in 
any  manner  be  rendered  available  in  this  country.     In  recompense  for 
the  advantages  conferred  upon  the  company  by  the  act,  it  anxiously 
provides  that  the  rights  of  the  creditors  of  the  company  shall  not  be 
prejudiced  by  it."     The  same  principles  governed  the  decision  in  this 
court.    Wilde,  C.  J.,  says :  The  statute  provides  ^*  that  one  member, 
holding  a  principal  office  in  the  company,  may  sue  and  be  sued,  instead 
of  the  whole  body ;  and  that  execution  may  issue  against  the  property 
of  the  other  members  of  that  body.     But,  while  giving  this  benefit  to 
the  company,  the  act  provides  that  it  shall  not  vary  the  rights  or  the 
liabilities  of  the  parties.    Now,  independently  of  the  colonial  act,  the 
defendant  would  have  been  liable  in  respect  of  the  demand  for  which  he 
is  now  sued ;  and,  if  the  judgment  had  been  recovered  in  an  actioa 
brought  against  all  the  members  jointly,  an  action  of  debt  or  assumpsit 
would  clearly  have  lain  against  the  defendant  upon  that  judgment." 
MRQ-i  ^^®  ^^  *makes  it  imperative  to  sue  the  secretary  or  treasurer  in 
^^^J  India:  Steward  t;.  Greaves,  10  M.  &  W.  711.t 

(a^  And  bm  Trimbey  «.  Vlgnier,  4  M.  4  Soott,  695  (E.  C.  L.  B.  toL  80),  1  N.  0. 151  (B.  &  L 
B.,T0l.27). 


COMMON  BENCH  REPORTS.    (1  J.  SCOTT.    N.  S.)        258 


2.  Then,  is  the  plaintiff's  right  of  suing  upon  the  judgment  at  all 
affected  bj  the  provisions  in  the  colonial  act  for  enforcing  it  by  execution 
against  the  shareholders  ?  Those  enactments,  it  is  submitted,  provide 
merely  for  the  mode  of  regulating  the  procedure  on  the  judgment  in  the 
colony,  and  cannot  in  any  way  interfere  with  or  alter  the  legal  effect 
and  operation  of  the  judgment  in  a  foreign  country.  £Cresswell,  J. — 
Are  you  not  compelled  to  resort  to  the  act  to  maintain  the  action  ?] 
We  conld  not  maintain  an  action  against  a  stranger  in  India  without  the 
act  [Crbsswell,  J. — Then  it  will  probably  be  urged,  on  the  other 
side,  that  you  must  take  the  whole  act,  including  the  mode  of  procedure 
to  enforce  the  judgment.  Could  you  sue  upon  the  judgment  in  Calcutta  ?] 
No.  But  the  implied  assumpsit  raised  by  the  judgment  is  not  affected 
by  any  local  stipulations  for  the  mode  of  enforcing  it  there.  In  Hall  t^. 
Odbee,  11  East,  118,  a  foreign  judgment  recovered  by  the  plaintiff,  with 
a  stay  of  execution  for  six  months,  was  held  to  be  good  evidence  in 
support  of  an  account  stated.  Lord  Ellenborough  said :  *'  The  judgment 
is  for  a  sum  certain  found  to  be  due  from  the  defendant  to  the  plaintiff, 
with  interest  thereon  from  a  certain  day  past;  but  with  a  stay  of  execution 
till  the  further  order  of  the  court :  and  this  at  first  struck  me  as  an 
incomplete  judgment,  on  which  no  action  could  be  maintained  here. 
But  we  have  been  pressed  with  the  course  of  proceedings  in  our  own 
courts,  where  upon  judgment  recoyered  and  a  stay  of  execution  upon^ 
the  allowance  of  a  writ  of  error,  an  action  lies  nevertheless  upon  such 
judgment  in  the  meantime;  and  applications  are  continually  made  to  the 
equitable  jurisdiction  of  the  court,  to  stay  proceedings  in  such  actions 
pending  the  writ  of  error."  The  distinction,  therefore,  is  one  of  mere 
procedure.  The  judgment  in  the  colonial  ^court  is  not  the  less  r^^ofcq 
a  judgment,  because  of  the  local  regulations  as  to  enforcing  it  by  ^ 
execution  there. 

8.  Then,  as  to  the  twelfth  plea, — ^if  it  means  that  the  simple  contract 
debt  is  merged  in  the  judgment,  the  cases  of  The  Bank  of  Australasia 
V.  Nias,  and  The  Bank  of  Australasia  v.  Harding,  are  conclusive  to 
show  that  it  is  not.  {^ByleSy  Serjt.,  intimated  that  he  did  not  intend 
to  insist  that  it  was.]  The  act  of  the  Indian  legislature  can  have  no 
operation  out  of  the  Indian  territory.  [Cbbsswell,  J. — It  will  pro- 
bably be  contended  that  the  defendant  never  consented  to  be  placed 
in  jeopardy  by  the  recovery  of  a  judgment  against  the  secretary  or 
treasurer,  except  under  certain  circumstances,  and  in  a  particular 
manner.]  That  argument  goes  to  the  very  root  of  the  decision  in  the 
two  cases  referred  to,  and  is  distinctly  met  by  the  judgment. 

Btfleiy  Serjt.  (with  whom  was  John  Oray\  for  the  defendant.(a)— - 

(a)  The  poiDU  Bmrk«d  for  argamenk  on  the  |»art  of  the  dofendant^  ifm% — 
"I.  Thai  tbo  flnt  eoont  if  bad,  and  difdoMs  no  osoao  of  aotion,  or  right  to  proeood  againtt 
tht  daftndant  In  tho  BngUah  eonrta : 
"1  That  the  judgment  ia  a  judgment  against  the  eeoretaiyy  and  not  againat  eaeh  indiTidnal 
';  and  thal»  if  il  wtrt,  ezeention  oonld  atoaet  and  of  oonraa  ba  taken  ont  aguimti  a  alUirv- 
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^aaiyi  There  is  a  material  difference  between  the  ^cases  of  The  Bank 
-'  of  Australasia  v.  Nias  and  The  Bank  of  Australasia  v.  Harding 
and  the  present  case.  In  those  cases^  nothing  was  left  to  be  done 
except  the  payment  of  the  money:  whereas,  here,  two  steps  are  to  be 
taken  before  the  now  defendant  could  have  execution  issued  against 
him  in  the  colony, — ^first,  an  ineffectual  execution  against  the  funds 
and  property  of  flie  bankj^-^econdly,  the  leave  of  the  court  in  whicb 
the  action  was  brought  must  be  obtained :  and  for  these  he  has  paid  s 
valuable  consideration.  Under  the  Australasian  Bank  act,  it  was  pro* 
vided  <'  that  execution  upon  any  decree  or  judgment  in  any  such  actioui 
suit,  &c.,  obtained  against  the  chairman  for  the  time  being  of  the  bank, 
might  be  issued  against  and  levied  upon  the  goods  and  chattels,  Ac.,  of 
any  member  or  members  whatsoever  of  the  said  bank  for  the  time 
being,  in  like  manner  and  not  otherwise  than  as  if  such  decree  or 
judgment  had  been  obtained  against  such  member  or  members  person* 
ally."  By  the  act  now  under  consideration,  it  is  enacted  that  <<  every 
judgment  made  or  pronounced  in  any  action,  Ac.,  within  the  limits  of 
the  territories  of  tiie  East  India  Company,  against  the  secretary  or 
treasurer  for  the  time  being  of  the  said  Union  Bank,  shall  (iubieet  U 
the  express  pravisians  of  this  act)  have  the  like  effect  and  operation 
upon  and  against  the  property  and  funds  of  the  said  Union  Bank,  as 
if  such  judgment  had  been  made  or  pronounced  against  all  the  m«n* 
hers  of  the  said  Union  Bank,  and  as  if  all  the  members  of  the  said 
^0^1 -I  '''Union  Bank  had  been  parties  before  the  court  to  such  action," 
^  &c.  [Gbbsswbll,  J. — ^I  find  nothing  subsequently  limiting  the 
remedy  to  the  funds  of  the  bank :  I  think  that  enactment  must  be  read 
as  if  the  words  «  subject  to  the  express  provisions  of  this  act"  had  not 
been  there.]  It  is  enough  to  say  that  the  judgment  has  some  effect 
against  the  property  and  funds  of  the  bank.  There  are,  however, 
subsequent  provisions  a  compliance  with  which  on  the  part  of  the  judg- 
ment-creditor is  a  condition  precedent  to  his  right  to  have  recourse 
to  individual  shareholders.  Execution  is,  in  the  first  place,  to  issue 
against  the  assets  of  the  company.  That  remedy  failing,  execution  is 
to  go  against  members  for  the  time  being ;  and  then,  and  not  till  then, 

holder  in  Bengal;  wheroM,  it  ii  dear  that  ezeoution  oould  only  be  had  againtt  racb  ahai«hold«r 
under  the  tpecial  olamei  of  the  aot  in  qnestion : 

"  3.  That  it  was  not  competent  to  the  plaintiff  to  adopt  part  of  the  aot  and  r«|jeet  the  reft; 
that  there  was  no  jadgment  in  ezistenoe  against  the  bank,  or  any  person  representing  it,  ezespt 
bj  foroe  of  the  aet  (the  said  John  Leslie  Russell  being  otherwise  a  stranger  both  to  the  hulk 
and  the  oause  of  action) ;  and  that»  consequently,  the  plaintiff  oonld  not  pnt  in  force  his  j«d|' 
ment,  except  nnder  the  oircnmstanoes  and  in  the  manner  directed  by  the  aot : 

"  4.  That  the  first  plea  was  good,  and  the  Torifying  and  enrolling  snch  memorial  was  a  necM* 
•ary  condition  precedent  to  the  said  John  Leslie  Rossell  being  made  the  nominal  defendant  for 
the  bank ;  and  that  this  memorial  was  the  only  CTidence  admissible  of  the  person  sned  being 
raeh  secretary : 

"  b.  That  the  twelfth  plea  was  good,  showing  that  the  plaintiff  had  already  recorered  a  jndf- 
ment  for  the  same  canses  of  action,  nnder  which  he  would  or  might  have  his  remedy,  in  tbs 
manner  prescribed  by  the  ao^  against  the  defendant  and  the  other  shareholders  in  the  baak; 
•ad  that  the  plaintiff  oonld  aot  have  aaotlMr  aoftioB  agaiatt  the  dafandaal  in  respeot  thexeot" 
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execution  against  those  who  were  members  at  the  time  of  the  contract. 
But  the  judgment-creditor  cannot  have  execution  against  shareholders 
of  either  degree,  except  on  motion  made  in  open  courts  upon  which 
motion  the  party  sought  to  be  charged  may  be  heard  to  urge  any 
defence  he  may  have  against  it.     Suppose  the  case  of  a  man  no  party 
to  the  contract, — are  the  jHrovisions  of  this  act,  which  make  him  liable 
upon  a  contract  he  never  entered  into,  mere  matter  of  procedure?    He 
is  to  be  liable  upon  a  )!naZ  judgment  only.    The  court  will  look,  not  at 
the  form,  but  at  the  real  nature  and  substance  of  the  judgment.    This 
is  not  in  substance  a  final  judgment,  the  true  test  of  which  is,  where 
nothing  remains  but  to  pay :  it  is  a  mere  interlocutory  judgment.    No 
case  can  be  found  where  an  action  has  been  held  to  lie  in  the  courts  of 
this  country  upon  a  foreign  judgment,  where  no  action  would  have  lain 
upon  it  in  the  country  where  it  was  obtained.    It  is  clear  that  the  pre-^ 
sent  defendant  could  not  have  been  sued  upon  this  judgment  in  the 
supreme  court  at  Calcutta.    If  he  could,  what  becomes  of  all  the  pro- 
visions  so  studiously  introduced  into  the  act  for  his  protection?    The 
plamtiff  is  obliged  here  to  rely  upon  the  Indian  act  to  make  the  defend* 
ant  liable.    If  so,  he  '''cannot  take  one  part,  and  reject  the  rest,  .^eofio 
It  may  be  conceded  that  the  provisions  as  to  execution  in  form  I- 
seem  to  relate  to  procedure.    But  the  question  is,  whether  they  are  not 
substantially  part  of  the  contract  between  these  parties.     Story,  in  his 
Confliot  of  Laws,  after  noticing  in  a  previous  section  the  distinction, 
often  disregarded,  between  the  obligation  and  the  nature  of  the  con- 
tract, says  in  §  267, — «  Suppose  a  contract  by  the  law  of  one  country 
to  involve  no  personal  obligation  (as  was  supposed  to  be  the  law  of 
France  in  a  particular  case  which  came  in  judgment, — Melan  v.  Fitz- 
jame8,(a)  1  B.  &  P.  138),  but  merely  to  confer  a  right  to  proceed  in 
rem;  such  a  contract  would  be  held  everywhere  to  involve  no  personal 
obligation  whatsoever.     Suppose,  by  the  law  of  a  particular  country,  a 
mortgage  for  money  borrowed  should,  in  the  absence  of  any  express 
contract  to  repay,  be  limited  to  a  mere  repayment  thereof  out  of  the 
land,  a  foreign  court  would  refuse  to  entertain  a  suit  giving  to  it 
a  personal  obligation.     Suppose  a  contract  for  the  payment  of  the 
debt  of  a  third  person,  in  a  country  where  the  law  subjected  such  a 
contract  to  the  tacit  condition  that  payment  must  first  be  sought 
against  the  debtor  and  his  estate ;  that  would  limit  the  obligation  to 
a  mere   accessorial  and  secondary  character;   and  it  would  not  be 
enforced  in  a  foreign  country,   except  after  a  compliance  with  the 
requisitions  of  the  local  law."     That  doctrine  is  very  applicable  here: 
the  provisions  as  to  the  liability  of  the  shareholders  in  the  first  and 
the  second  degree,  after  exhausting  Ihe  remedies  against  the  assets  of 
the  bank,  are  in  substance  incidents  and  ingredients  in  the  contract. 

In  Steward  v.  Greaves,  10  M.  &  W.  711,  720,t  Parke,  B.,  says:  "At 

• 

(a)  OTMTiilAd  In  Iml*y  «.  mMkn,  S  BmL  4M. 
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common  law,  all  the  goods  of  the  contracting  parties  and  their  persons 
would  be  liable  to  immediate  execution:  by  the  statute,  the  goods  of  the 
*9(\'^1  '^'^^^P^^y  ^^  liable,  and  the  members  for  the  time  being  at  tlie 
^  period  of  execution,  in  the  first  instance,  and  afterwards  those 
who  were  so  at  the  time  of  the  contracts  being  entered  into  or  carried 
into  effect,  or  when  the  judgment  was  obtained  thereon.  In  a  proceeding 
against  individuals,  they  would  be  liable  to  simple-contract  debts  for  six 
years,  to  specialties  for  twenty :  in  the  statutory  mode  of  proceeding, 
the  members  who  have  ceased  to  be  such  for  three  years  are  exempt 
from  debts  of  every  description.  Thus,  the  liability  created  by  the 
statute  is  very  different  from  that  which  would  exist  without  it ;  and  it 
cannot  be  supposed  that  the  legislature  meant  to  leave  it  to  the  option 
of  any  creditor,  whether  the  members  of  the  company  should  be  subject 
to  one  species  of  liability  or  the  other ;  still  less  that  a  creditor  should 
have  the  power  of  depriving  them  of  the  statutory  protection  which  is 
given  to  each  after  having  ceased  for  three  years  to  be  a  partner.  The 
framers  of  the  act  had  in  view  the  convenience  of  the  public,  and 
thereby  provided  a  more  convenient  remedy  to  creditors  than  at  com- 
mon law ;  but  they  had  also  in  view  the  benefit  of  the  members  of  the 
company,  by  restricting  their  personal  liability."  As  to  the  plea, — ^it 
cannot  be  contended  that  the  judgment  operates  as  a  merger.  But  it 
is  submitted  that  a  good  defence  is  presented  bj;  that  part  of  the  plea 
which  sets  out  the  act  of  the  Indian  legislature,  and  alleges  that  the 
plaintiff  has  availed  himself  of  the  act.  It  amounts  to  a  contract 
between  the  parties  that  these  bills  should  be  satisfied  in  a  particular 
manner. 

PMpsanj  in  reply. — ^The  only  operation  of  the  act,  is,  the  mode  in 
which  a  creditor  of  the  bank  shall  recover  in  India.  It  is  mere  mode 
of  procedure,  and  not  matter  of  contract  at  all.  The  defendant  could 
not  have  pleaded  or  set  up  in  India,  in  answer  to  a  motion  for  leave  to 
*2fvi1  ^^^  execution,  any  matter  which  would  have  been  an  ^answer 
-I  to  the  action  itself.  It  is  even  doubtful  whether  the  defendant 
could  be  heard  at  all :  the  words  relied  on  upon  his  behalf  applying 
only  to  a  case  where  it  is  sought  to  enforce  the  judgment  against  one 
who  was  a  proprietor  at  the  time  of  the  contract.  Then  it  is  said  that 
this  is  not  a  final  judgment.  But,  why  not  ?  It  is  an  absolute  and 
conclusive  judgment :  and  it  is  not  the  less  final  because  particular 
remedies  for  its  enforcement  in  India  are  provided  by  the  act.  Sup- 
pose the  act  had  provided  that  a  judgment  against  the  secretary  should 
operate  against  goods  only, — ^would  that  have  been  binding  here  ?  No 
execution  by  ca.  sa.  could  be  issued  against  the  person  in  New  South 
Wales ;  yet  the  court  held  that  an  action  might  be  brought  upon  the 
judgment  here,  and  so  the  creditor  might  get  here  a  remedy  not  open 
to  him  there.  The  modes  of  proceeding  to  obtain  the  fruits  of  the 
judgment,  do  not  affect  the  nature  of  the  judgment. 
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Cbbsswell,  J. — I  was  at  first  disposed  to  pay  the  ingenions  argu 
ment  urged  on  the  part  of  the  defendant  the  compliment  of  taking 
time  to  consider  before  pronouncing  judgment  in  this  case.  But,  my 
Brother  Crowder  entertaining  no  doubt,  it  appears  to  us  that  we  ought 
to  dispose  of  it  at  once.  We  think  the  case  is  governed  by  the  two 
cases  in  the  Court  of  Queen's  Bench  and  in  this  court,  of  The  Bank  of 
Australasia  v.  Nias,  16  Q.  B.  717  (E.  G.  L.  R.  vol.  71),  and  The  Bank 
of  Australasia  v.  Harding,  9  G.  B.  661  (£.  G.  L.  B.  toI.  67).  It  has 
been  suggested  that  there  is  a  distinction  between  those  cases  and  the 
present,  by  reason  of  the  provision  in  the  act  of  the  Indian  legislature 
as  to  the  mode  of  enforcing  against  the  members  of  the  company  a 
judgment  obtained  against  the  secretary,  vis.  by  execution  against 
individual  proprietors,  issued  by  leave  of  the  court  after  an  ineffectual 
attempt  to  obtain  satisfaction  against  the  funds  of  the  company.  But 
it  seems  to  me  that  those  provisions  do  not  in  any  degree  affect  the 
right  of  the  *judgment-oreditor  to  pursue  his  remedy  upon  the  r^oi^e 
judgment  in  the  manner  provided  by  the  law  of  this  country.  ^ 
It  has  been  further  urged,  that,  when  the  shureholders  or  proprietors 
agreed  to  be  bound  by  a  judgment  against  the  secretary  or  treasurer, 
they  must  be  taken  to  have  assented  to  be  bound  by  a  judgment  which 
was  to  be  enforced  only  in  the  manner  provided  by  the  act.  But  the 
answer  to  that  is,  that  the  parties  must  have  known  that  the  act  of  the 
Indian  legislature  could  have  no  operation  in  this  country.  They  con- 
sent, therefore,  to  be  sued  in  the  name  of  the  secretary  or  treasurer, 
and  to  be  bound  by  a  judgment  obtained  against  him,  as  if  they  them- 
selves had  been  parties  to  the  suit, — leaving  all  the  consequences  to 
foDow  which  ordinarily  flow  from  a  judgment.  It  seems  to  me,  there- 
fore, that  the  case  substantially  falls  within  the  principle  laid  down  in 
the  two  I  have  mentioned,  and  that  the  plaintiff  is  entitled  to  judgment 
on  the  demurrer  to  the  first  count  of  the  declaration.  Then,  as  to  the 
counts  upon  the  bills  of  exchange,  the  argument  applies  with  still 
greater  force.  The  defendant  cannot  be  permitted  to  introduce  into 
the  contract  upon  the  bills  a  condition  like  that  suggested.  Upon  the 
whole,  therefore,  the  plaintiff  is  entitled  to  the  judgment  of  the  court. 

Crowder,  J. — I  am  entirely  of  the  same  opinion.  It  seems  to  me, 
that,  in  order  to  determine  this  caae,  we  have  only  to  consider  what  is 
the  operation  of  the  colonial  act.  That  clearly  must  be  confined  to 
suits  commenced  and  prosecuted  in  India,  and  can  have  no  operation 
whatever  out  of  that  territory.  I  agree  with  my  brother  Gresswell 
that  this  case  is  entirely  disposed  of  by  the  two  oases  of  The  Bank  of 
Australasia  v.  Nias,«and  The  Bank  of  Australasia  v.  Harding.  There 
is  nothing  at  all  inconvenient  or  inconsistent  with  natural  justice  in 
this  conclusion.  The  parties  are  bound  by  the  *terms  of  the  act  r^aa 
of  the  Indian  legislature  in  all  proceedings  in  that  country.  '- 
But  the  defendant  was  bound  to  know  that  he  was  open  to  the  opwa- 
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tion  of  the  law  of  this  country  in  a  suit  here  upon  that  which  was  done 
by  his  agent  there.  Upon  the  whole,  therefore,  the  declaration  must 
be  held  good,  and  the  plea  bad,  and  consequently  the  plaintiff  must 
have  judgment  on  both  demurrers. 

Judgment  for  the  plaintiff. 


Ik  if  no  auwer  to  %  rule  for  a  mvndiMBn*  to  onmine  witneraes,  that  it  ia  moTod  whilst  mum  is 

law  we  peoding  for  argnmeiits. 

Phipson,  on  a  former  day  in  this  term,  obtained  a  rule  fiisi  for  i 
writ  in  the  nature  of  a  mandamus(a)  directed  to  the  Chief  Justice  aod 
other  judges  of  the  supreme  court  of  judicature  at  Fort  William,  in 
Bengal,  for  the  examination  of  H.  W.  Abbott  and  others,  witnesses  on 
the  part  of  the  plaintiff,  resident  at  Calcutta  and  elsewhere  within  the 
jurisdiction  of  the  said  supreme  court,  and  for  a  postponement  of  the 
trial  until  the  return  of  the  said  writ,  the  costs  to  be  costs  in  the  cause. 

John  Qray^  for  the  defendant,  objected  that  the  rule  had  been 
moved  prematurely,  and  that  the  plaintiff  should  haye  waited  until 
after  the  argument  of  the  demurrers. 

Cbssswbll,  J. — That  is  no  answer.  Rule  absolute 

(a)  Under  13  G.  8,  e.  63,  i.  H, 


*267]  *SNEAD  v.  WATKINS.    Nov.  21. 

Qoodfl  broaght  by  a  gaeet  to  an  inn  are  rabject  to  the  innkeeper's  lien,  though  they  may  tan  oot 
to  be  the  property  of  a  third  person. 

One  H.,  who  had  formerly  been  elerk  to  the  plaintiff,  an  attorney,  was  subpoenaed  as  a  witoefl 
in  an  action  brought  by  his  lato  employer  to  recover  the  amount  of  a  bill  of  costs.  H.  pat  tp 
at  a  pnblic-honse  of  entertainment  at  Westminster  kept  by  the  defendant,  bringing  with  hia 
a  bag  containing,  amongst  other  things,  a  letter-book  belonging  to  the  pluntiff.  Whilft  at  tb« 
defendant's  house,  H.  became  indebted  to  the  defendant  for  lodging  and  refreshmentf,  vA 
quitted  without  paying  his  bill,  leaving  behind  him  the  bag  with  the  letter-book,  which  tk« 
defendant  refused  to  deliver  up  to  the  plaintiff  on  demand,  claiming  a  lien  for  his  bill  %p^ 
H. : — Held,  that  the  claim  of  lien  was  valid. 

This  was  an  action  for  the  conversion  of  a  blue  bag  and  a  letter- 
book.  Pleas,  not  guilty,  and  that  the  goods  were  not  the  goods  of  the 
plaintiff. 

The  cause  was  tried  before  Wightman,  J.,  at  the  last  Summer  Assises 
at.  Oxford.     The  agreed  facts  were  as  follows : — 

The  plaintiff,  an  attorney,  had  brought  an  action  against  one  Eedge 
to  recover  the  amount  of  a  bill  of  costs.  One  Hu^me  had  been  clerk  to 
the  plaintiff  during  the  time  the  bill  was  incurred,  but  had  left  liis  ser- 
vice before  the  trial.  He  was  subpoenaed  to  attend  as  a  witness  for  the 
plaintiff  at  Westminster,  and  took  with  him  the  plaintiff's  letter-book 
«ttd  index,  in  a  blue  bag. 
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The  witness  Hulme,  when  in  London  as  a  witness,  put  up  at  the 
White  Hart,  Millbank  Bow,  kept  by  the  defendant,  and  took  with  him 
there  the  blue  bag,  with  the  book  and  index  in  it,  and  incurred  a  bill 
with  the  defendant  of  21.  15«.  8d.,  made  up  of  12.  7s.  6d.  money  ad- 
vanced to  Hulme,  as  he  said,  for  witnesses,  19s.  2d.  for  refreshments 
and  beer,  and  ds.  for  lodging  money  from  the  25th  of  April  till  the  7th 
of  May. 

The  plaintiff  gave  Hulme  IZ.  6s.  before  he  left  Gloucester,  and  21. 
more  before  the  cause  was  tried.  The  trial  took  place  on  the  28th  of 
April.  On  the  costs  being  taxed,  Hulme  was  allowed  51.  15s.  for  his 
expenses  as  a  witness ;  and  the  difference  was  paid  to  him  by  the  plain- 
tiff's agent. 

Holme  did  not  return  to  Gloucester :  and  the  defendant  claimed  to 
retain  the  book,  index,  and  bag,  on  the  '''ground  of  a  lien  upon  r^iofiQ 
tkm  for  his  bill  against  Hulme  during  the  time  he  was  at  his  ^ 
house. 

On  the  2d  of  June,  the  defendant  wrote  to  the  plaintiff,  stating  that 
Huhne  had  left  his  bill  unpaid,  and  that  he  had  applied  for  it  in  yain ; 
and  that  he  then  held  Mr.  Snead's  large  letter-book,  which  he  would 
forward  to  him  on  receiying  the  amount  of  the  bill. 

A  demand  and  refusal  (on  the  ground  of  lien)  were  admitted. 

In  the  blue  bag  there  was  a  cap  belonging  to  Hulme,  but  which  was 
not  claimed  by  the  plaintiff. 

The  cases  of  Turrill  v.  Crawley,  18  Q.  B.  197  (E.  C.  L.  R.  vol.  66), 
24  Law  Jonm.  Q.  B.  155,  and  Broadwood  v.  Granura,  10  Exch.  417,t 
24  Law  Joum.  Exch.  1,  were  cited. 

Under  the  direction  of  the  learned  judge,  a  yerdiot  was  taken  for  the 
plaintiff  for  !«.,  the  defendant  giving  up  the  articles  claimed  in  the  de- 
claration, and  the  plaintiff  undertaking,  in  the  event  of  the  court  decid- 
ing m  his  (the  defendant's)  favour,  to  pay  the  defendant  11.  Ss.  2d.y 
the  amount  of  his  bill  less  the  11.  7s.  6d.  for  money  advanced  to  Hulme : 
and  leave  was  reserved  to  the  defendant  to  move  for  a  nonsuit,  or  that 
a  Terdict  might  be  entered  for  him. 

SuddUstane^  on  a  former  day  in  this  term,  accordingly  obtained  a 
mle  calling  upon  the  plaintiff  to  show  cause  why  the  verdict  found  for 
bim  on  the  second  issue  should  not  be  set  aside,  and  a  verdict  entered 
for  the  defendant,  on  the  ground  that,  upon  the  facts  admitted,  the 
defendant  had  a  lien  on  the  goods  of  the  plaintiff  sought  to  be  recovered 
in  this  action.  He  submitted  that  the  right  of  the  innkeeper  is  co-ex- 
tensive with  the  obligation  which  the  law  casts  upon  him  to  receive  the 
gnest  and  any  goods  he  may  bring  with  him  to  the  inn :  and  he  adverted 
to  the  distinction  taken  by  Parke,  B.,  in  Broadwood  v.  Granara, — the 
case  of  a  piano-forte  *lent  to  a  professional  pianist  whilst  staying  r«oga 
w  a  guest  at  an  inn,  the  innkeeper  well  knowing  it  to  be  the  ^ 
plaintiff's  property  ,<■— where  the  learned  judge  said :  <<  It  is  not  necessary 
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to  advert  to  the  decisions  on  the  snbjeot  of  an  innkeeper's  lien,  because 
this  is  not  the  case  of  goods  brought  hy  a  guest  to  an  inn  m  tiiat  sense 
in  which  the  innkeeper  has  a  lien  upon  them ;  bnt  it  is  the  case  of  goods 
sent  to  the  guest  for  a  particular  purpose,  and  known  by  the  ixmkeeper 
to  be  the  property  of  another  person.  It  therefore  seems  to  me  that 
there  is  no  pretence  for  saying  that  the  defendant  has  any  lien.  The 
principle,  on  which  an  innkeeper's  lien  depends,  is,  that  he  is  bmnid  to 
receive  travellers  and  the  goods  Whic^  they  bring  with  them  to  the  inn. 
Then,  inasmuch  as  l3ie  effect  of  such  lien  is,  to  give  him  a  right  to  keep 
the  goods  of  one  person  for  the  debt  of  another^  the  lien  cannot  be 
claimed  except  in  respeot  of  goods  which,  in  performance  of  his  dnty  to 
the  public,  he  is  bound  to  receive.  The  obligation  to  receive  depends 
on  his  public  profession.  If  he  has  only  a  stable  for  a  horse,  he  is  not 
bound  to  receive  a  carriage.  There  was  no  ground  whatever  for  saying 
that  the  defendant  was  under  an  obligation  to  receive  the  piano-forte.' 
Yorke  v.  Grenaugh,  2  Lord  Raym.  866,  and  Turrill  v.  Crawley,  13  Q- 
B.  197  (E.  0.  L.  S.  vol.  66),  show  that  the  innkeeper's  lien  is  not 
limited  to  goods  which  are  the  property  of  the  guest.(a) 

W.  H.  Oooke^  now  showed  cause. — It  is  not  denied  that  the  defend- 
ant in  this  case  was  in  the  position  of  an  ordinary  innkeeper:  the  case 
of  Thompson  v.  Lacy,  8  B.  &  Aid.  288  (E.  C.  L.  R.  vol.  6),  establishes 
that.  An  innkeeper  is  not  bound  to  receive  all  goods  which  a  guest 
may  wish  to  bring  into  the  inn :  Broadwood  t^.  Qranara.  To  entitle  the 
^2701  *^^^^^P^^  ^^  ^  ^^^^j  ^^  ^s  essential  that  the  possession  of  the 
^  goods  be  uninterrupted.  Henoe  it  is  that  a  Uvery-stabU  keeper 
has  no  lien  for  the  keep  of  a  horse  placed  at  livery  in  his  stables :  Orch- 
ard V.  Rackstraw,  9  0.  B.  698  (E.  0.  L.  R.  vol.  67),— the  horse  being  at 
all  times  at  the  use  and  command  of  the  owner,  (i)  If  the  guest  goes 
away,  leaving  goods  behind  him,  and  they  are  stolen,  the  innkeq)er  is 
not  liable.  So,  if  tlie  innkeeper  onoe  waives  the  lien,  and  treats  the 
demand  as  a  debt,  he  cannot  afterwards  resume  hifl  claim  of  lien.  Ia 
the  present  case,  the  letter-book  was  brought  for  the  purpose  of  the 
trial  to  Westminster  Hall.  Besides,  the  defendant's  letter  dearlj 
shows  that  the  lien  was  abandoned,  and  that  the  claim  was  treated  »s  > 
mere  matter  of  debt  [Obowbbr,  J. — Have  you  any  authority  for  say- 
ing that  the  innkeeper  waives  his  lien  by  demanding  the  debt?]  b 
Jones  V.  Thurloe,  8  Mod.  172,  the  oounsel  say  that,  ^^  by  the  custom  of 
the  realm,  if  a  man  lie  in  an  inn  one  night,  the  innkeeper  may  detain 
his  horses  until  be  is  paid  for  the  expenses ;  but,  if  he  give  him  credit 
for  that  time,  and  let  him  depart  without  payment,  then  he  has  waived 
the  benefit  of  that  custom  by  his  own  consent  to  the  departure,  and 

(a)  And  see  Beedle  «.  MoitIb,  Cro.  Jao.  324,  Robinion  v.  Walter,  Popbam,  127,  3  BoUe'^ 
Abridgment,  Imu  (A).,  pi.  25,  Jobnson  e.  Hm,  8  Statt.  H.  P.  0. 172  (B.  a  L.  R.  toL  3). 

{b)  An  innkeeper  ka»  a  Uen  for  the  standing  of  a  boree, — The  Case  of  an  Hostler,  Y«It.  6^— 
If  placed  in  his  stable  by  a  guest;  Binns  v.  Pigot,  9  0.  *  P.  208  (B.  C.  L.  R.  toL  86).  Si* 
Bmith  V.  Dearlore,  8  C.  B.  132  (B.  C.  L.  B,  toL  88). 
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shall  never  afterwards  detain  the  horse  for  that  expense :  for,  this  custom 
18  founded  on  the  hardship  of  the  innkeeper's  case  to  sue  for  every  little 
debt,  or  on  a  greater  hardship,  that  he  may  not  know  where  to  find  him 
who  was  his  guest,  after  he  has  gone;  therefore  when  he  has  waived 
that  privilege  which  the  law  gives  him,  he  must  rely  on  his  other  agree- 
ment." [Growder,  J. — That  does  not  show  that  a  demand  of  the  debt 
waives  the  lien.  Cressw£LL,  J. — There  might  be  some  force  in  the  argu- 
ment, if,  in  consequence  of  a  promise  to  pay,  the  guest  has  been  i-^coyi 
^allowed  to  go  away.]  The  main  question  undoubtedly  is,  as  to  ^ 
the  liability  of  goods  of  a  third  party.  All  the  cases  upon  the  subject 
haTe  occurred  with  reference  to  horses  and  carriages,  in  respect  of  which 
some  charge  is  incurred  by  the  innkeeper  in  feeding  and  taking  care  of 
them.  In  Turrill  v.  Crawley,  the  carriage,  which  had  been  brought  to 
the  inn  by  the  guest,  had  been  hired  by  her  for  a  term;  and  it  was  held^ 
that  the  lien,  having  once  attached,  would  continue  notwithstanding  that 
the  term  for  which  it  was  hired  was  determined.  Coleridge,  J.,  says: 
"The  question  is,  whether  the  innkeeper  has  the  same  lien  on  a  carriage 
as  on  a  horse.  Surely  he  has  the  same  lien  in  either  case,  and  on  the  same 
principle.  Most  of  the  decisions  are  with  respect  to  horses.  This  is 
obviously  explainable  by  reference  to  the  mode  of  travelling  in  former 
times.  New  usages  have  grown  up ;  and,  as  carriages  are  commonly 
used  in  travelling,  the  innkeeper's  duties  and  privileges  are  extended  tQ 
them.  It  would  be  absurd  to  say  that  an  innkeeper  might  receive  a 
guest,  but  refuse  to  receive  his  carriage.  An  innkeeper  must  now  have 
room  for  the  carriages  of  his  guests;  and  he  is  entitled  to  charge  for  the 
keep  and  care  of  them.  He  is,  coneequently^  entitled  to  a  lien  for  the 
keep  and  care  of  a  carriage  in  like  manner  as  for  the  keep  and  care  of 
a  horse."  And  Wightman,  J.,  says :  "  The  innkeeper  may  charge  for 
the  standing  of  a  carriage  as  well  as  for  the  meat  of  a  horse ;  and  his 
lien  is  as  good  in  the  one  case  as  the  other."  In  Stirt  v.  Drungold,  3 
Bolst.  289,  it  was  held  that  the  innkeeper  had  a  lien  on  the  horse  for 
his  meat ;  but  some  question  was  made  whether  he  might  retain  the  sad- 
dle and  bridle  as  well  as  the  horse.  The  distinction  between  living  and 
inanimate  chattels  is  especially  noticed  in  Yorke  v,  Grenaugh,  2  Lord 
Baym.  866,  by  three  of  the  judges,  who,  referring  to  Stirt  t;.  Drungold, 
held,  that,  ^*  if  a  man  set  his  horse  at  an  inn,  though  he  lodge  in  r:|co7o 
^another  place,  that  makes  him  a  guest,  and  the  innkeeper  is  ^ 
obliged  to  receive  him ;  for,  the  innkeeper  gains  by  the  horse,  and  there- 
fore that  makes  the  owner  a  guest,  though  he  was  absent.  Oontrd.,  of 
goods  left  there  by  a  man,  because  the  innkeeper  has  no  advantage  of 
them."(a)  The  distinction  is  also  recognised  in  Gelley  t^.  Clerk,  Cro. 
Jac.  188,  where  it  was  held,  that  if  a  gueet  leave  his  goods  with  an  inn- 
keeper, saying  that  he  will  return  in  three  days,  and  before  his  return 
his  goods  are  stolen,  he  cannot  maintain  an  action  on  the  custom  of  the 

(a)  Bm  ne  Smith  v.  Dearlov*,  6  C.  B.  132  (S.  C.  !«.  B.  vol.  60). 


272  SNEAD  v.  WATKINS.    M.  T.  1856. 

realm;  for,  at  the  time  the  goods  were  stolen,  he  was  not  a  guettj  and 
therefore,  as  the  innkeeper  could  not  gain  a  proJUj  he  shall  not  be  liable 
to  Buffer  losSy  without  a  special  undertaking.  The  innkeeper's  lien  ex- 
tends only  to  those  things  with  which  a  man  ordinarily  trarels.  The 
whole  circumstances  of  this  case  negative  the  existence  of  a  lien. 

Suddleitoneirm  not  required  to  support  his  rule. 

Cresswbll,  J. — We  are  all(a)  of  opinion  that  this  is  a  clear  case  of 
lien,  and  that  it  is  very  distinguishable  from  Broadwood  v.  Granara,  10 
Exch.  417.t  ^^^  ^^S  ^^s  brought  by  the  guest  to  the  defendant's 
house,  with  some  things  of  his  own  in  it,  in  the  ordinary  way.  The 
defendant  could  have  no  suspicion  that  it  contained  property  belonging 
to  any  third  person.  As  to  the  argument  that  the  defendant  lost  hb 
lien  by  letting  the  guest  go  without  paying  his  bill, — ^the  short  answer 
to  that  is,  that  the  innkeeper  never  wants  to  assert  his  right  of  lien 
until  the  customer  goes  off  without  paying.  The  rule  must  be  made 
absolute.  Rule  absolute. 

(a)  The  JadgM  present  were, — ^CressweU,  J.,  WUlUmt,  J.,  Crowder,  J.,  and  WUlea,  J. 

As  to  the  lien  of  an  innkeeper  gene-  lisle  v.  Quattlebaum,  2  Bailey,  452 ;  Fox 
rally,  see  Bunlap  v,  Thorne,  1  Richard-  v.  M'Oregor,  11  Barbour,  Sup.  Ct.  41 ; 
son,  213 ;  Orinnell  v.  Cook,  8  Hill,  486;  Hickman  v.  Thomas,  16  Alabama,  666. 
Peet  V.  M'Graw,  25  Wendell,  653 ;  Gar- 


*278]       *MATHER  v.  LORD  MAIDSTONE.    Nov.  24. 

To  A  coomt  npoD  a  bill  of  excbaage,  bj  endonee  Bgainst  acoeptor,  the  defendant  pleaded,  that  ke 
aeoepted  the  bill  declared  on  and  delivered  it  to  the  plaintiff  in  renewal  of  a  former  bill  wbidi 
purported  to  bear  his  aoceptanee,  but  which  he  rabseqnently  dieoorered  to  be  a  forgery,  of 
which  he  gave  the  plaintiff  notioe ;  that  there  never  waf  any  eonsideration  for  the  drawiag  or 
endorsements  of  the  bill,  save  as  aforesaid ;  and  that  the  plaintiff  never  gave  valae  or  conside- 
ration for  same,  save  as  aforesaid. 

Replication,— that,  when  the  biU  alleged  to  be  forged  became  dne,  the  plaintiff,  tk€m  btimg  tk 
kivf/ul  holder  thereof /or  value,  caused  the  same  to  be  presented  to  the  defendant  for  payment; 
that  the  defendant  did  not  pay  it,  whereupon  the  plaintiff  gave  notice  of  the  diahonoor  to  tlit 
drawer  and  endorser;  that  the  plaintiff,  when  he  gave  up  that  bill,  had  no  notice  or  any  reasoa 
to  believe  that  it  was  forged ;  and  that  the  defendant  saw  and  inspected  the  biU,  and  did  not 
aUege  that  it  was  a  forgery  until  after  the  lapse  of  thirty  days. 

Rejoinder,— that  the  defendant  did  not  discover  thai  his  signature  to  the  first  biU  had  been 
forged,  nntil  after  the  lapse  of  the  time  mentioned  in  the  replication  :— 

Held,  that,  upon  these  pleadings,  the  proper  questions  to  be  tried,  were, — whether  the  bill  first 
mentioned  was  n  forgery, — and  whether  the  plaintiff  was  the  b«n&  fide  holder  thereof  for 
value;  and  that  the  onus  of  proving  consideration  lay  upon  the  plaintiff. 

This  was  an  action  by  endorsee  against  the  acceptor  of  a  bill  of  ex- 
change. The  declaration  stated  that  the  Honourable  Francis  Charles 
Lawley,  on  the  17th  of  March,  1865,  by  his  bill  of  exchange,  now  over- 
due,  directed  to  the  defendant,  required  the  defendant  to  pay  to  him, 
the  said  Honourable  Francis  Charles  Lawley,  or  his  order,  1000{.,  three 
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months  after  date,  for  yalue  received ;  that  the  defendant  accepted  the 
(laid  bill,  and  the  said  Honourable  Francis  Charles  Lawley  endorsed  the 
same  to  one  Edward  Rawson  Clark,  who  endorsed  the  same  to  the 
plaintiff ;  bat  that  the  defendant  did  not  pay  the  same. 

Plea,  that,  before  the  date  of  the  toid  bill  of  exchange  in  the  decla- 
ration mentioned,  the  defendant  had  accepted  two  bills  of  exchange  for 
the  accommodation  of  the  Honourable  Francis  Yilliers,  each  of  the  said 
bills  being  drawn  by  the  said  Francis  Yilliers,  and  endorsed  by  the  said 
Edward  Rawson  Clark,  and  being  respectively  for  the  amount  of  10002., 
and  respectively  payable  three  months  after  the  respective  dates  thereof; 
that,  after  he,  the  defendant,  had  so  accepted  the  said  two  bills  of  ex- 
change, and  before  the  date  of  the  said  bill  of  exchange  in  the  declara- 
tion mentioned,  he,  ihe  defendant,  received  and  had  '^'notice  that  r^c^nA 
a  bill  of  exchange  drawn  by  the  said  Francis  Yilliers,  endorsed  ^ 
by  the  said  Edward  Rawson  Clark,  and  purporting  to  be  accepted  by 
the  defendant,  for  the  sum  of  10002.,  payable  three  months  after  date, 
had  become  due  and  payable,  and  he,  the  defendant,  was  required  to 
pay  the  same  to  the  plaintiff,  who  then  was  the  holder  of  the  last-men- 
tioned bill  of  exchange :  that  thereupon  the  defendant,  believing  that 
the  last-mentioned  bill  of  exchange  was  one  of  the  said  two  bills  of  ex- 
change 80  accepted  by  him  for  the  accommodation  of  the  said  Francis 
Yilliers  as  aforesaid,  paid  to  the  plaintiff  1002.  for  interest  thereon,  and 
accepted  the  said  bill  of  exchange  in  the  declaration  mentioned,  in  con- 
sideration of  his  supposed  liability  to  the  plaintiff  upon  the  said  bill 
whereof  he  the  defendant  had  notice  as  aforesaid,  and  by  way  of  renewal 
thereof,  and  for  no  other  consideration  whatever :  that  the  said  Honour- 
able Francis  Charles  Lawley  drew  and  endorsed  the  said  bill,  and  the 
said  Edward  Rawson  Clark  endorsed  the  said  bill  of  exchange  in  the 
declaration  mentioned,  for  and  on  account  of  the  said  bill  of  exchange 
whereof  he  the  defendant  had  notice  as  aforesaid,  and  by  way  of  renewal 
thereof,  and  not  otherwise,  nor  for  any  other  consideration  whatever:  that 
the  said  bill  of  exchange  whereof  he  had  notice  as  aforesaid  was  not 
either  of  the  bills  accepted  by  him  for  the  accommodation  of  the  said 
Francis  Yilliers  as  aforesaid,  and  was  not  accepted  by  him,  the  defend- 
ant, nor  by  his  authority,  but  that  his  name  had  been  written  on  the 
said  bill  without  his  knowledge,  consent,  or  authority,  and  that  he  first 
discovered  that  the  said  bill  was  not  accepted  by  him,  or  by  his  authority, 
after  he  had  accepted  the  said  bill  of  exchange  in  the  declaration  men- 
tioned, and  after  the  same  had  been  delivered  to  the  plaintiff:  and  that 
he,  the  defendant,  then,  and  within  a  reasonable  time,  gave  the  plain- 
tiff notice  that  the  said  bill  of  exchange  whereof  he,  the  defendant,  had 
notice  as  aforesaid,  was  *not  accepted  by  him,  nor  by  his  autho-  r^oTf; 
rity,  and  that  he  had  accepted  the  said  bill  of  exchange  in  the  ^ 
declaration  mentioned  under  the  mistaken  belief  as  aforesaid,  and  then 
demanded  the  same  of  and  from  the  plaintiff  to  be  delivered  up  to  him 
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the  defendant,  but  the  plaintiff  refused  to  deliver  up  the  same :  and  so 
the  defendant  said  that  he  accepted  the  said  bill  of  exchange  in  the 
declaration  mentioned  under  the  mistaken  belief  that  the  said  bill  of 
exchange  whereof  he  had  notice  as  aforesaid,  was  accepted  by  him,  the 
defendant,  and  that  he  was  liable  io  pay  ^he  amount  of  the  same ;  and 
that  he  never  received  any  consideration  for  the  acceptance  of  the  said 
bill  of  exchange  in  the  declaration  mentioned,  or  for  the  payment  of  the 
same,  or  of  any  part  thereof,  save  as  aforesaid ;  and  that  there  never  was 
any  consideration  for  the  drawing  or  endorsements  of  the  said  bill  of 
exchange,  save  as  aforesaid;  and  that  the  plaintiff  never  gave  any 
value  or  consideration  for  the  same,  or  for  any  part  thereof,  save  as 
aforesaid.  ' 

The  plaintiff  joined  issue  upon  the  above  plea :  and,  for  a  second 
replication  thereto,  said, — ^that,  when  the  said  bill  of  exchange  drawn 
by  the  said  Francis  Yilliers,  and  endorsed  by  the  said  Edward  Rawson 
Clark,  and  purporting  to  be  aeoepted  by  the  defendant,  in  the  said  plea 
mentioned,  became  due  and  payable  according  to  the  tenor  and  effect 
thereof,  the  plaintiff,  then  being  the  laufui  holder  thereof  for  value^  and 
the  same  having  been  and  being  drawn  payable  to  order,  and  endorsed 
in  blank  by  the  payee  thereof  and  by  the  said  Edward  Rawson  Clark 
respectively,  caused  the  same  to  be  presented  to  the  defendant  for  pay- 
ment thereof;  but  the  defendant  did  not  pay  the  same ;  whereupon  the 
plaintiff  then,  and  in  due  time  in  that  behalf,  gave  due  notice  to  the  said 
Francis  ViUiers  and  Edward  Rawson  Clark  respectively  of  such  present- 
ment and  dishonour  of  the  last-mentioned  bill :  that  he,  the  plaintiff,  had 

*9.7(\']  ^^^  ^^  ^"^  *^^  ^^^^  times,  or  at  the  time  when  the  last-mentioned 
•^  bill  was  given  up  by  the  plaintiff  to  or  for  the  defendant  as 
thereinafter  mentioned,  any  notice,  nor  did  he  know,  or  believe,  nor  had 
he  reason  to  believe,  that  the  signature  of  the  defendant's  name  upon 
the  last-mentioned  bill,  purporting  to  be  his  acceptance  of  the  same,  was 
not  the  defendant's  genuine  signature  and  acceptance,  or  that  the  defend- 
ant was  not  liable  thereon  as  the  acceptor  of  the  last-mentioned  bill : 
that  after  the  said  presentment  of  the  last-mentioned  bill  for  payment 
as  aforesaid,  and  before  the  same  was  given  up  to  or  for  the  defendant 
as  thereinafter  mentioned,  and  whilst  the  plaintiff  was  the  lawful  holder 
thereof,  the  defendant,  at  his  request,  and  by  the  sufferance  and  per- 
mission of  the  plaintiff,  inspected  the  last-mentioned  bill,  then  having 
the  supposed  acceptance  of  the  defendant  thereon,  and  the  defendant 
received  and  took  the  same  into  his  hands  for  that  purpose,  and  did  not 
say  or  suggest  that  the  said  supposed  acceptance  was  a  forgery,  or  that 
his  name  had  been  written  on  the  last-mentioned  bill  without  his  kno^f- 
ledge,  consent,  or  authority,  or  that  he  was  not  liable  thereon  as  the 
acceptor  thereof;  but  complained  to  the  plaintiff  that  the  said  Edward 
Rawson  Clark  had  not  renewed  the  last-mentioned  bill  before  it  became 
due,  and  then  informed  the  plaintiff  that  he  the  defendant  had  before 
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then  given  the  sand  Edward  Rawson  Clark  another  acceptance  and  » 
check  for  100{.  for  the  purpose  of  renewing  the  same :  that  the  said 
conduct  and  behayiour  of  the  defendant  on  the  occasion  aforesaid,  and 
his  conduct  next*  thereinafter  mentioned,  respectiyelj,  confirmed  the 
plabtiff  in  his,  the  plaintiff's,  belief  that  the  acceptance  of  the  said  biU 
in  this  replication  first  aforesaid  was  the  genuine  signature  and  accept- 
ance of  the  defendant,  and  that  he  was  liable  thereon  as  the  acceptor  of 
the  last-mentioned  bill,  and  induced  the  plaintiff  to  act,  and  the  plaintiff 
did  accordingly  and  in  ^consequence  thereof  act,  as  thereinafter  t^ott 
alleged :  that,  after  the  lapse  of  eight  days  after  the  defendant  ^ 
had  so  inspected  the  last-mentioned  bill,  the  defendant  by  and  through 
the  said  Edward  Rawson  Clark,  his,  the  defendant's,  agent  in  that  behalf, 
and  in  consideration  of  the  delivery  up  to  him  of  the  said  last-mentioned 
bill  as  thereinafter  mentioned,  delivered  to  the  plaintiff  the  said  bill  in 
the  declaration  mentioned,  so  drawn,  accepted,  and  endorsed  as  therein 
and  herein  alleged,  and  paid  to  the  plaintiff  the  sum  of  602. ;  and  the 
plaintiff  thereupon,  at  the  request  of  the  defendant,  by  the  said  Edward 
Rawson  Clark,  his  agent  in  that  behalf,  then  delivered  to  the  said 
Edward  Rawson  Clark,  as  and  being  such  agent  as  aforesaid,  who  then, 
as  such  agent  as  aforesaid,  took  and  received  respectively  for  and  on 
behalf  of  the  defendant  the  said  bill  of  exchange  in  that  replication 
first  above  mentioned :  and  that  the  said  bill  of  exchange  so  given  up 
by  the  plaintiff  to  or  for  the  defendant  as  aforesaid  has  never  been 
returned  by  the  defendant  or  otherwise  howsoever  to  the  plaintiff,  and 
the  defendant  did  not  give  the  plaintiff  notice,  nor  did  the  plaintiff 
receive  notice,  nor  did  he  know  or  believe,  nor  had  he  reason  to  believe, 
that  the  last-mentioned  bill  was  not  accepted  by  him  the  defendant,  or 
by  his  authority,  until  thirty  days  had  elapsed  after  the  same  had  been 
80  as  aforesaid  delivered  to  and  received  by  the  said  Edward  Rawson 
Clark,  as  such  agent  as  aforesaid. 

The  defendant  joined  issue  upon  the  second  replication ;  and,  for  a 
second  rejoinder,  said,— that  he  did  not  discover  that  the  signature  of 
his  name  upon  the  said  bill  of  exchange  so  given  up  by  the  plaintiff  for 
the  defendant  as  aforesaid,  was  not  his,  the  defendant's,  signature,  until 
the  expiration  of  the  said  period  of  thirty  days  in  the  second  replication 
mentioned ;  and  that  then,  when  he  first  discovered  the  same,  he  forth- 
with gave  notice  thereof  to  the  plaintiff,  and  then  offered  to  return  to 
the  ^plaintiff  the  last-mentioned  bill  of  exchange,  and  then  ri^Qfro 
tendered  the  same  to  the  plaintiff,  but  the  plaintiff  refused  to  ^ 
receive  the  same ;  and  that,  from  the  time  of  his,  the  defendant's,  first 
discovering  that  the  said  signature  was  not  his,  the  defendant's,  signature, 
hitherto,  he  the  defendant  had  always  been  ready  and  willing  to  return 
to  the  plaintiff  the  last-mentioned  bill  of  exchange,  whereof  the  plains 
tiff  had  always  during  that  period  had  notice :  and  that,  at  the  time 
when  he  offered  to  return  the  last*mentioned  bill  of  exchange  to  the 
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plaintiff  as  aforesaid,  and  tendered  the  same  as  aforesaid,  and  from 
thence  hitherto,  the  plaintiff  might  and  could  have  enforced  payment  of 
the  last-mentioned  bill  against  the  said  Francis  Yilliers  and  Edward 
Bawson  Clark,  or  any  other  party  to  the  said  bill,  and  recovered  from 
them  the  amount  thereof,  as  fully  and  effectually  as  he  the  plaintiff 
could  have  enforced  payment  or  recoyered  the  amount  thereof  at  the 
time  when  the  plaintiff  first  gave  up'  the  last-mentioned  bill  for  the 
defendant  as  aforesaid,  or  any  time  between  that  period  and  the  time 
.  when  the  defendant  offered  to  return  and  tendered  the  last-mentioned 
bill  of  exchange  to  the  plaintiff;  and  that  the  plaintiff  did  not  lose,  nor 
was  he  deprived  of,  any  remedy  upon  the  last-mentioned  bill,  nor  was 
he  nor  had  he  been  in  any  way  prejudiced  by  reason  of  his  having  given 
up  the  last-mentioned  bill  of  exchange  for  the  defendant  as  aforesaid, 
otherwise  than  as  in  the  said  replication  and  herein  appeared.  Issue 
thereon. 

The  cause  was  tried  before  Pollock,  0.  B.,  at  the  last  assizes  at  Guild- 
ford. It  appeared  that  Lord  Maidstone  had,  in  the  year  1852,  accepted 
two  bills  for  lOOOZ.  each  for  the  accommodation  of  Mr.  Yilliers,  which 
bills  had  been  renewed  several  times,  but,  according  to  the  defendant's 
evidence,  ultimately  paid ;  that  the  bill  declared  on  had  been  accepted 
by  the  defendant,  and  delivered  by  him  to  one  Clark, — who  acted  as  a 
♦97Q1  ^^'^  ^^  go-between,  *but  whether  as  the  agent  of  the  plaintiff  or 
^  of  the  defendant  did  not  very  distinctly  appear, — upon  the  faith 
of  a  representation  that  there  was  a  bill  outstanding  and  about  to  become 
due,  for  the  like  amount,  drawn  by  Yilliers  and  accepted  by  the  defend- 
ant, in  the  hands  of  the  plaintiff;  that  the  bill  in  lieu  of  which  the 
defendant  so  accepted  the  bill  declared  on  was  shown  to  the  defendant 
by  the  plaintiff's  attorney,  and  ultimately  given  up  to  the  defendant, 
and  was  kept  by  him  for  about  a  month  without  any  objection,  but  at 
the  end  of  that  time  was  pronounced  by  him  to  be  a  forgery. 

Several  witnesses  who  were  acquainted  with  the  defendant's  hand- 
writing distinctly  swore  that  the  acceptance  on  that  bill  was  not  the 
defendant's. 

On  the  part  of  the  plaintiff,  evidence  was  offered  to  show  that  he  had 
given  value  for  the  bill  of  which  the  bill  alleged  to  be  a  forgery  was  one 
of  a  series  of  renewals ;  but  there  was  considerable  confusion  as  to 
the  identity  of  the  several  bills,  which  ultimately  led  the  jury  to  discredit 
the  plaintiff's  testimony. 

The  plaintiff's  attorney  also  proved,  that,  when  the  bill  which  was  alleged 
to  be  forged  was  first  shown  to  the  defendant,  he  took  it  up  and  looked  at 
it,  but  never  suggested  that  it  was  not  his  genuine  acceptance ;  and  he 
further  proved,  that,  on  the  dishonour  of  the  supposed  forged  bill,  notice 
of  that  fact  was  duly  given  to  the  drawer  and  endorser. 

The  Lord  Chief  Baron  reported  to  the  Court,  that,  ^^  in  leaving  the 
case  to  the  jury,  he  told  them,  that  the  action  was  brought  upon  a  genu* 
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ine  acceptance  of  Lord  Maidstone's,  and  the  defence  was  that  it  had 
been  given  to  pay  or  take  up  a  forged  bill ;  that,  although  the  forgery 
would  have  been  a  ground  of  defence  to  an  action  on  the  forged  bill,  it 
was  no  defence  to  an  action  on  the  bill  with  which  the  forged  bill  was 
paid  or  taken  up,  if  the  plaintiff  was  a  bonft  fide  holder  for  value ;  and 
that  the  jury  *must  find  that  the  defendant  had  been  defrauded  r^eooA 
out  of  the  bill,  and  that  the  plaintiff  had  not  given  value,  and  '- 
was  not  the  bonfi  fide  holder." 

The  jury  found  that  the  defendant  had  been  defrauded,  and  that  the 
plaintiff  had  not  given  value  for  the  bill ;  and  accordingly  they  returned 
a  verdict  for  the  defendant. 

Montagu  Chambers^  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  learned  judge  had  misdirected 
the  jury  in  telling  them,  that,  to  entitle  the  plaintiff  to  recover,  it  was 
incumbent  on  him  to  prove  that  he  gave  value  for  the  forged  billy — such 
question  not  being  in  issue  or  raised  by  the  pleadings,  and  also  on  the 
ground  that  the  verdict  was  against  the  evidence. 

There  being  some  misapprehension  as  to  how  the  matter  really  was 
left  by  the  Lord  Chief  Baron,  Cresswell,  J.,  on  a  subsequent  day 
conferred  with  his  Lordship,  who  stated  that  the  only  question  at  the 
trial  was,  as  to  the  consideration  given  for  the  bill  declared  on ;  for, 
that,  if  the  plaintiff  was  not  the  bonfi  fide  holder  of  the  forged  bill, 
there  was  no  consideration  for  this  bill. 

U.  Jamedj  Q.  C,  Ballantine^  Serjt.,  and  JTbS,  showed  cause. — [Cbbsb- 
'  WELL,  J. — The  way  in  which  the  Lord  Chief  Baron  puts  it  seems  to  get 
rid  of  the  difficulty.  If  the  plaintiff  was  not  the  bonft  fide  holder  for 
value  of  the  forged  bill,  he  could  not  be  the  bonft  fide  holder  for  value 
of  the  bill  declared  on :  and  that  is  distinctly  put  in  issue  by  the 
replication,  which  alleges  that  the  plaintiff  was  ^Hhe  lawful  holder 
thereof  for  value."  Laeh  (for  the  plaintifi). — It  is  only  that  which 
is  material  that  is  in  issue.  The  giving  up  of  the  forged  bill  may 
be  a  sufficient  consideration  for  the  renewed  bill.  Cresswell,  J.— > 
*The  Lord  Chief  Baron  seems  to  think  that  a  mistake  which  the  r^ioQi 
plaintiff  fell  into  in  giving  his  evidence,  led  to  a  misapprehension  '- 
of  the  real  facts,  and  that  there  ought  to  be  a  new  trial.]  The  defend- 
ant's case  was  substantially  this, — The  bill  declared  on  was  dated  the 
17th  of  March,  1855.  That  was  a  genuine  bill ;  but  it  was  accepted  by 
the  defendant,  and  handed  over  by  him  (through  Clark)  to  the  plaintiff 
in  substitution  for  a  bill  which  Clark  represented  to  be  a  genuine  accept- 
ance at  three  months  from  the  16th  of  December,  1854,  and  which  con- 
sequently would  become  due  on  the  19th  of  March,  1855,  but  which 
turned  out  to  be  a  forgery.  The  plaintiff,  in  substance  says, — I  was  the 
bonft  fide  holder  for  value  of  that  bill,  and  by  your  laches  I  have  lost 
my  remedy  against  the  drawer  and  endorser,  and  that  gives  me  a  -rem- 
edy against  you  on  the  substituted  bill.    When  this  case  was  before  the 
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court  oa  demurrer, — 18  C.  B*  278, — Jervis,  0.  J.,  said :  "  As  a  general 
rule,  the  holder  of  a  bill  of  exchange  has  a  right  to  know  whether  or 
not  it  has  been  duly  honoured  by  the  acceptor  at  maturity ;  and,  when 
the  bill  is  presented,  if  the  acceptor  pays  it,  the  money  cannot  be 
recovered  back,  if  the  acceptor  has  the  means  of  satisfying  himself  of 
his  liability  to  pay  it,  though  it  should  turn  out  that  the  acceptance  was 
a  forgery.  Can  it  make  any  difference,  that,  instead  of  paying  money 
for  the  bill,  he  takes  the  bill,  examines  it,  and  gives  another  acceptance 
in  lieu  of  it  V*  And  Cresswell,  J.,  said :  ^^  A  man  accepts  a  bill  of  ex- 
change purporting  to  be  drawn  by  one  Thompson,  and  pays  it,  and  it 
afterwards  turned  out  to  be  a  forgery ;  he  cannot  afterwards  be  per- 
mitted to  say  that  he  paid  the  money  under  a  mistake.  I  apprehend 
the  same  result  must  follow^  if^  in  lien  of  money,  a  fresh  acceptance  is 
given ;  and  particularly  where  the  party  has  retained  the  instrument  in 
his  hands  so  long  as  the  defendant  has  done  in  this  case.  From  the  cir- 
i^OQtn  cumstances  disclosed  on  this  '^'record,  the  law  will  infer  a  loss  to 

-^  the  plaintiff. ' '  No  complaint  is  made  of  that  decision  upon  the  then 
state  of  the  record.  But  the  important  question  here  is,  what  was  the 
substantial  issue  the  parties  went  dawn  to  try?  The  material  allega- 
tions on  the  part  of  the  plaintiff  are,  that  he  was  the  lawful  holder  for 
value,  and  had  no  notice  or  knowledge  at  the  time  of  giving  up  the  bill 
to  the  defendant  that  the  signature  thereto  purporting  to  be  the  defend- 
ant's was  not  his  genuine  signature.  The  plaintiff  attempted  to  prove 
that  he  was  the  holder  for  value  of  the  forged  bill.  That  was  the  real 
and  substantial  issue  to  be  tried ;  and  as  to  that  the  proof  failed.  The 
bill  being  tainted,  the  onus  of  proving  value  given  for  it  clearly  lay  on 
the  plaintiff:  Bailey  v.  Bidwell,  13  M.  &  W.  73,t  2  D.  &  L.  245 ;  Berry 
V.  Alderman,  14  C.  B.  95  (E.  C.  L.  R.  vol.  78).  [Cockburn,  C.  J.— 
The  plaintiff  will  contend  that  the  bill  declared  on  is  not  tainted.] 
The  same  principle  equally  applies :  the  plaintiff  is  substantially  suing 
upon  the  forced  acceptance.  Besides,  as  the  plaintiff  thought  fit  to  take 
upon  himself  the  burthen  of  proving  that  he  was  the  bon&  fide  holder 
for  value,  the  learned  judge  was  well  warranted  in  assuming  that  that 
was  the  true  issue  between  the  parties ;  and  it  is  not  competent  to  the 
plaintiff  now  to  dispute  it :  Martin  v.  The  Great  Northern  Railway 
Company,  16  0.  B.  179  (E.  0.  L.  R.  vol.  81). 

Montagu  ChamberSj  Q.  C«,  and  Lushj  in  support  of  the  rule. — The 
Lord  Chief  Baron  clearly  misdirected  the  jury,  in  so  putting  it  to  them 
as  to  cast  the  burthen  of  proof  upon  the  wrong  party.  The  statement 
in  the  replication,  that  the  plaintiff  was  the  lawful  holder  for  value  of 
the  bill  of  the  16th  of  December,  1854,  was  wholly  immaterial.  It  was 
not  an  affirmative  allegation  which  the  plaintiff  was  called  upon  or  bound 
to  prove.  The  real  issue  was,  whether  the  plaintiff  had  not,  when  he 
MQtf]  g^^®  ^P  ^^®  ^^^^  which  is  alleged  to  have  been  forged,  a  '''remedy 

^  against  Villiers  and  Clark  upon  it,  which  remedy  he  lost  by  the 
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defendant's  conduct.  If  be  had,  the  judgment  of  this  court  upon  the 
demurrer  is  conclusive  of  the  question.  In  Cocks  v.  Masterman,  9  B. 
k  C.  902  (B.  0.  L.  R.  vol.  17),  4  M.  k  R.  676,  a  bill  purporting  to  bare 
been  accepted  hj  A.  was  presented  to  bis  bankers  on  the  day  when  it 
became  due.  The  latter,  believing  it  to  be  the  genuine  acceptance  of 
A.,  paid  the  amount,  but,  en  the  following  day,  having  discovered  that 
the  acceptance  was  a  forgery,  they  gave  notice  of  that  fact  to  the  party 
to  whom  they  had  paid  llhe  bill,  and  required  him  to  return  the  money. 
In  giving  the  judgment  of  the  cousrt,  Bayley,  J.,  says:  "We  give  no 
opinion  upon  ^  point  whefther  the  plaintiffs  would  have  been  entitled  to 
recover  if  notice  of  the  forgery  had  been  given  to  the  defendants  on  the 
very  day  on  which  the  bill  was  paid,  so  as  to  enable  the  defendants  on 
that  day  to  have  aent  notice  to  Cfther  parties  on  the  bill.  But  we  are 
an  of  opinion  that  the  holder  of  a  bill  is  entitled  to  know  on  the  day 
when  it  becomes  due  whetJier  it  is  an  honoured  or  dishonoured  bill,  and 
that,  if  he  receive  the  money,  and  is  suffered  to  retain  it  during  the 
whole  of  that  day,  the  parties  who  paid  it  cannot  recover  it  back.  The 
holder,  indeed,  is  not  bound  by  law  (if  the  bill  be  dishonoured  by  the 
acceptor)  to  take  any  steps  against  the  other  parties  to  the  bill  till  the 
day  after  it  is  dishonoured.  But  he  is  entitled  so  to  do,  if  he  thinks 
fit ;  and  the  parties  who  pi^  the  bill  ought  not  by  their  negligence  to 
deprive  the  holder  of  any  right  or  privilege."  Then,  as  to  the  consid- 
eration,— ^but  for  the  mistake  which  the  plaintiff  made  in  describing 
one  of  the  series  of  bills  with  the  defendant's  acceptance  which  had 
passed  through  his  hands,  the  jury  could  have  had  no  difficulty  in  com- 
ing to  the  conclusion  that  'he  had  given  full  value  for  the  bill  (whichever 
it  was)  of  which  he  took  upon  himself  to  show  that  he  was  the  bonfi 
fide  holder.  He  ought,  therefore,  to  have  an  opportunity  of  correcting 
that  blunder  before  another  jury. 

^Okikbukn,  €.  J.^—I  am  of  opinion  that  this  rule  must  be  dis-  r^too^ 
charged.  In  the  first  place,  I  think  there  was  no  misdirection  ^ 
on  the  part  of  the  Lord  Chief  Baron.  The  plaintiff  brings  his  action 
upon  a  bill  of  exchange  alleged  to  have  been  drawn  by  one  Lawley 
upon  and  accepted  'by  the  defendant,  and  endorsed  by  Lawley  to  Clark, 
and  by  Clark  to  tiie  plaintiff.  The  defendant  admits  the  acceptance, 
but  says  that  there  was  no  consideration  for  that  acceptance  but  the 
giving  up  to  him  by  the  plaintiff  6f  another  bill  which  purported  to  bear 
his  acceptance,  and  wltich  he  believed  at  the  time  to  be  his  genuine 
acceptance,  but  which  he  afterwards  discovered  to  be  a  forgery,  whereof 
he  immediately,  and  within  a  reasonable  time,  gave  the  plaintiff  notice. 
The  plaintiff,  in  answer  to  that,  replies,  that,  when  the  forged  bill  became 
due,  he,  then  being  the  latrful  holder  thererf  for  vahu^  and  havbg  no 
notice  or  knowledge  ihat  it  was  a  forgery,  caused  the  same  to  be  pre- 
sented ;  that  the  defendant  inspected  the  last-mentioned  bill,  and,  instead 
<rf  declining  to  pay  the  bIH  on  the  groundtiiat  it  was  forged,  informed 
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the  plaintiff  that  he  had  given  Clark  another  acceptance  in  renewal  of 
it ;  that  the  defendant's  conduct  confirmed  the  plaintiff  in  his  belief 
that  the  acceptance  was  genuine ;  and  that  the  plaintiff  had  no  notice 
that  the  bill  was  a  forgery,  until  after  the  lapse  of  thirty  days  after  he 
had  delivered  it  up  to  the  defendant, — whereby  the  plaintiff  was  delayed 
in  his  remedy  against  the  drawer  and  endorser,  and  which  delay  he 
relies  on  as  an  answer  to  the  defendant's  plea.  The  plaintiff  thus  raises 
the  question  whether  or  not  he  was  the  bonfi  fide  holder  for  value  of  the 
first  bill ;  which  was  left,  and,  as  I  think,  properly  left,  to  the  jury.  It 
is  said  that  the  Lord  Chief  Baron  ought  to  have  told  the  jury  that  the 
onus  lay  upon  the  defendant  to  prove  that  the  plaintiff  was  not  the  bonfi 
fide  holder  for  value,  and  not  upon  the  plaintiff  to  prove  that  he  was, 
for  that  the  circumstances  at  all  events  raised  a  presumption  in  the 
plaintiff's  favour  that  he  was  a  "^holder  for  value.  I  do  not 
think  the  principle  contended  for  on  the  part  of  the  plaintiff  hss 
any  application  here.  Such  a  presumption  can  only  arise  in  the  case 
of  a  genuine  instrument.  If  once  you  show  a  bill  tainted  with  illegality 
or  fraud,  the  presumption  of  bona  fides  which  ordinarily  arises  from  the 
endorsement  ceases.  A  fortiori  where  you  show  that  the  instrument  is 
forged.  I  therefore  think  that  the  Lord  Chief  Baron  was  quite  right  in 
holding  that  the  onus  lay  on  the  plaintiff,  and  that  he  was  bound  to 
prove  the  allegation  in  his  replication  that  he  was  the  holder  of  the  bill 
for  value. 

Then,  as  to  the  evidence, — I  cannot  say  that  the  jury  were  not 
perfectly  warranted  in  finding  as  they  did.  The  plaintiff,  having  notice 
that  the  bill  the  giving  up  of  which  formed  the  consideration  for  the 
defendant's  acceptance  of  the  bill  declared  on,  was  a  forgery,  ought  to 
have  come  prepared  with  a  full  and  complete  explanation  of  the  circmn- 
stances  under  which  he  became  possessed  of  it.  He  had  ample  oppor- 
tunity to  give  such  explanation ;  and  I  think  the  jury  were  justified  in 
presuming  strongly  against  him  when  he  failed  to  make  it  out.  It  is 
suggested  that  he  fell  into  a  mistake.  There  is  no  affidavit  of  that :  the 
application  is  simply  on  the  ground  that  the  verdict  was  against  tlM 
evidence,  not  of  surprise.  It  being  admitted,  then,  that  the  plaintiff  fell 
into  a  grievous  mistake,  I  cannot  see  how  it  can  be  contended  that  the 
jury,  upon  the  evidence  as  it  stands,  were  not  warranted  in  coming  to 
the  conclusion  they  came  to :  and  the  application  not  being  in  a  form  to 
enable  us  to  give  the  plaintiff  relief  on  any  other  ground,  I  think  we 
should  not  be  justified  in  sending  the  cause  down  again. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  First,  as  to  the 
direction  of  the  Lord  Chief  Baron  to  the  jury, — ^it  is  said  that  he  was 
wrong  in  leaving  it  to  them  to  inquire  whether  the  bill  which  was  given 
♦9RR1  ^P  ^^  ^^^  "^consideration  for  the  renewed  bill, — ^the  bill  declared 
^  on,-— came  to  the  hands  of  the  plaintiff  as  a  bonfi  fide  holder  for 
value.     Upon  the  pleadings  I  think  that  question  certainly  did  anse. 
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The  plea-  in  substance  states  that  there  was  no  consideration  for  the 
defendant's  acceptance  of  the  bill  declared  on,  by  reason  of  the  fact  of 
the  bill  in  substitution  for  which  it  was  given  being  a  forgery.  The 
plaintiff,  in  substance,  replies  that  the  defendant  had  consideration  for 
his  acceptance ;  for,  that  he,  the  plaintiff,  was  the  bon&  fide  holder  for 
value  of  that  bill,  and  delivered  it  up  to  the  defendant  in  exchange  for 
the  bill  declared  on,  and  that  the  defendant  kept  it,  so  that  the  plaintiff 
lost  his  remedy  against  the  drawer  and  endorser.  I  think  it  is  impossible 
to  say  that  upon  that  replication  the  question  whether  not  the  plaintiff 
was  the  bon&  fide  holder  for  value  was  not  in  issue.  The  true  question 
is,  as  to  what  was  the  evidence  necessary  to  sustain  the  affirmative  of 
that  issue.  There  was  indisputable,  evidence  that  the  bill  of  the  16th 
of  December,  1854,  was  a  forgery.  Did  that  cast  upon  the  plaintiff  the 
onus  of  proving  that  he  was  the  bon&  fide  holder  for  value  ?  Take  the 
old  case  of  endorsee  against  acceptor,  with  a  plea  of  the  general  issue. 
At  the  trial  the  plaintiff  would  produce  the  bUl,  which  would  be  primft 
facie  evidence  of  value.  The  defendant  then  shows  fraud.  This  casts 
upon  the  plaintiff  the  necessity  of  proving  that  he  was  a  bon&  fide  holder 
for  value,r-the  bill  being  tainted.  Is  not  the  bill  as  much  tainted  by 
showing  that  a  felony  has  been  committed  with  respect  to  it,  so  as  to 
call  upon  the  holder  to  prove  consideration?  Mr.  LubK  has  argued  very 
ingeniously  that  the  defendant,  by  doing  that  which  is  tantamount  to 
paying  the  bill,  has  materially  altered  the  position  of  the  plaintiff.  It 
does  not,  however,  appear  to  me  that  the  plaintiff's  position  is  at  all 
altered  with  reference  to  this  issue.  With  regard  to  the  case  of  Cocks 
V.  Masterman,  and  that  *class,  it  is  to  be  observed  that  it  was  r:^oQ7 
taken  for  granted  that  the  parties  were  bon&  fide  holders  for  '- 
value.  Payment  could  have  no  other  effect  than  to  raise  a  presumption 
of  the  genuineness  of  the  bill.  As  to  the  evidence,  I  entirely  concur 
with  the  Lord  Chief  Justice  in  thinking  that  there  is  no  ground,  framed 
as  this  motion  is,  for  sending  the  cause  down  to  a  new  trial. 

Crowder,  J. — I  am  of  the  same  opinion.  As  to  the  first  point,  I 
think  there  clearly  was  no  misdirection  on  the  part  of  the  learned  judge. 
The  real  question  to  be  decided  by  the  jury  upon  these  pleadings,  was, 
whether  or  not  the  plaintiff  was  the  bon&  fide  holder  for  value  of  the 
forged  bill.  The  defence  set  up  by  the  plea,  is,  that  the  bill  declared 
on  was  accepted  by  the  defendant  for  the  purpose  of  renewing  a  former 
bill  which  was  represented  to  bear  his  signature  as  acceptor,  but  which 
he  subsequently  discovered  to  have  been  forged.  To  this  the  plaintiff 
replies,  though  true  it  is  that  that  former  bill  was  forged,  you  had 
consideration  for  the  giving  of  the  bill  declared  on,  by  my  giving  up  the 
forged  bill,  of  which  I  was  the  bonfi  fide  holder  for  value,  and  my 
remedies  thereon  against  the  drawer  and  endorser.  When  this  case  was 
before  the  court  upon  demurrer,  the  question  was  whether  the  defendant 
was  not  estopped  by  his  conduct  in  not  at  once  repudiating  the  forged 
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t)ill,  from  setting  ap  this  defence.  According  to  Mr.  iMih's  wrgamtni 
to-day,  the  plea  would  hare  been  bad  for  not  negativing  that  the 
plaintiff  was  a  bonfi  fide  holder  for  valne.  The  court  snggested,  on  the 
first  argument,  that  the  replication  was  bad  for  not  aTerring  that  the 
plaintiff  was  the  bon&  fide  holder  for  value :  and  the  replication  was 
amended  accordingly.  The  real  question,  therefore,  the  parties  went 
down  to  try,  was,  whether  or  not  the  plaintiff  was  the  bonft  fide  holdei 
for  value  of  that  forged  bill.  It  is  now  said  that  the  Lord  Chief  Baroo 
*QRR1  misdirected  the  jury ;  for  that  he  ^should  have  told  them  to  find 
•^  for  the  plaintiff  unless  they  were  of  opinion  that  the  defendant 
had  established  the  fact  of  the  forgery  of  the  bill  of  the  16th  of  Decem- 
ber, 1854,  and  that  the  plaintiff  was  not  the  bonft  fide  holder  for  value. 
I  am,  however,  of  opinion  ^that  the  direction  of  the  Lord  Chief  Baron 
was  perfectly  right.  I  entirely  agree  with  my  Brother  Cresswell  as  to 
the  rule  of  law  in  the  case  of  a  bill  tainted  with  fraad  or  illegality :  and 
the  rule  applies  with  equal  force  to  the  caae  of  a  bill  which  is  forged. 
No  implication  arises  in  favour  of  the  holder  of  a  forged  bilL  If  he 
attempts  to  take  the  benefit  of  it  as  a  valid  instrument,  it  lies  on  him  to 
establish  his  right  to  maintain  m  action  upon  it,  by  showing  that  he 
took  it  bon&  fide  and  for  value. 

As  to  the  evidence, — I  own  I  should  have  been  inclined  to  agree  with 
the  Lord  Chief  Baron  that  there  ought  to  have  been  a  new  trial,  if  the 
plaintiff  had  shown  by  affidavit  that  he  had  fallen  into  a  mistake  in 
giving  his  evidence.  He  has  not,  however,  d<me  so:  and,  upon  the 
evidence  as  it  stands,  I  cannot  see  that  the  jury  came  to  a  wrong 
conclusion.  Bule  discharged. 


4^2891  '^'PI^SS^^'  Adminbtrator  of  KOBEBT  SLOLEY,  deceased, 
J  V.  WAGNER  and  Another.    J»<w.  26. 

SembU,  that  payment  of  a  debt  to  an  admlniatrator  to  whom  letters  of  adminittration  bare  been 
regularly  granted,  exoneratee  the  debtor,  though  it  ihoald  torn  out  that  there  it  a  will 
ezieting. 

The  eonrt  reAiMd  to  itay  the  proeeediogi  in  an  action  at  the  anit  of  an  administrator,  npon  a 
anggostion  that  there  waa  a  will  in  India,  whieh  the  inteatate'a  widow,  who  waa  thereby 
appointed  ezeoatriz,  had  intimated  her  intention  to  bring  to  tUa  eonntiy  to  prove. 

This  was  an  action  brought  by  the  plaintiff,  as  administrator  of 
Bobert  Sloley,  deceased,  to  recover  a  sum  of  3301.  for  money  alleged 
to  have  been  received  by  the  defendant  in  the  lifetime  of  the  intestate, 
and  also  for  money  received  after  his  death ;  with  a  count  in  trover. 
Pleas  to  the  indebitatus  counts,  never  indebted,  and  payment ;  and  to 
the  count  in  trover,  .not  guilty,  and  that  the  goods  were  not  the  pro- 
perty of  the  plaintiff. 

Upon  affidavits  stating,  that  Sloley  had  formerly  resided  in  Oalcutts, 
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but  returned  to  England,  and  died  in  London  on  or  about  the  26th  of 
June  last ;  and  showing,  from  statements  made  by  him  a  short  time 
before  his  death,  and  from  letters  since  received  from  his  wife  in  Cal- 
cutta, that  he  had  left  a  will  there,  whereof  he  had  appointed  his  wife 
and  one  Braddon  ezecntriz  and  executor ;  and  that  the  widow  intended 
to  come  to  this  country  to  proTc  the  same, 

Phipmmy  on  a  f<«mer  day  in  this  term,  moved  for  leave  to  add  a 
plea  to  the  effect  that  Sloley  had  made  a  will,  and  appointed  ezecutiNrs, 
and  that  they  had  not  renounced  probate  thereof;  or  that  the  proceed- 
ings in  this  suit  might  be  stayed  until  the  will  should  be  proved.  It 
is  true,  it  was  held  in  Allen  tr.  Dundas,  8  T.  R.  126,  that  a  probate, 
as  long  as  it  remains  unrepealed,  cannot  be  impeached  in  the  tempcHral 
courts ;  and  that  payment  of  money  to  an  executor  who  had  obtained 
probate  of  a  forged  will,  was  a  discharge  to  the  debtor  of  the  intestate, 
notwithstanding  the  probate  was  afterwards  declared  null,  and  adminis- 
tration was  granted  to  the  intestate's  next  of  kin.  But  letters  of 
administration  stand  upon  a  different  footing :  the  grant  of  probate  is 
a  judicial  act  of  a  *court  having  compet^it  jurisdiction;  the  r^ooA 
taking  out  administration  is  {he  act  of  the  party.  [Willbb,  J.  '- 
— Could  you  not  have  pleaded  ne  unques  administrator  ?]  That  seems 
doubtful.  [WiLLBS,  J. — There  was  a  case  of  the  sort  in  the  Exchequer 
recently,  where  the  plea  is  set  out  in  eztenso.]  Stokes  v.  Bate,  5  B. 
k  C.  491  (E.  0.  L.  R.  vol.  11),  8  D.  &  R.  247  (E.  C.  L.  R.  vol.  16),  is 
to  the  same  effect.  In  Com.  Dig.  AdminUtrator  (B.  10),  it  is  said : 
<(If  administration  be  granted  upon  the  concealment  of  a  will,  and 
afterwards  the  will  appears,  all  mesne  acts  by  the  administrator  are 
void:  PI.  Com.  280;  Abram  v.  Cunningham,  2  Lev.  182: (a)  though 
the  executor  refuse,  and  do  not  prove  the  will  when  it  is  produced ; 
for,  the  administration  was  void,  and  cannot  be  of  effect  by  the  refusal 
of  the  executor  afterwards:  vide  Show.  411."  [Williams,  J. — Sup- 
pose the  executors  set  up  the  will,  and  the  ecclesiastical  court  granted 
letters  of  administration,— could  you  raise  the  point,  and  try  the 
validity  of  the  wfll  by  a  jury?]  Probably  not.  In  Hensloe's  Case, 
9  Co.  Bep.  40  b,  41  a,  it  is  said :  « It  is  worth  observation  for  the 
reason  of  the  principal  case,  how  probate  of  wills  and  granting  of 
administrations  shall  be  tried,  if  they  are  traversed  or  denied  in  the 
King's  courts ;  and,  therefore,  if  issue  be  joined  in  the  King's  courts, 
that  the  ordinary  did  not  commit  administration  to  the  plaintiff,  &c., 
or  that  the  will  is  not  proved  before  the  ordinary,  or  that  he  whose  will 
is  proved  before  the  ordinary  died  intestate,  or  that  he  of  whose  goods 
administration  is  granted  as  of  one  who  died  intestate,  made  a  will,  &c., 
in  none  of  these  cases  it  shall  be  tried  or  certified  by  the  ordinary,  as  in 
the  case  of  ezcommengement,  but  it  shall  be  tried  by  jury,  because  these 

(a)  a  C,  1  Freem.  446, 1  V«iit  843,  S  Mod.  14S,  T.  JoMi,  7S,  8  Kob.  721. 
H.  B.,  VOL.  I. — 14 
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two  cases  of  probate  of  wills,  and  constituting  administrators,  origin- 
ally did  not  belong  to  the  conusance  of  ecclesiastical  judges,  bat  were 
given  them  of  later  times ;  and  therefore  nothing  but  the  probate,  and 
*QQ11  *gr<^^^^g  ^f  administration,  which  were  given  them,  belong  to 
^  their  jurisdiction ;  but  the  trial  of  them  is  not  given  to  them, 
but  is  left  to  the  trial  of  the  common  law."    [Williams,  J.— If  yon 
object  to  the  letters  of  administration,  must  you  not  go  to  the  proper 
court  to  get  them  recalled  ?]     In  Com.  Dig.  AdministrcUar  (B.  1.),  it 
is  said,  that,  <<  if  a  man  make  a  will  and  an  executor,  administration 
granted  before  probate,  or  refusal,  is  void,  if  the  will  be  afterwards 
proved ;  though  it  was  concealed,  and  not  known  at  the  time  of  a<lmin- 
istration  granted."    BuUer,  J.,  in  Allen  v.  Dundas,  says :  «  This  case 
was  compared  to  a  probate  of  a  supposed  will  of  a  living  person ;  but, 
in  such  a  case,  the  ecclesiastical  court  has  no  jurisdiction,  and  the 
probate  can  have  no  effect.     Their  jurisdiction  is  only  to  grant  probates 
of  the  wills  of  dead  persons.     The  distinction  in  this  respect  is  this : 
if  they  have  jurisdiction,  their  sentence,  as  long  as  it  stands  unrepealed, 
shall  avail  in  all  other  places ;  but,  where  they  have  no  jurisdiction, 
their  whole  proceedings  are  a  nullity."     The  statute  31  Ed.  3,  c.  11, 
only  gives  the  ordinary  jurisdiction  to  grant  letters  of  administration 
in  cases  of  intestacy.     It  appearing,  therefore,  in  this  case,  that  there 
is  a  will,  the  court  will  stay  the  proceedings  until  it  is  properly  proved. 
In  Williams  on  Executors,  4th  edit.,  p.  488,  treating  of  the  effect  of 
revocation  of  probate  or  letters  of  administration,  the  learned  author 
says:  «The   first  important  distinction  on  this  subject,   is,  between 
grants  which  are  void,  and  such  as  are  merely  voidable.     If  the  grant 
be  of  the  former  description,  the  mesuQ  acts  of  the  executor  or  adminis- 
trator, done  between  the  grant  and  its  revocation,  shall  be  of  no 
validity :  as,  if  administration  be  granted  on  the  concealment  of  a  will, 
and  afterwards  a  will  appear,  inasmuch  as  the  grant  was  void  from  its 
commencement,  all  acts  performed  by  the  administrator  in  that  cba^ 
racter  shall  be  equally  void ;   nor  can  they,   although   the  executor 


^oQo-i  should  refuse  to  act,  be  made  good  by  *relation," — citing 
^•^  Abram  v,  Cunningham.  A  payment  to  the  administrator  here 
would  clearly  be  no  answer  to  an  action  at  the  suit  of  the  executrix 
when  she  has  proved  the  will. 

Cresswbll,  J. — I  think  there  is  no  pretence  whatever  for  granting 
cfae  first  part  of  the  rule.  But,  as  to  the  rest,  the  rule  may  go  for  a 
stay  of  the  proceedings,  upon  the  defendant's  bringing  330Z.  into  court 
within  a  week. 

Williams,  J. — I  think  the  proposed  plea  would  clearly  be  a  bad 
one :  and  I  am  surprised  that  any  effort  should  be  made  to  ha?e  it 
lidded.  The  fact  of  the  existence  of  a  will  can  only  be  ascertained  bj 
probate. 
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UTy  Q.C.,  now  showed  caiise. — There  is  no  ground  whatever  for 
this  application.  The  affidavits  in  opposition  to  the  rule  disclose 
drcomstances  which  render  it  extremely  unlikely  that  any  person  will 
be  rash  enough  to  prove  the  will,  if  any  exists.  It  appears  that  the 
plaintiff  was  a  judgment-creditor  of  the  deoeased,  Sloley,  to  the  amount 
of  64402. ;  that,  some  time  in  the  year  1856,  Sloley  absconded  from 
Calcutta  with  property  belonging  to  the  plaintiff  of  the  value  of  20002. ; 
that,  in  June  last,  the  plaintiff  followed  him  to  England,  and  traced 
him  to  the  house  of  the  defendant  Wagner  (whose  wife,  through  the 
defendant,  as  her  trustee,  carried  on  the  business  of  a  boarding  and 
lodging-house  keeper  in  Charlotte-street,  Fitzroy-square),  where  he 
fonnd  that  Sloley  had  died  a  few  hours  before;  that,  on  Sloley's 
decease,  the  defendant  Wagner  took  possession  of  his  effects,  consisting, 
as  the  deponent  believed,  of  upwards  of  8002.,  besides  several  gold 
watches  and  other  airticles  of  jewellery,  which  Wagner  showed  to  the 
plaintiff,  but  refused  to  deliver  up  to  him  in  consequence  of  his  not  th^ 
having  obtained  letters  of  administration ;  and  that,  *after  the  r^tooq 
plamtiff  had  obtained  letters  of  administration,  viz.  on  the  12th  ^ 
of  September  last,  he  again  demanded  the  property  of  the  defendant 
Wagner,  who  again  refused  to  give  it  up  to  him.  It  is  perfectly  clear, 
that,  if  the  defendants  pay  and  deliver  up  the  property  in  question  to 
the  administrator,  they  cannot  be  called  upon  to  pay  over  again.  The 
aothorities  upon  the  subject  are  distinct.  In  Williams  on  Executors, 
p.  492,  it  is  sud :  « It  must  be  observed,  that,  whether  the  probate  or 
letters  of  administration  be  void  or  voidable,  if  the  grant  be  by  a  court 
of  competent  jurisdiction,  a  bon&  fide  payment  to  the  executor  or 
administrator  of  a  debt  due  to  the  estate  will  be  a  legal  discharge  to  a 
debtor.  With  respect  to  payments  to  an  administrator,  in  a  case  as 
early  as  the  time  of  Charles  the  Second,  the  administrator  of  the  lessee 
paid  rent  to  the  administrator  of  the  lessor :  the  latter  administration 
was  repealed,  and  granted  to  D.,  who  sued  at  law,  as  well  for  the  rent 
p^d  to  the  former  administrator  of  the  lessor,  as  for  rent  since  due, 
and  got  a  verdict  and  judgment  against  the  administrator  of  the  lessee 
for  the  same  ;  but  the  defendant  was  relieved  in  equity  as  to  the  rent 
paid,  because  he  had  paid  it  to  the  visible  administrator.  Stevens  v. 
Langley,  Finch,  40.  And  in  a  modem  case  it  was  held  that  payment 
to  an  executor  who  had  obtuned  probate  of  a  forged  will,  was  a  dis- 
charge to  the  debtor,  notwithstanding  the  probate  was  afterwards 
declared  null  in  the  ecclesiastical  court  (citing  Allen  v.  Dundas) :  on 
the  principle,  that,  if  the  executor  had  brought  an  action  against  the 
debtor,  the  latter  could  not  have  controverted  the  title  of  the  executor, 
AS  long  as  the  probate  was  unrepealed ;  and  the  debtor  was  not  obliged 
to  wait  for  a  suit,  when  he  knew  that  no  defence  could  be  made  to  it," 
-referring  to  Woolley  v.  Clarke,  6  B.  4  Aid.  746  (E.  C.  L.  R.  vol.  7), 
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Phillips  t^.  Biron,  1  Stra.  509,  I^gbj  t^*  Wraj,  Bac.  Abr.  Exeeulm 
(F.  8.),  pi.  18,  and  Ex  parte  Jolliffe,  6  Beavan,  168.  [Williams, 
^9Qd1  *^* — ^There  might  be  some  groond  for  asking  the  court  to  stay 
^  the  proceedings,  if  it  were  shown  that  the  defendants  were  aboat 
to  take  steps  for  setting  aside  the  letters  of  administration.]  There  is 
Qo  suggestion  of  that  sort ;  neither  is  the  defendants'  liability,  or  the 
extent  of  it,  disputed.  Suppose  the  plaintiff  is .  wrong,  he  may  be 
responsible  to  the  executors  when  the  will  is  proved :  but  that  is  no 
concern  of  the  defendants'.  [Gocebttrn,  G.  J. — I  think  we  had  better 
hear  upon  what  ground  it  is  that  Mr.  Phipson  hopes  to  support  his 
rule.] 

Phipnon. — ^The  ground  upon  which  the  defendants  insist  that  the 
proceedings  in  this  action  ought  to  be  stayed,  is,  that  they  cannot 
safely  part  with  the  property  after  the  intimation  they  have  receiTed 
from  Sloley's  widow  that  there  is  a  will,  and  that  she  means  to  prore 
iU  In  Allen  v.  Dundas,  the  payment  was  made  in  ignorance  of  the 
existence  of  a  will.  [Growdbr,  J. — ^When  the  rule  was  granted,  I 
certainly  was  under  the  impression  that  the  defendants  could  not  dis- 
charge themselves  by  payment  to  the  administrator.  But  that  is  not 
so.  You  cannot  gainsay  the  letters  of  administration:  you  cannot 
plead  the  will :  therefore  you  are  excused.]  No  case  has  gone  the 
length  of  holding  that  a  party  who  has  notice  of  a  will,  and  of  the  ex^ 
outer's  intention  to  prove  it,  is  justified  in  yielding  to  a  demand  by  one 
claiming  under  void  letters  of  administration.  [Goceburn,  C.  J.—I 
think  it  is  very  unlikely  that  the  widow  will  prove  the  will,  when  she 
finds  that  there  is  a  creditor  whose  demand  will  swallow  up  the  whole 
of  the  assets.]    The  defendants  ought  not  to  be  placed  in  jeopardy. 

Goceburn,  G.  J. — ^I  am  of  opinion  that  this  ride  must  be  discharged. 
If  the  effect  of  a  recovery  in  this  action  would  have  been  to  leave  the 
defendants  still  liable  to  the  executrix  in  case  she  should  prove  the 
♦9Q^1  ^'^^  there  *might  have  been  some  ground  for  seeking  the  aid  of 
^  the  court.  But  I  am  satisfied  that  a  payment  to  the  adnunis- 
trator  would  be  a  discharge.  I  therefore  see  no  reason  why  we  should 
interfere  to  prevent  the  administrator  from  proceeding  with  the  action. 

Williams,  J. — I  also  am  of  opinion  that  the  rule  should  be  dis- 
charged: indeed,  it  ought  never  to  have  been  granted.  I  thought  &t 
the  time  that  there  was  an  intention  on  the  part  of  the  defendants  to 
get  the  letters  of  administration  recalled,  and  that  it  might  be  conT^ 
nient  to  grant  a  short  delay  for  that  purpose.  But,  upon  further  con* 
sideration,  I  entertain  grave  doubts  whether  we  should  be  justified  in 
staying  the  proceedings,  even  if  such  a  state  of  facts  could  be  shown. 
Where  letters  of  administration  have  been  improperly  obtained  or  impro- 
vidently  granted,  the  proper  and  only  course  is,  to  go  to  the  ecclesias 
tical  court  to  get  them  revoked. 
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The  rest  of  the  court  coacurring, 

Bole  discharged,  with  costs. 

When  an  administrator  is  legally  are  valid.  Bigelow  v.  Bigalow,  4  Ham- 
appointed^  and  a  will  of  the  decedent  mend,  138 ;  Klittridge  v,  Folsom,  8 
is  subsequently  discoveredi  in  which  an  New  Hampshire,  98 ;  Burnley  v,  Duke, 
executor  is  named,  this  operates  only  2  Robinson,  102 ;  Fisher  v,  Bassitt,  9 
18  a  repeal  of  the  grant  of  letters  of  Leigh,  119;  Price  v.  Nesbit,  1  Hill, 
^ministration.  The  acts  of  the  admi-  Ch.  445. 
VBtrator,  as  such,  before  the  discovery. 
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yflmn  in  agent  employed  for  ad  agreed  commiMion  to  lell  land  at  a  glren  piiooi  inoceeds  in 
finding  a  pnrehaier  at  the  itipalated  priee,  but  the  principal,  from  whaterer  oaaie,  deolinei 
to  mU,  and  reaeiada  tbe  agent's  antlierityy  tke  latter  ia  entitled  to  me  for  a  reaaonaUe  remn^ 
Deration  for  liia  work  and  labour,  and  ia  not  bonnd  to  rtfMrt  to  a  apeoial  action  for  the  wrong* 
fol  withdrawal  of  the  anthori^. 

Ib  nieh  a  eaae,  a  oontraot  to  pay  what  ia  reaaonable  ia  implied  by  the  law :  it  is  not  a  qneation 
for  the  joiy. 

SemUe,  per  Willea,  J.,  that,  under  such  circnmstanceai  the  proper  meaaore  of  damages  wonid  be 
the  entire  amount  of  the  commission  agreed  for. 

This  was  an  action  for  work  and  labour,  and  for  money  alleged  to 
be  due  upon  an  acconnt  stated.  Plea,  never  indebted.  The  writ  was 
bsaed  on  the  4th  of  June,  1856. 

The  particulars  of  demand  were  as  follows : — 

"  To  attending  you  in  Southampton  Buildings,  receiv- 
ing instructions  to  dispose  of  by  private  contract 
about  14  acres  of  freehold  land  in  the  Seven  Sisters 
Road,  HoUoway,  Middlesex,  at  650{.  per  acre ; 
meeting  you  on  the  ground,  when  you  pointed  out 
the  same  ;  making  plan  to  a  large  scale ;  attending 
applicants  with  particulars  and  terms ;  and  ulti- 
mately forwarding  you  an  offer  that  we  had  received 
of  7002.  per  acre,— commission,  as  agreed,  at  11. 
10s.  per  cent £148    6    0" 

The  cause  was  tried  before  the  Lord  Chief  Baron,  at  the  last  Assizes 
at  Guildford.  The  facts  were  as  follows : — The  plaintiff  was  a  house 
and  estate-agent.  The  defendant  is  lord  of  the  manor  of  Highbury. 
In  the  month  of  July,  1852,  the  defendant  called  upon  the  plaintiff, 
and,  according  to  the  plaintiff's  evidence,  representing  that  he  had  an 
interest  in  a  piece  of  land  containing  about  fourteen  acres,  parcel  of 
the  manor,  proposed  to  the  plaintiff  to  look  out  for  a  purchaser  at  the 
price  of  about  6502.  per  acre.     The  plaintiff  agreed  to  do  so,  at  the 
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same  time  telling  the  defendant  that  his  terms  would  be  a  commisBion 
of  1^  per  cent,  upon  the  amount  of  purchase-money.  The  plaintiff 
^oqi^  immediately  set  about  preparing  "^a  plan  and  advertisements, 
-^  wrote  letters  to  and  had  communications  with  several  persons, 
and  ultimately^  in  November  in  that  year,  received  an  offer  of  67^ 
per  acre  from  the  Birkbeck  Land  Society.  The  defendant  then  for 
the  first  time  informed  the  plaintiff  that  he  had  no  interest  in  the  land, 
but  that  it  belonged  to  one  Wagstaffe ;  and  Wagstaffe  at  first  stated 
that  he  himself  had  not  completed  the  purchase  of  the  land,  and  after- 
wards declined  to  sell  it  to  the  Birkbeck  Land  Society :  and,  in  January, 
1858,  the  plaintiff  was  desired  by  Wagstaffe  to  take  no  further  steps  in 
the  matter.  On  cross-examination,  the  plaintiff  admitted  that  he  hsd 
been  informed  by  Wagstaffe  in  September,  1852,  that  he  had  an  inte- 
rest in  the  land,  and  that  it  could  not  be  sold  without  him. 

At  the  close  of  the  plaintiff's  case,  it  was  submitted  on  the  part  of 
the  defendant  that  the  action  was  wrong  in  form ;  for  that  the  plaintiff's 
own  evidence  showed  that  the  only  contract  (if  any)  between  the  par- 
ties, was,  a  special  contract  for  a  commission  of  1^  per  cent,  on  his 
accomplishing  a  sale  of  the  land,  as  stated  in  the  particulars ;  and  that 
the  action  should  have  been  a  special  action  for  wrongfully  withdraw- 
ing the  authority  to  sell. 

The  Lord  Chief  Baron  overruled  the  objection, — ^holding  that  it  was 
competent  to  the  plaintiff  to  sue  upon  a  quantum  meruit:  and  he 
likened  the  case  to  that  of  a  man,  who,  having  a  house  which  he  is 
desirous  of  letting  or  selling,  places  it  in  the  hands  of  several  house- 
agents  ;  in  which  case,  he  said,  that,  though  the  successful  agent  alone 
would  be  entitled  to  claim  conmiission,  the  others  would  clearly  be 
entitled  to  something  for  their  trouble. 

The  defendant  and  Wagstaffe  were  then  called.  The  former  stated, 
that,  though  he  had  told  the  plaintiff  that  the  land  in  question  was  for 
sale  at  about  600Z.  or  700Z.  per  acre,  he  never  asserted  that  it  was  his, 
or  that  he  had  any  interest  in  it,  and  never  employed  him  to  offer  it 

*2QR1  ^^^  ^^^^  '  ^^^  ^^^^  ^^  never  been  sold ;  and  that  no  *de 

-^  mand  in  respect  of  commission  or  otherwise  was  ever  made  upon 
him  by  the  plaintiff  until  the  year  1855.  And  Wagstaffe  stated  that 
neither  the  plaintiff  nor  any  one  else  had  any  authority  from  him  to 
offer  the  land  for  sale. 

In  leaving  the  case  to  the  jury,  the  Lord  Chief  Baron  told  them, 
that,  though  the  plaintiff  was  not,  under  the  circumstances,  entitled  to 
the  1^  per  cent,  commission,  he  was  still  entitled  to  recover  a  reason- 
able remuneration  for  his  services. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  502. ;  and  his 
Lordship  directed  the  judgment  and  execution  to  be  stayed  until  the 
fifth  day  of  the  ensuing  term. 

Montagu  OhamberSj  Q.  C,  on  a  former  day  in  this  term,  obtained  a 
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rule  nisi  for  a  new  trial  on  the  ground  of  misdirection,  and  also  that 
the  yerdict  was  against  the  evidence.  He  submitted  that  the  action 
was  misconceiTed ;  that  the  only  contract  alleged,  and  attempted  to  be 
proved,  was,  a  special  contract  for  a  commission  of  1^  per  cent,  con- 
ditional on  the  sale  being  effected  through  the  plaintiff's  agency :  and 
he  referred  to  Moffatt  v.  Laurie,  15  C.  B.  583  (E.  C.  L.  R.  vol.  80). 
There,  the  declaration  stated  that  A.,  being  possessed  of  certain  land, 
and  the  plaintiff  being  an  archite6t  and  surveyor,  it  was  agreed  between 
them  that  the  plaintiff  should  lay  out  the  said  land  for  building  pur- 
poses, viz.  that  he  should  make  all  the  necessary  surveys,  plans,  &c., 
and  that  the  plaintiff  undertook  the  whole  of  the  above  on  the  following 
conditions, — tfiat  he  make  A.  no  charge  whatever  for  the  above  8ervice$. 
but  that,  tn  the  event  of  any  of  the  land  being  dispoeed  of  for  building 
purposes  J  the  plaintiff  should  be  appointed  architect  on  A.'s  behalf  to 
see  that  the  construction  of  the  works  was  substantial,  &c.,  and  that 
parties  building  on  the  land  should  pay  the  plaintiff  1^  per  cent,  on 
the  outlay,  providing  they  did  not  employ  the  plaintiff  as  *their  r^^onq 
architect :  but  that,  in  the  event  of  A,  or  his  executors  wishing  ^ 
to  dispense  with  the  plaintiff's  services  at  any  time^  he  or  they  should  be 
at  liberty  to  do  sOj  on  the  understanding  that  he  or  they  remunerate  the 
plaintiff  for  the  time^  trouble^  and  expense  he  had  been  put  to  in  making 
the  said  preparations.  It  then  averred  that  the  plaintiff  made  the 
necessary  surveys,  plans,  &c„  and  incurred  expenses  therein ;  and  that 
the  said  land  was  not,  nor  was  any  part  thereof,  disposed  of  for  build- 
ing purposes  according  to  the  said  agreement,  although  a  reasonable 
time  for  such  disposal  of  the  same  had  elapsed;  and  that  after  the 
death  of  A.,  the  defendants,  as  his  executors,  dispensed  with  the  fur- 
ther services  of  the  plaintiff  in  respect  of  the  said  contract,  and  wholly 
released  and  discharged  him  from  any  further  performance  of  the  same, 
and  hindered  and  prevented  themselves  from  disposing,  and  put  it  out 
of  their  power  to  dispose  of  the  said  land,  or  any  part  of  it,  for  build- 
ing purposes ;  and  that  thereupon  there  became  and  was  due  and  pay- 
able to  the  plaintiff  from  the  defendants,  as  executors,  a  large  sum  for 
his  trouble  in  preparing  the  surveys,  plans,  &c.  And  it  was  held,  that 
the  declaration  showed  no  cause  of  action,  inasmuch  as  the  event  on  the 
happening  of  which  alone  the  plaintiff  was  to  be  entitled  to  remunera* 
tion  for  his  services,  viz.  the  disposal  of  the  land  for  building  purposes, 
had  not  happened.  [Willes,  J.,  referred  to  De  Bernardy  v.  Harding, 
8  Exch.  822,t  and  Cresswell,  J.,  to  Simpson  v.  Lamb,  17  G.  B.  608 
(E.  C.  L.  R.  vol.  84).] 

Shee^  Serjt.,  and  Hawkins^  on  a  subsequent  day,  showed  cause. — The 
direction  of  the  Lord  Chief  Baron  was  in  strict  conformity  with  the 
authorities,  and  particularly  with  those  in  this  court.  There  is  no  pre- 
tence for  saying,  that,  because  no  sale  was  effected,  therefore  the  plain- 
^  is  to  recover  nothing :  and  there  was  abundant  evidence  of  valuable 
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*^(\Cii  ^^^^^^  rendered,  in  preparing  a  "^plan  and  advertisements,  enter- 
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ing  upon  negotiations  with  persons  willing  to  become  purchasers, 


and  the  like.  If  in  Simpson  v.  Lamb  it  had  appeared  that  the  agent 
had  incurred  expense  or  bestowed  labour  in  endeavouring  to  effect  a  sale, 
the  judgment  of  the  court  shows  that  he  would  have  been  held  entitled  to 
recover  for  that,  notwithstanding  the  action  was  in  form  brought  for  s 
wrongful  revocation  of  the  authority  to  sell.  So,  in  De  Bemardj  v. 
Harding,  the  defendant  being  about  to  erect  seats  for  viewing  a  public 
funeral,  entered  into  an  agreement  with  the  plaintiff,  a  foreign  agent, 
to  make  the  scheme  known  abroad,  and  dispose  of  tickets  for  the  seats. 
The  plaintiff  was  to  be  paid  for  his  work  and  expenses  by  a  per-centige 
on  the  tickets  which  he  sold.  After  the  plaintiff  had  incurred  certsin 
expenses,  but  before  he  sold  any  tickets,  the  defendant  desired  him  not 
to  dispose  of  them,  as  he  would  sell  them  himself.  The  plaintiff  accord- 
ingly  sent  all  applicants  for  tickets  to  him,  and  after  the  funeral  de- 
livered to  the  defendant  a  bill  for  work  done  and  expenses  incurred. 
The  defendant  paid  the  expenses,  but  refused  to  pay  for  the  work.  And 
it  was  held  by  the  Court  of  Exchequer,  that  it  was  a  question  for  the 
jury  whether  the  original  contract  was  not  rescinded  by  mutual  consent, 
and  whether  there  was  not  a  new  implied  contract  that  the  plaintiff 
should  be  paid  for  the  work  actually  done,  as  upon  a  quantum  meruit. 
"  Where  one  party,"  says  Alderson,  B.,  «  has  absolutely  refused  to  per- 
form, or  has  rendered  himself  incapable  of  performing,  his  part  of  the 
contract,  he  puts  it  in  the  power  of  the  other  party  either  to  sue  for  a 
breach  of  it,  or  to  rescind  the  contract,  and  sue  on  a  quantum  meruit 
for  the  work  actually  done."  In  Planch^  v.  Colburn,  8  Bingh.  14  (£. 
C.  L.  B.  vol.  21),  1  M.  &  Scott,  51  (E.  0.  L.  R.  vol.  28),  the  defendanU 
engaged  the  plaintiff  to  write  a  treatise  for  a  periodical  publication :  the 
plaintiff  commenced  the  treatise,  but,  before  he  had  completed  it,  the 
n^QM-t  defendants  abandoned  "^the  work:  and  it  was  held,  that  the 
^  plaintiff  might  sue  for  compensation,  without  tendering  or  deliver- 
ing the  treatise.  Neither  Moffatt  v.  Laurie,  which  was  cited  on  the 
application  for  this  rule,  nor  the  previous  case  of  Moffatt  v.  Dickson, 
18  C.  B.  548  (E.  G.  L.  R.  vol.  76),  at  all  militates  against  the  ruling 
in  this  case.  The  simple  question  here  is,  what  implied  contract  arises, 
where  a  special  contract  for  the  payment  of  a  given  commission  on 
effecting  a  sale,  is  improperly  rescinied  after  something  has  been  done 
towards  performance  of  it  by  the  agent  Clearly,  the  contract  implied 
by  the  law,  under  these  circumstances,  is,  a  contract  to  pay  a  reason- 
able remuneration  for  the  services  actually  rendered.  [Crowdkr,  J. — 
All  the  work  done  here  was  done  under  the  special  contract.]  The  fact 
of  its  having  been  done  with  a  view  to  the  special  contract  does  not 
prevent  the  plaintiff  from  recovering  as  upon  an  implied  contract 
[WiLLES,  J. — I  have  just  sent  to  ask  the  Lord  Chief  Baron  if  he  vas 
satisfied  with  the  verdict ;  and  he  tells  me  that  he  was  not.]    The  ver« 
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diet  waa  entirely  in  confonnitj  inth  liij3  Lordship's  direction ;  and  he 
oertainly  evinced  no  dissatisfaction  with  it  at  the  time  it  was  delivered. 
[Growdbr,  J. — It  does  not  strike  one  as  being  very  likely  that  a  man 
would  make  such  a  contract  as  this  in  respect  of  land  in  which  he  had 
no  interest.]  There  was  evidence  both  ways :  and,  the  jury  (a  special 
jury)  having  thought  the  balance  in  fibvaur  of  the  plaintiff^  the  court 
will  not  disturb  their  verdict,  merely  because  the  learned  judge  would 
have  been  equally  satisfied  bad  it  been  the  other  way. 

Montagu  Cfhamberij  Q.  C,  and  Sdnee^  in  support  of  the  rule. — This 
was  a  clear  case  of  misdirection.  The  learned  judge  distinctly  told  the 
jury  that  they  might,  if  they  thought  proper,  give  the  plaintiff  a  reason- 
able remuneration  for  the  w<^k  done,  instead  of  telling  them,  as  he 
ought  to  have  done,  that  the  pli^ntif  s  only  remedy  "^iras,  by  an  r^cOAo 
action  for  wrongfully  revoking  the  authority  given  by  the  special  '- 
contract, — as  was  said  in  Simpson  v.  Lamb,  17  G.  B.  603  (E.  G«  L.  R. 
voL  84).  [WiLLBS,  J.-* We  may  amend  the  declaration  now,  if  neces* 
sary :  see  Walker  v.  Bartlett,  17  G.  B.  858  (E.  G.  L.  B.  vol  86).]  An 
amendment  of  that  sort  would  be  placing  the  defendant  in  a  different 
and  less  advantageous  position  than  he  was  in  at  the  trial.  The  genera} 
rule  is,  that,  where  there  is  a  special  contract,  no  action  will  lie  as  upon 
an  implied  contract  arising  out  of  the  same  transaction.  In  2  Smith's 
Leading  Gases,  15,  it  is  said:  '^ There  is  a  numerous  class  of  casea 
which  establish  the  general  proposition,  that,  while  a  special  contract 
remains  open,  i.  e.  unperformed,  the  party  whose  part  of  it  is  unper- 
formed, cannot  sue  in  indebitatis  assumpsit  to  recover  a  compensation 
for  what  he  has  done,  until  the  same  is  completed.  This  principle  is 
affirmed  and  acted  on  in  Gutter  v.  Powell ;  it  was  also  the  ground  of  th^ 
decision  in  Hulle  v,  Heightman,  2  East,  145."  Ilere,  the  plaintiff 
stipulates  for  a  large  remuneration  in  a  given  event,  taking  his  chance 
of  obtaining  that  or  nothing.  [Growdeb,  J. — He  obtained  an  offer 
from  one  who  was  willing  to  purchase  the  land  at  a  higher  price  than 
the  plaintiff  expressed  his  willingness  to  take.  What  more  could  he 
do  ?]  The  offer  was  not  obtained  until  after  the  plaintiff  had  had  notice 
that  the  land  was  Wagstaffe's.  The  work  done,  therefore,  was  done  in 
endeavouring  to  obtain  a  purchaser  for  Wagstaffe.  The  case  strongly 
resembles  Gutter  v.  Powell,  where  it  was  held,  that,  if  a  sailor  hired  for 
a  voyage  take  a  promissory  note  from  his  employer  for  a  certain  sum, 
prorided  he  proceed,  continue,  and  do  his  duty  on  board  for  the  voyage, 
and  before  the  arrival  of  the  ship  he  dies,  no  wages  can  be  claimed 
either  on  the  contract  or  on  a  quantum  meruit.  [Williams,  J. — It  did 
not  appear  there  that  the  performance  of  the  contract  was  prevented  by 
the  tortious  act  of  the  defendant.]  But  in  Hulle  v.  ^Heightman,  r^rdAo 
it  did  not  appear  that  the  plaintiff  was  prevented  from  performing  ^ 
the  contract  by  the  tortious  act  of  tho  defendant.  In  the  notes  to 
Cutter  v.  Powell,  2  Smith's  Leading  Gases,  4th  edit.,  19,  it  is  further 
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said,—"  In  Read  v.  Rann,  10  B.  k  G,  439  (E.  C.  L.  R.  vol.  21),  recog- 
nised in  Broad  v.  Thomas,  7  Bingh.  99  (E.  C.  L.  R.  vol.  20),  4  M.  &  P. 
732,  the  doctrine  of  Gutter  v.  Powell,  Hnlle  v.  Heightman,  and  Sinclair 
V.  Bowles,  9  B.  &  G.  92  (E.  G.  L.  R.  vol.  17),  4  M.  &  R.  1,  was  again 
acted  upon.  In  that  case,  a  ship-broker  brought  an  action  for  commis- 
sion for  procuring  a  charterer  for  the  defendant's  ship.  It  was  proved 
to  be  a  custom  in  the  city,  that,  in  such  cases,  if  the  bargain  was  per- 
fected, the  commission  was  5  per  cent.,  but,  if  the  bargain  went  off, 
nothing  was  payable ;  and  here  it  had  gone  off.  The  plaintiff  was  non- 
suited. ^  The  claim  of  the  plaintiff,'  says  Parke,  J.,  ^  rests  on  the  cus- 
tom, not  on  a  quantum  meruit.  The  custom  presupposes  a  special 
contract,  and,  if  that  is  not  satisfied,  no  claim  at  all  arises,  for  no  other 
contract  can  be  implied.  In  9<yme  cases,  a  special  contract  not  executed 
may  give  rise  to  a  claim  in  the  nature  of  a  quantum  meruit,  ex.  gr. 
where  a  special  contract  has  been  made  for  goods,  and  goods  sent  not 
according  to  the  contract  havQ^been  retained  by  the  party,  there  a  claim 
for  the  value  on  a  quantum  valebant  may  be  supported.  But  then, 
from  the  dreumstances  a  new  contract  may  be  implied.'  "  Here,  there 
was  no  rescinding  of  the  contract  by  the  defendant.  The  matter  went 
off  because  the  real  owner  of  the  land  (Wagstaffe)  refused  to  sell  it. 
[Growder,  J. — Does  it  matter  by  what  sort  of  default  it  was  that  the 
plaintiff  was  prevented  from  receiving  the  stipulated  remuneration  ?]  It 
might  be  that  the  defendant  was  responsible  in  a  special  action  for 
damage  resulting  to  the  plaintiff  from  his  false  representation  that  he 
had  authority  to  sell  the  land,— Polhill  v.  Walter,  8  B.  &  Ad.  114  (E. 
G.  L.  R.  vol.  23).  At  all  events,  it  should  have  been  left  to  the  jury  to 
4^^041  ^^  whether  or  not  the  special  contract  had  been  ^rescinded. 
^  [Growder,  J. — Is  that  so  ?  And,  if  it  were,  how  could  the  jury 
help  inferring  a  contract,  under  the  circumstances,  to  pay  for  the  phin- 
tiff's  services  so  much  as  they  were  reasonably  worth  ?  Willes,  J.,  re- 
ferred to  Sanders  v.  Yanzeller,  2  Gale  &  D.  244.] 

Williams,  J.(a) — I  am  of  opinion  that  there  was  no  misdirection 
in  this  case.  But  I  think  there  was  evidence  which  was  fit  for  the 
consideration  of  the  jury,  that  the  defendant  employed  the  plamtiff 
to  sell  the  land,  upon  the  terms,  that,  if  he  found  a  purchaser  at  the 
price  named,  he  was  to  receive  a  commission,  of  1^  per  cent. ;  and  that 
the  plaintiff  bestowed  his  labour  in  endeavouring  to  find,  and  did  find, 
a  purchaser  at  that  price ;  but  that  the  negotiation  failed  because  the 
defendant  was  not  prepared  to  come  forward  as  vendor ;  and  that  so 
the  plaintiff  was  prevented  from  earning  the  stipulated  commission. 
If  the  jury  believe  these  facts  to  be  established,  then,  according  to 
Planch^  V.  Golburn,  8  Bingh.  14  (E.  G.  L.  R.  vol.  21),  1  M.  &  Scott, 
51  (E.  G.  L.  R.  vol.  28),  and  other  authorities  in  conformity  therewith, 
the  plaintiff  was  entitled  to  abandon  the  special  contract,  and  resort  to 

(a)  Cros8well|  J.,  had  gon«  to  ohunben. 
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an  action  founded  upon  the  promise  which  the  law  would  infer  from 
such  a  state  of  facts.  That  was  evidently  the  view  taken  by  the  Lord 
Chief  Saron  at  the  trial.  It  has  been  contended  that  that  is  erroneous, 
and  that  it  should  have  been  left  to  the  jury  to  say  whether  there  was 
any  such  implied  contract.  I  think  it  was  not  a  question  for  the  jury 
at  all.  It  is  true  that  the  Court  of  Exchequer  in  De  Bernardy  v.  Hard- 
ing, 8  Exch.  822,t  appears  to  have  treated  it  as  a  matter  for  the  con- 
sideration of  the  jury:  but  the  decision  there  is  quite  consistent  with 
Planch^  r.  Colburn ;  and  Alderson,  B.,  distinctly  states  and  approves 
of  the  principle  of  that  case.  For  these  reasons,  I  am  of  opinion  that 
the  ^direction  of  the  Lord  Chief  Baron  was  quite  right,  and  that  r^nr^B 
there  was  nothing  to  leave  to  the  jury.  I  am  anxious  it  should  *- 
not  be  supposed  that  the  court  intends  to  lay  it  down  as  a  general  rule, 
that,  where  an  agent  is  employed  to  sell  property,  and  his  authority  is 
revoked  before  anything  has  been  done  under  it,  he  is  at  liberty  to 
resort  to  the  common  counts  for  his  work  and  labour  in  endeavouring 
to  find  a  purchaser.  In  such  a  case,  nothing  more  appearing,  if  the 
plaintiff  attempted  to  rely  on  the  quantum  meruit,  he  would  probably 
be  met  by  the  implied  understanding  that  the  agent  is  only  to  receive 
a  commission  if  he  succeeds  in  effecting  a  sale,  but,  if  not,  then  he  is  to 
get  nothing.  But  no  such  answer  was  or  could  be  set  up  here,  because 
the  plaintiff  had  actually  succeeded  in  finding  a  person  who  was  willing 
to  become  a  purchaser  at  a  price  exceeding  the  price  demanded,  and 
was  only  prevented  from  carrying  out  the  negotiation  by  the  defend- 
ant's inability  to  convey.  With  regard  to  the  second  branch  of  the 
rule,  as  the  Lord  Chief  Baron  has  expressed  himself  not  satisfied  with 
the  verdict,  the  cause  must  go  down  again,  the  costs  to  abide  the  event. 
Crowdbr,  J. — I  also  think  there  was  no  misdirection  in  this  case. 
The  defendant  having  declined,  from  whatever  cause,  to  sell  the  land 
after  the  plaintiff  had  succeeded  in  procuring  a  purchaser  willing  to 
take  it  at  the  price  proposed,  and  the  plaintiff  having  thus  done  all  he 
could  to  entitle  him  to  the  stipulated  commission,  the  Lord  Chief  Baron 
ruled,  that,  although  the  plaintiff  could  not  maintain  an  action  upon  the 
special  contract,  he  was  nevertheless  entitled  to  recover  upon  the  com- 
mon count  a  reasonable  remuneration  for  his  work  and  labour.  In  this 
I  am  of  opinion  he  was  quite  right.  His  ruling  is  perfectly  consistent 
with  the  law  as  laid  down  in  the  notes  to  the  case  of  Cutter  v.  Powell, 
in  2  Smith's  *Leading  Cases,  1.  At  p.  16,  the  learned  editors  r^oAg 
Bay, — "It  is  an  invariably  true  proposition,  tli.if  wherever  one  *■ 
of  the  parties  to  a  special  contract  not  under  scul  Ims,  in  an  unqualified 
manner,  refused  to  perform  his  side  of  the  contract,  or  has  disabled  him- 
self from  performing  it  by  his  own  act,  the  other  party  has  thereupon 
a  right  to  elect  to  rescind  it,  and  may,  on  doing  so,  immediately  sue  on 
a  quantum  meruit  for  anything  which  he  had  done  under  it  previously 
to. the  rescission:  this,  it  is  apprehended|  is  established  by  Withers  v. 
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Reynolda,  2  B.  &  Ad.  882  (E.  C.  L.  B.  vol.  22),  Planch^  t;.  Colbnrn,  8 
Bingh.  14,  1 M.  &  ScoU,  51,  Franklin  v.  Miller,  4  Ad.  k  £.  599  (E.  C. 
L.  R.  vol.  31),  and  other  cases."  Again,  at  p.  81,  it  is  said, — <<  It  being, 
therefore,  established,  that,  where  one  contractor  has  absolutely  refused 
to  perform,  or  rendered  himself  incapable  of  performing,  his  part  of  the 
contract,  the  other  contractor  may,  if  he  please,  rescind ;  such  act  or 
such  refusal  being  equivalent  to  a  consent  to  the  rescission :  the  remain- 
ing part  of  the  proposition  above  stated,  is,  that,  upon  such  a  rescission, 
he  has  a  right,  if  he  have  done  anything  under  the  contract^  to  sue 
immediately  for  compensation  on  a  quantum  meruit«  That  he  should 
do  so,  is  consistent  with  reason  and  justice ;  for,  it  is  clear  that  the 
defendant  cannot  be  allowed  to  take  advantage  of  his  own  wrong,  and 
screen  himself  from  payment  for  what  has  been  done,  by  his  own  tor- 
tious refusal  to  perform  his  part  of  the  contract,  which  refusal  alone 
has  enabled  the  plaintiff  to  rescind  it.  He  cannot,  however,  recover  on 
the  special  contract,  and  must  therefore  be  entitled  to  sue  upon  a  quan- 
tum meruit,  founded  on  a  promise  implied  by  law  on  the  part  of  the 
defendant  to  remunerate  him  for  what  he  has  done  at  his  request;  and, 
as  an  action  on  a  quantum  meruit  is  founded  on  a  promise  to  pay  on 
request,  and  there  is  no  ground  for  implying  any  other  sort  of  promise, 
he  may  of  course  bring  his  action  immediately.  This  point  is  decided 
*ilft71  ^^  Planch^  v.  Colburn.'*  It  is  insisted  on  *the  present  occa^ 
^  sion,  that  the  Lord  Chief  Baron  should  have  left  it  to  the  jury 
whether  under  the  circumstances  a  contract  for  reasonable  reminera- 
tion  was  to  be  implied.  It  seems  to  me,  however,  that  that  is  a  question 
of  law,  and  not  a  question  for  the  jury.  It  would  be  idle  to  put  it  to 
the  jury  to  imply  what  of  necessity  they  must  imply.  In  De  Bernardy  o. 
Harding,  it  is  true,  something  is  said  by  Alderson,  B.,  as  to  leaving  it 
to  the  jury :  but  the  decision  does  not  turn  on  that.  Here,  it  seems  to 
me,  that,  under  the  circumstances  proved,  a  contract  was  implied  by 
law  to  pay  the  plaintiff  a  reasonable  remuneration  for  his  labour,  and 
consequently  the  direction  was  correct.  I  agree  with  my  brother  Wil- 
liams that  the  ordinary  rule  as  to  employing  an  agent  to  let  or  to  sell 
for  a  certain  commission,  where  the  authority  is  revoked  before  any- 
thing has  been  done  under  it,  does  not  apply  to  the  present  case.  As, 
however,  the  learned  judge  who  tried  the  cause  is  dissatisfied  with  the 
result,  it  must  go  down  again. 

WiLLBS,  J. — I  am  of  the  same  opinion.  The  form  in  which  the  objec- 
tion was  presented  at  the  trial,  was,  that  the  declaration  should  have 
been  framed  specially  for  a  wrongful  withdrawal  of  the  authority  to  sell. 
That,  however,  is  an  erroneous  notion.  There  are  many  instances  in  the 
books  which  might  be  cited  to  show,  that,  under  circumstances  like 
these,  the  plaintiff  may  maintain  an  action  upon  the  money  counts.  In 
the  case  of  goods  shipped  from  abroad,  to  be  paid  for  in  three  months 
from  arrival,  under  ordinary  circumstances  the  goods  must  be  paid  for 
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thoDgh  they  never  arrive :  but,  if  the  shipper  by  his  wrongful  act  pre- 
vents their  arrival,  the  buyer  is  not  bound  to  pay  for  them.  I  entirely 
agree  with  my  learned  Brothers  as  to  the  substance  of  the  case.  It  is 
quite  clear  that  the  plaintiff  was  entitled  to  some  remuneration.  In 
pursuance  of  the  retainer,  he  proceeded  to  find  a  purchaser  for  the  land ; 
and  it  was  only  the  '''defendant's  disinclination  or  inability  to  r^itOAo 
proceed  that  prevented  the  sale  behig  completed.  The  plaintiff  ^ 
would  have  been  entitled  to  receive  the  commission  agreed  on,  if  the 
defendant's  conduct  had  not  prevented  his  earning  it.  I  must  confess  I 
do  not  see  why  the  jury  should  not  have  given  him  the  full  amount. 
The  learned  judge  being  dissatisfied  with  the  verdict,  there  must  be  a 
new  trial,  upon  the  terms  suggested. 

Kule  absolute  for  a  new  trial,  the  costs  to  abide  the  event.(a) 

(s)  8e«  tbd  Common  Law  Proeednre  Act,  1864,  b.  44.    <'  When  a  new  trial  ia  granted,  on  the 
Iprmmd  that  the  Terdlet  was  agahiet  etidenoe,  the  ooeti  of  the  lint  trial  thaU  abide  the  event. 


BIRD  and  Another  tr.  MALZT.    Hw.  21. 

The  eoQit  wffl  not  allow  interrogatories,  under  the  51  it  section  of  the  Common  Law  Prooednre 
Aot,  1654,  (1^  A  19  Vict.  c.  125),  for  the  porpoee  of  obtaining  from  the  plMUtiiT  Information 
whicb  the  defendant  has  the  means  of  obtaining  from  his  own  agents. 

DisooTery  of  documents  nnder  s.  50. 

Thib  was  an  action  against  the  defendant  for  not  delivering  according 
to  contract  a  large  quantity  of  iron  shipped  by  him  in  this  country  at 
diffsrent  times  between  the  months  of  January  and  June  last,  for  the  pur- 
pose of  being  conveyed  for  the  plaintifiis  to  certain  ports  in  the  Baltic. 
The  complaint  on  the  part  of  the  plainti£b  was,  that  the  iron  so  shipped 
was  deficient  in  quantity  and  quality.  By  the  terms  of  the  contract, 
the  iron  was  to  be  carried  at  the  plaintiff's  risk.  The  plaintiffs  furnished 
the  form  of  the  bills  of  lading  on  the  occasion  of  each  shipment,  effected 
and  paid  the  insurance  and  freight;  and  tbe  price  of  each  cargo  of  iron 
was  payable  and  paid  by  the  plaintiffs  upon  receipt  of  the  bill  of  lading 
for  Boch  cargo  duly  signed  by  the  captain. 

Upon  affidavits  setting  forth  the  above  facts,  and  also  *stating,  r^tono 
that  the  deponent  believed,  that,  in  order  to  be  duly  prepared  for  ^ 
the  trial  of  the  cause,  it  was  necessary  that  he  should  obtain  information 
as  to  how  and  by  whom,  and  when  and  under  whose  superintendence  the 
iron  was  unloaded  at  the  said  several  ports,  and  when  and  where  and  by 
whom  it  was  first  weighed  and  examined,  and  whether  the  whole  or  any 
and  what  part  of  the  freight  was  paid  to  the  captains  or  owners  of  the  said 
ships  according  to  the  tenor  of  the  several  bills  of  lading,  together  with 
ssch  other  information  respecting  the  iron,  and  the  discharging  thereof, 
as  was  required  from  the  plaintifi  by  the  proposed  interrogatories ;  that 
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the  defendant  had  no  means  of  obtaining  the  information  he  songht^ 
otherwise  than  from  the  plaintiffs  themselves ;  that  he  belieyed  he  woald 
derive  material  benefit  in  the  cause  from  the  discovery  sought ;  that  it 
was  not  sought  for  the  purpose  of  delay ;  that  the  deponent  was  informed 
and  believed  that  the  plaintiffs  had  agents  or.  servants  at  each  of  the 
ports  in  the  Baltic  to  which  the  iron,  the  subject  of  the  contract  upon 
which  the  action  was  brought,  was  to  be  conveyed,  and  that  the  iron  was 
received  by  such  agents  or  servants  upon  its  arrival  at  such  ports  re- 
spectively, and  that  the  defendant  had  no  agents  or  servants  at  any  of 
the  said  ports,  and  had  nothing  to  do  with  the  iron  upon  or  after  its 
arrival  at  the  said  ports,  or  after  its  shipment;  and  that  the  deponent 
believed  that  the  plaintiffs  had  in  their  possession  or  power  certain  letters, 
eertificateSy  and  other  documents  which  they  received  from  their  said 
agents  or  servants  at  or  soon  after  the  discharge  of  the  said  cargoes  of  iron 
at  the  said  ports  respectively^  which  Utters^  certificates^  and  documents 
related  respectively  to  the  said  cargoes,  and  to  the  discharge,  conveyance, 
weighing,  and  examination  thereof  on  their  arrival  Respectively  at  the 
said  ports,  and  that  he  believed  that  the  said  letters,  certificates,  and  other 
documents  would  upon  inspection  furnish  valuable  and  material  informa- 
ntQHM  tion  and  evidence  in  ^support  of  the  defendant's  case,  and  would 

-^  materially  assist  him  in  preparing  for  trial, — 
Garth  moved  for  a  rule  under  the  51st  section(a)  of  the  Common 
Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  calling  upon  the  plain- 
tiffs to  show  cause  why  the  defendant  should  not  be  at  liberty  to  deliver 
to  them,  or  to  their  attorney,  interrogatories  in  writing,  and  why  the 
plaintiffs  should  not  within  ten  days  answer  the  questions  in  writing,  by 
affidavit,  pursuant  to  the  act, — Or,  under  s.  50,  why  the  plaintiffs  should 
not  answer  on  affidavit  stating  what  documents  they  or  either  of  them 
had  in  their  possession  or  power  relating  to  the  matters  in  dispute  in 
this  cause,  or  what  they  respectively  knew  as  to  the  custody  the  same 
or  any  of  the  same  were  in,  and  whether  they  or  either  of  them  objected 
to  the  production  of  such  as  were  in  their  possession  or  power,  and,  if 
so,  on  what  grounds.  [Gockburn,  0.  J. — ^As  to  the  first  branch  of  the 
motion,  is  not'all  you  seek  within  the  knowledge  of  your  own  agent  ? 
uto-ti-i  ^^^  vessels  were  selected  by  *you.     The  master,  who  is  your 

-^  agent,  must  know  as  much  of  the  matter  as  anybody.]    If  we 
knew  the  names  of  the  persons  who  unloaded  and  received  the  cargoes, 

(a)  Whieh  enoots,  that,  "  in  all  causei  io  any  of  the  •aperior  eonrts,  by  order  of  the  eonrt  or  a 
jndge,  the  pUintiff  may,  with  Iho  declaration,  and  the  defendant  may,  with  the  plea,  or  cither 
of  them  by  leave  of  the  court  or  a  judge  may  at  any  other  time  deliver  to  the  opposite  party  or 
hia  attorney  (provided  such  party,  if  not  a  body  corporate,  would  be  liable  to  be  called  ind 
examined  as  a  witness  upon  such  matter)  interrogatories  in  writing  upon  any  matter  as  to  which 
discovery  may  be  sought,  and  require  such  party,  or,  in  the  case  of  a  body  corporate,  any  of  the 
ofBoers  of  such  body  corporate,  within  ten  days  to  answer  the  questions  in  writing  by  affidari^ 
to  be  sworn  and  filed  in  the  ordinary  way ;  and  sny  party  or  oflBeer  omitting,  without  just  came, 
snfflciently  to  answer  all  questions  as  to  which  a  discovery  may  be  sought  within  the  above 
time,  or  such  extended  time  as  the  eourt  or  a  judge  shall  allow,  shaU  be  deemed  to  have  eoa- 
mitted  a  contempt  of  the  oourt,  and  shall  be  liable  to  be  proceeded  against  aocordingly." 
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— I  —     —  

we  might  apply  for  a  commission  to  examine  them.  [Cockburn,  C.  J. 
^Haye  you  asked  for  their  names  ?]  No.  In  allowing  interrogatories 
under  the  51st  section  of  this  act,  the  courts  are  guided  by  the  rules 
which  govern  courts  of  equity  in  giving  discovery.  Now,  the  objects 
of  courts  of  equity  in  compelling  discovery,  are  thus  stated  in  Wi- 
gram  on  Discovery,  2d  edit  p.  2, — "  A  bill  in  equity  generally  requires, 
and  the  court  enforces,  the  answer  of  the  defendant  or  party  complained 
of  upon  oath.  An  answer  is  thus  required  and  enforced  with  a  view  to 
furnish  an  admission  of  the  case  made  by  the  bill,  either  in  aid  of  proof, 
or  to  supply  the  want  of  it,  and  to  avoid  expense."  Greenhough  v. 
Gaskell,  1  Mylne  &  K.  98,  100,  shows  how  extensive  is  the  jurisdiction 
which  courts  of  equity  exercise  in  this  respect.  The  Lord  Chancellor 
(Lord  Brougham)  there  says :  ^'  We  are  here  to  consider  not  the  case 
which  has  frequently  arisen  in  courts  of  equity,  and  more  than  once 
since  I  came  into  this  court,  of  a  party  called  upon  to  produce  his  own 
communications  with  his  professional  advisers.  How  far  he  may  be 
compelled  to  do  so,  hiA,  at  different  times,  been  a  matter  of  controversy. 
And  in  two  cases  before  Lord  Lyndhurst, — Hughs  v.  Biddulph,  4  Buss. 
190,  and  Vent  v.  Pacey,  4  Buss.  193, — and  one  since  I  sat  here,^ 
Bolton  V.  The  Corporation  of  Liverpool,  1  Mylne  &  K.  88, — the  prin- 
ciple has  been  acted  upon,  that  even  the  party  himself  cannot  be  com- 
pelled to  disclose  his  own  statements  made  to  counsel  or  solicitor  in  the 
suit  pending,  or  with  reference  to  that  suit  when  in  contemplation.  But 
the  party  has  no  general  privilege  or  protection :  he  is  bound  to  disclose 
all  he  knows  and  believes  and  thinks  respecting  his  own  case ;  and  the 
authorities,  therefore,  are,  that  he  must  disclose  also  the  cases  he  has 
laid  before  ^counsel  for  their  opinion,  unconnected  with  the  suit 
itself."  As  to  the  latter  branch  of  the  rule, — the  discovery  of 
documents, — the  defendant  is  clearly  within  the  50th  section.(a) 

CocKBURN,  C.  J. — As  regards  the  first  branch  of  the  application,  I 
am  of  opinion  that  there  should  be  no  rule.  It  appears  to  me  that  the 
whole  of  the  information  which  the  defendant  professes  to  seek  by  the 
proposed  interrogatories,  might  in  all  probability  have  been  obtained 
from  the  masters  of  the  vessels  in  which  the  iron  was  shipped,  and  who 
were  the  agents  of  the  defendant  himself.  It  does  not  appear  that  any 
steps  have  been  taken  to  obtain  it  from  those  sources,  or  that,  failing 
these,  any  application  has  been  made  to  the  plaintiffs  to  furnish  the 

(a)  Which  eimct*  that  **  npon  the  applioation  of  either  party  to  any  eanie  or  other  eiril  pro- 
eeeding  in  any  of  tho  tuperior  courtB,  upon  an  affldavit  by  raoh  party  of  hii  belief  that  any 
doeoment,  to  the  prodnction  of  which  he  ia  entitled  for  the  porpoie  of  disoorery  or  otherwiae,  if 
in  the  poaaee aion  or  power  of  the  oppoeite  party,  it  ahall  be  lawful  for  the  oonrt  or  Judge  to  order 
that  the  party  ngaioet  whom  snch  application  ia  made,  or,  if  raoh  party  it  a  body  corporate,  that 
fome  officer  to  be  named  of  fiuch  body  corporate  shall  answer  on  affldarit,  stating  what  docn- 
ments  he  or  they  has  or  have  in  his  or  their  possession  or  power  relating  to  the  matters  in  dispnte, 
or  what  he  knows  as  to  the  custody  they  or  any  of  them  are  In,  and  whether  he  or  they  objects  or 
object  'and  if  so,  on  what  grounds),  to  the  production  of  snch  as  are  in  his  or  their  possession  or 
power ;  and.,  upon  rach  affldarit  being  made,  the  eonrt  or  Judge  may  make  snch  further  ord«r 
IbOTCon  as  ihaU  be  jnit." 
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defendant  with  the  names  of  their  agents  abroad.  As  to  the  second 
branch,  however,  it  seems  reasonable  that  the  rule  should  go ;  but,  in 
order  that  there  may  be  no  unnecessary  delay,  I  think  canae  should  be 
shown  at  Chambers. 

*31S1  "^Crowdbr,  J. — ^The  defendant  eridently  had  agents  at  the 
-^  ports  of  discharge,  viz.  the  masters  of  the  vessels.  I  think  no 
sufficient  ground  is  shown  for  the  first  part  of  the  motion,  the  object  of 
which  seems  rather  to  obtain  a  knowledge  of  the  plaintiff's  evidence 
than  anything  else.  That  cannot  be  allowed.  As  to  that  p«rt  of  the 
rule,  however,  which  is  founded  upon  the  50th  section  of  the  statute,  I 
think  the  rule  should  go. 

Grbsswell,  J. — ^I  am  of  the  same  opinion.  The  rule  must  be  drawn 
up  to  show  cause  to-morrow,  and  then  it  may  be  enlarged  for  cause  to 
be  shown  at  Chambers.  Rule  accordingly  .(a) 

(a)  The  role  afterwards  eanie  <m  before  WiUea^  J.,  and  was  discharged. 


*814] 


*In  the  Matter  of  the  Acknowledgment  of  JULIA,  the  Wife  of 
SAMUEL  BRADFORD  VAUGHAN.    Ifav.  20. 


The  affidavit  rerifying  the  oertiiioate  of  acknowledgmeiit  of  a  deed  by  a  married  woman  befbn 
special  commissioners  under  the  8  A  4  W.  4,  o.  74,  ought  to  show  elearly  that  the  persons  wko 
pvrported  to  haye  taken  the  aoknowledgment  were  the  oommissioners  named  in  the  com- 
miasion. 

The  coart  allowed  a  defect  in  that  respect  to  be  supplied  by  attdaTit 

A  SPECIAL  commission  was  directed  to  Arthur  Seddon,  Frederick 
George  Moule,  and  Hiller  Goodman,  all  of  Melbourne,  in  the  colony  of 
Australia,  or  any  two  of  them,  to  take  the  acknowledgment  of  Julia  the 
wife  of  Samuel  Bradford  Yaughan,  pursuant  to  the  statute  3  &  4  W.  4, 
c.  74.  The  acknowledgment  was  tdcen,  and  the  certificate  signed  by 
Seddon  and  Moule ;  and  Moule  made  the  usual  affidavit  of  verification, 
stating  that  the  acknowledgment  was  made  by  Mrs.  Yaughan,  and  the 
certificate  signed  by  Seddon  and  himself  (omitting  to  state  their  resi- 
dences, as  required  by  the  rule  of  Hilary  term  1834),  the  commissioners 
in  the  certificate  mentioned,  at  Melbourne, 

An  objection  having  been  taken,  that  there  was  nothing  in  the  affi- 
davit to  identify  the  persons  signing  the  certificate  with  the  persons 
named  as  commissioners, 

Phipson^  on  a  former  day  in  this  term,  moved  for  a  rule  or  order 
directing  the  proper  officer  under  the  statute  to  receive  and  file  the  com- 
mission, the  certificate  of  the  takmg  of  the  acknowledgment,  the  affi- 
davit of  verification,  and  notarial  certificate.  He  referred  to  In  re 
Alice  Shaw,  8  M.  &  G.  236  (E.  G.  L.  R.  vol.  42),  8  Scott,  647,  and  In 
re  Partridge,  17  0.  B.  18  (E.  C.  L.  R.  vol.  84). 

Thb  Court  doubted  whether  there  was  sufficient  in  the  affidavit  veri- 
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Tying  the  certificate,  to  show  that  the  persons  who  parported  to  have 
taken  the  ^acknowledgment  were  two  of  the  commissioners  named  ^^o^  f. 
in  the  commission,  and  required  an  affidavit  to  identify  them,         ^ 

Phipsan  now  produced  an  affidavit  of  one  Charles  Henry  Seddon,  of 
New  Bond  Street,  in  the  county  of  Middlesex,  which  stated  that  the 
deponent  had  known  Arthur  Seddon,  of  Melbourne  (who  was  the  depo- 
nent's cousin),  for  the  space  of  twenty  years,  and  was  well  acquainted 
▼ith  his  manner  and  character  of  handwriting,  having  frequently  seen 
him  write  and  sign  his  name ;  that  he  (deponent)  had  looked  at  the 
parchment  writing  or  certificate  marked  <<  B.,"  thereunto  annexed,  and 
puq)orting  to  be  signed  at  the  foot  or  end  thereof  by  one  Frederick 
George  Monle  and  the  said  Arthur  Seddon  respectively ;  and  that  he 
believed  and  had  no  doubt  that  the  name  <<  Arthur  Seddon"  so  set  and 
Bubscribed  to  the  aforesaid  parchment  writing  or  certificate  marked  <<  B.," 
was  of  the  proper  handwriting  of  the  said  Arthur  Seddon. 

He  also  produced  an  affidavit  verifying  the  signature  of  Moule  to  the 
certificate  and  affidavit  of  verification. 

Per  Curiam. — We  think  that  the  documents  may  be  received  and 
filed,  but  with  the  affidavits  now  produced  and  annexed  thereto* 

Fiat. 


♦WALLIS  and  Another  v.  HIRSCH  and  Others.    Nov..  25.    [*316 

By  a  contract  for  the  sale  of  a  eargo  of  listeed  cake  (paid  for  on  receipt  of  the  shipping  doeii- 
ments),  it  was  provided  that "  any  dispute  as  to  quality,  or  as  regards  any  question  arising  out 
of  the  contraety  should  he  settled  hy  arbitration  in  the  usual  manner,  and  that  the  contract 
ibonld  not  he  void  on  that  account." 

Ao  aetion  having  been  brought  by  the  buyers  to  recover  back  the  money  paid,  on  the  ground 
that  the  cargo  was  not  of  the  description  represented,  but  a  more  spurious  imitation  of  linseed 
tA9,^Qwgn,  whether  the  ease  was  one  in  which  the  court  had  power  to  stay  the  proeeed- 
inp,  under  the  11th  section  of  the  Common  Law  Procedure  Act,  1854  (17  A  28  Vict.  c.  126), 
with  a  view  to  compel  a  reference  ?    But, 

Held,  that,  there  being  a  bonft  fide  suggestion  of  fraud,  the  ease  was  not  one  in  which  they  would 
is  the  exereise  of  their  discretion  enforce  the  reference. 

On  the  18th  of  July  last,  the  plaintiffs  contracted  with  the  defend- 
ants for  the  purchase  of  a  quantity  of  linseed  cake.  The  bought-note 
was  as  follows : — 

«  London,  18th  July,  1856. 

"  Bought  this  day,  for  Messrs.  H.  &  A.  Wallis,  of  Messrs.  Hirsch, 
Strotber  &  Co.,  a  cargo  consisting  of  about  eighty  to  one  hundred  tons 
thin  oblong  Belgian  linseed  cakes,  as  per  sample  sealed  and  in  brokers' 
possession,  at  10{.  per  ton,  including  cost,  freight,  aid  insurance  to 
any  safe  port  on  the  east  coast,  at  buyers'  option.  To  be  shipped  from 
Brussels  between  the  Ist  of  October  and  15th  of  NoYcmber  next,  and 
paid  for  on  handing  shipping  documents,  by  cash,  less  two  months'  inte^ 
fest.    All  short  weight  on  delivery  beyond  1  per  eent.  to  be  made  good 

5.  s.,  VOL.  I. — 15 


816  WALLIS  V.  HIRSCH.    M.  T.  1856. 

by  sellers.  Any  dispute  as  to  quality,  or  as  regards  any  question 
arising  out  of  this  contract,  to  be  settled  by  arbitration  in  the  ufiual 
manner :  this  contract  not  to  be  void  on  that  account. 

ti  Edwards  &  Eastlbt,  Brokers." 

In  October  last,  the  plaintiffs  paid  to  the  defendants  1077Z.  6i.  9<L 
in  exchange  for  the  shipping  documents  of  a  cargo  of  linseed  cakes, 
which  the  defendants  represented  to  consist  of  cakes  of  the  quality 
described  in  the  above  contract.  Finding  them,  however,  to  be  of  a 
very  inferior  description,  the  plaintiffs  declined  to  receive  the  linseed 
cakes,  and  brought  an  action  to  recover  back  the  money  they  had  paid. 
n^oHm-^  *The  defendants  took  out  a  summons  calling  upon  the  plam- 
-^  tiffs  to  show  cause  why  the  proceedings  should  not  be  stayed, 
.  under  the  11th  section  (a)  of  the  Common  Law  Procedure  Act,  1854  (17 
&  18  Vict.  c.  125),  on  the  ground  that  the  parties  had,  after  the  passing 
of  the  act,  by  contract  in  writing,  agreed  to  refer  the  difference  between 
them  to  arbitration,  and  no  sufficient  reason  existed  why  such  matter 
should  not  be  so  referred.  This  summons  was  heard  before  Willes,  3  , 
and  the  learned  judge  referred  the  parties  to  the  court. 

BovUlj  Q.  C,  now  moved  for  a  rule  to  the  same  effect — He  snb- 
^o-ion  mitted  that  this  was  a  case  precisely  within  the  ^contemplation 
-^  of  the  statute,  and  that  the  jurisdiction  of  the  court  was  not  to 
be  ousted  by  a  mere  suggestion  of  fraud.  He  referred  to  Russell  v, 
Pellegrini,  28  Law  Times,  121,  where  a  charter-party  contained  a  clause, 
that,  if  any  difference  of  opinion  should  arise  between  the  parties,  either 
in  principle  or  detail,  the  same  should  be  referred  to  arbitration ;  and, 
an  action  having  been  brought  upon  that  charter-party  by  the  ship- 
owner for  the  agreed  freight,  and  a  cross-action  by  the  charterer  for 
damages  alleged  to  have  been  occasioned  by  the  unseaworthiness  of  the 
vessel,  the  court  made  absolute  a  rule  for  a  stay  of  the  proceedings, 
under  this  section.  Lord  Campbell  there  said :  <<  This  is  in  my  opinion 
a  most  salutary  enactment.(6)  At  one  time  the  courts  had  great  horror 
of  arbitration ;  and  it  was  even  doubted  whether  such  a  clause  as  this 

(a)  Which  enaets,  that^  "  whenever  the  partiea  to  aoy  deed  or  ioitmrnent  in  writiDg  to  b« 
hereafter  made  or  executed,  or  any  of  ihem,  shall  agree  that  any  then  existing  or  fnture  differ- 
ences between  them  or  any  of  them  shall  be  referred  to  arbitration,  and  any  one  or  more  of  th« 
parties  so  agreeing,  or  any  person  or  persons  claiming  through  or  under  him  or  them,  shall 
nevertheless  commence  any  action  or  suit  in  equity  against  the  other  party  or  parties,  or  aoy  of 
them,  or  against  any  person  or  persons  claiming  through  or  under  him  or  them,  in  respeet  of 
the  matters  so  agreed  to  be  referred,  or  any  of  them,  it  shall  be  lawful  for  the  court  in  wkid 
action  w  suit  is  brought;  or  a  judge  thereof,  on  application  by  the  defendant  or  defendaatB,  or 
any  of  them,  after  appeorance  and  before  plea  or  answer,  upon  being  satisfied  that  no  infBeirDt 
reason  exists  why  such  matters  cannot  l>e  or  ought  not  to  be  referred  to  arbitration  according  to 
snob  agreement  as  aforesaid,  and  that  the  defendant  was  at  the  time  of  the  bringing  of  ssrh 
action  or  ssiit,  and  still  is,  ready  and  willing  to  Join  and  concur  in  all  acts  necessary  aod  proper 
for  causing  such  matters  so  to  be  decided  by  arbitration,  to  make  a  rule  or  order  staying  alt  pro- 
ceedings in  such  action  or  suit,  on  such  terms  as  to  costs  and  otherwise  aSto  such  court  or  judge 
may  seem  flt :  Provided  always  that  any  such  rule  or  order  may  at  any  time  afterwards  be  dis- 
charged or  varied  as  justice  may  require. 

(b)  It  is  ttnderstnod  to  have  been  his  lordship's  own  creation. 


COMMON  BENCH  REPORTS.    (1  J.  SCOTT.    N.  S.)        318 

in  an  agreement  was  not  altogether  illegal.  When  there  is  a  cause  of 
action  the  courts  cannot  be  ousted  of  their  jurisdiction :  but  I  cannot 
see  any  reason  why  parties  should  not  be  allowed  to  settle  their  disputes 
in  the  manner  which  they  consider  most  convenient,  and  why  they  may 
not  agree  that  there  shall  be  no  cause  of  action  until  an  arbitration  has 
taken  place.  It  is  now  settled  by  Avery  v.  Scott,  8  Exch.  487,  f  that 
they  may  do  so ;  and  this  enactment  has  for  its  object  to  give  the  par- 
ties the  full  benefit  which  they  might  expect  from  such  an  agreement 
to  refer.'*  And  Coleridge,  J.,  says :  <<  In  the  present  case,  there  was 
an  agreement  to  refer  all  differences  of  opinion,  either  in  principle  or 
detail.  Who  can  doubt  that  a  dispute  as  to  a  claim  for  freight  on  th« 
one  hand,  or  as  to  a  claim  for  damages  on  account  of  the  unseaworthi- 
ness of  the  vessel  on  the  other,  would  be  within  the  meaning  of  the 
clause?"  [CocEBURK,  C.  J. — It  certainly  strikes  me,  that,  where  the 
parties  have  agreed,  that,  in  case  of  any  difference  arising,  *it  r^qiq 
shall  be  referred,  he  who  objects  to  the  reference  taking  place,  ^ 


should  show  good  grounds  for  the  objection, — something  to  make  the 
reference  inequitable  or  inconvenient.] 

Hanyman  showed  cause  in  the  first  instance,  upon  an  aflirmation 
by  one  of  the  plaintiffs,  which  stated  that,  sometime  after  the  con- 
tract was  entered  into,  the  plaintiffs  were  applied  to  by  Edwards  ft 
Eastley,  the  brokers  who  made  the  contract,  and  requested  to  aceept 
other  and  inferior  linseed  cakes  under  the  contract,  at  a  proportionate 
reduction  in  price ;  that  they  refused  to  consent,  and  said  that  inferior 
linseed  cakes  would  be  wholly  useless  to  them,  inferior  cakes  not  being 
saleable  in  the  district  in  which  they  carried  on  their  business ;  that, 
in  October  last,  the  defendants  offered  to  deliver  to  the  plaintiffs  ship- 
ping documents  of  a  cargo  which  the  defendants  represented  to  consist 
of  linseed  cakes  of  the  quality  described  in  the  contract ;  that,  relying 
upon  such  representation  of  the  defendants,  the  plaintiffs  paid  them 
10772.  6s.  9(2.,  being  the  amount  of  the  invoice  delivered  by  the  defend- 
ants in  respect  of  the  goods  comprised  in  the  said  shipping  documents ; 
that,  upon  the  ship's  arrival,  the  plaintiffs  discovered  that  the  greater 
portion  of  the  cargo  consisted  of  very  inferior  goods,  not  linseed  cakes' 
at  all,  but  a  spurious  imitation  thereof;  that,  under  these  circumstances, 
the  plaintiffs  brought  an  action  to  recover  back  the  money  so  paid  by 
them  in  exchange  for  the  shipping  documents,  offering  to  return  the 
goods;  and  that  they  (the  plaintiffs)  believed  that,  at  the  time  the 
defendants  so  invoiced  the  goods  to  them,  and  represented  them  to  be 
in  accordance  with  the  contract,  they  knew  that  the  same  were  an  in- 
ferior article^  and  were  in  fact  the  very  goods  which  the  plaintiffs  had 
refused  to  receive. 

^This  is  not  a  case  in  which  the  court  has  the  power  under  the  r^ooA 
Uth  section  of  the  act  to  coerce  the  plaintiffs  into  a  reference :  ^ 
and  if  it  were  a  case  in  which  the  court  had  a  discretion,  they  would 
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not  under  the  ciroumstanoes  exercise  it  in  the  defendant's  favoiir.  This 
is  not  a  mere  dispute  as  to  the  quality  of  the  article  contracted  for: 
nor  is  it  a  dispute  regarding  any  question  arising  out  of  the  contract. 
The  clause  in  question  was  introduced  for  the  purpose  of  obyiating  the 
difficulty  which  occurred  in  Wieler  v.  Shilizzi,  17  G.  B.  619  (E.  C.  L. 
R.  vol.  84).  Here,  the  plaintiffs  are  suing  in  respect  of  something 
altogether  apart  from  the  contract.  They  complain  of  fraud :  they  saj, 
not  only  that  the  article  tendered  to  them  does  not  satisfy  the  contract, 
but  is  a  spurious  imitation  of  the  thing  contracted  for ;  but  also  that  it 
is  the  very  article  which  had  abeady  been  offered  to  them  at  a  reduced 
price,  and  rejected  by  them.  [Orowder,  J. — Are  we  to  take  it  upon 
your  affidavit  that  there  is  such  gross  fraud  here  that  the  subject-mat- 
ter of  the  action  is  not  within  the  contract  at  all  ?]  Even  if  it  be  a 
matter  arising  out  of  the  contract,  this  is  not  a  case  for  the  exercise  of 
the  discretion  given  by  the  11th  section.  It  is,  in  truth,  not  a  matter 
which  the  parties  have  agreed  to  refer.  [Orowder,  J. — It  would  be 
an  easy  mode- to  get  rid  of  a  contract  to  refer,  to  say  that  you  intend 
to  impute  fraud.]  Fraud  is  hardly  a  matter  which  the  court  would 
feel  disposed  to  refer  to  two  brokers,  each  of  whom,  it  is  well  known, 
assumes  that  he  is  the  agent  of  the  party  naming  him.  It  is  evidently 
much  more  convenient  that  such  a  question  should  be  submitted  to  a 
jury. 

Bmnllj  Q.  C,  in  support  of  the  motion. — ^Any  dispute  as  to  the 
quality  of  the  linseed  cake  clearly  was  a  matter  which  was  intended  to 
be  the  subject  of  a  reference.  The  only  ground  upon  which  the  plain- 
*3211  ^^^  ^^^  ^^  evade  *this  part  of  their  contract,  is,  that  the 
^  quality  of  the  article  was  bad,  and  that  the  defendants  knew  it. 
Surely  that  is  no  sufficient  reason  why  the  case  should  be  taken  out  of 
this  most  useful  enactment. 

GocKBiJRN,  C.  J. — I 'think  we  should  be  extremely  reluctant  to 
interfere  to  prevent  the  full  benefit  of  the  enactment  in  question,  where 
the  parties  have  in  writing  agrieed  expressly  that  the  differences  between 
them  shall  be  submitted  to  arbitration.  But,  at  the  same  time,  as  the 
act  of  parliament  has  given  us  a  discretion  to  enforce  the  reference  or 
not  as  we  may  deem  it  expedient,  it  is  incumbent  on  us  to  look  at  all 
the  circumstances,  in  order  to  see  whether  or  not  the  party  objecting  to 
the  reference  has  made  out  a  case  to  warrant  us  in  limiting  the  operation 
of  the  agreement  to  refer.  In  this  case  I  think  the  objection  is  well 
founded.  It  cannot  be  supposed  that  the  parties  contemplated  to  refer  a 
case  of  fraud.  The  plaintiffs  never  could  have  imagined  that  the  defend- 
ants would  have  attempted  to  palm  off  upon  them  something  altogether 
foreign  to  the  contract.  The  affidavits  suggest  that  the  pliuntif^  bonfi 
fide  believe  that  a  gross  fraud  has  been  attempted  to  be  practised  upon 
them.  The  question  is  not  one  of  mere  difference  of  quality ;  but  whether 
the  thing  delivered  is  not  a  spurious  article,  and  one  which  had  ahreadj 
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been  tendered,  and  rejected.  I  must  say  I  do  not  think  that  is  at  all  a 
fit  question  for  a  reference  to  two  brokers.  It  ought  to  be  submitted  to 
a  jury.  I  therefore  think  this  is  a  case  in  which  we  may  very  safely,  in 
the  exercise  of  the  discretion  given  us  by  the  act,  refuse  the  rule. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  plaintiffs  have  by 
their  affirmation  pledged  themselves  that  this  action  is  founded  on  fraud* 
I  doubt  whether  *the  terms  of  this  contract,  large  as  they  are,  r^^aoo 
were  ever  intended  to  meet  such  a  case  as  that.  And,  if  it  be  a  ^ 
matter  for  the  exercise  of  our  discretion,  I  am  clearly  of  opinion  that 
the  tribunal  proposed  is  not  the  proper  one  to  entertain  it. 

Cbowbeb,  J. — It  is  unnecessary  to  decide  whether  or  not  the  11th 
section  of  the  Common  Law  Procedure  Act,  1854,  contemplated  such  a 
case  as  this.  I  agree  with  my  Lord  and  my  Brother  Williams,  that,  in 
the  exercise  of  our  discretion  under  that  section,  we  may  properly  decline 
to  grant  this  application.  The  affidavit,  which  is  bonft  fide  made,  shows 
that  the  question  to  be  tried  is  entirely  one  of  fraud,  and  therefore  that 
a  jury  wfll  be  the  fittest,  tribunal  to  which  to  submit  it. 

WiLLBS,  J. — ^I  am  of  the  same  opinion.  It  may  possibly  turn  out  at 
the  trial  that  a  question  may  arise  which  would  have  been  better  disposed 
of  by  arbitrators.  But  there  is  some  ground  for  saying  that  a  question 
is  likely  to  arise  which  a  jury  would  be  more  competent  to  deal  with. 
Brokers  would  naturally  shrink  from  a  charge  of  fraud  made  against  a 
person  in  the  market.  The  rule  must  be  refused ;  but,  as  the  case  comes 
here  by  a  sort  of  arrangement  that  the  summons  before  me  should  be 
treated  as  a  rule  nisi,  the  costs  of  the  application  should  be  costs  in  the 
cause.  Rule  refused. 


*In  the  Matter  of  the  Acknowledgment  of  SARAH,  the  Wife  r^cono 

of  WILLIAM  CHANDLER.    Nov.  26.  L  "^^^ 

Tb«  eonrt  allowed  &  speekl  oommission  for  taking  the  aeknowledgmest  of  a  married  woman  in 
Ameriea,  the  eertiaoate  of  the  taking  thereof,  and  the  affldaTit  of  yerifloation,  to  be  filed  by 
ibe  proper  offieer  portnant  to  the  8  A  4  W.  4>  e.  74,  ••  S6,  notwithstanding  that  there  was  a 
•light  defect  in  that  part  of  the  affidavit  which  negatiyed  the  interest  of  the  commissioners, 
ud  that  the  jnrat  did  not  show  where  the  affidavit  was  sworn. 

A  8PBCIAL  commission  was  directed  to  Washington  H.  Huling,  P.  T. 
Clarke,  and  Don  A.  Pease,  to  take  the  acknowledgment  of  Sarah,  the 
wife  of  William  Chandler,  at  Sylvania  Township,  Lucas  County,  Ohio. 
The  acknowledgment  was  taken  before  the  three  commissioners,  and  all 
of  them  signed  the  certificate.  The  affidavit  verifying  the  certificate 
was  made  by  Washington  H.  Huling,  who  stated  that  '^  to  the  best  of 
his  knowledge  and  belief  the  said  P.  T.  Clarke  and  Don  A.  Pease  are 
not  in  any  manner  interested  in  the  transaction  giving  occasion  for  such 
acknowledgment,"  &c.  The  jurat  was  as  follows: — ''Sworn  and  sub- 
scribed before  me  and  in  my  presence,  this  4th  day  of  October,  in  the 
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year  of  our  Lord  1856.    (Signed)  P.  T.  Clarke,  justice  of  the  peace  of 
Sylvania  Township,  Lucas  County,  Ohio." 

The  notarial  certificate  stated  that  the  affidavit  was  sworn  on  the  4th 
of  October,  1856,  at  Sylvania,  Lucas  County,  Ohio,  and  that  P.  T.  Clarke 
was  a  justice  of  the  peace^  and  duly  qualified  to  administer  oaths. 

The  case  had  been  twice  before  Cresswell,  J.,  at  Chambers,  upon  an 
application  that  the  officer  under  the  8  and  4  W.  4,  c.  74,  might  b« 
directed  to  receive  and  file  the  documents:  but  the  learned  jadge 
declined  to  make  an  order. 

AiJnnsany  Serjt.,  now  moved  for  the  direction  of  the  court— The 
objections  taken  were  two, — first,  that  the  affidavit  of  verification  merely 
stated  that  ^'  Clarke  and  Pease  were  not  interested  in  the  transaction," 
oo^-|  which  meant  that  they  were  not  jainiljf  interested,  and  would  *be 
-^  perfectly  true  if  each  of  them  was  separately  interested, — secondly, 
that  the  affidavit  was  defective,  inasmuch  as  the  jurat  did  not  show  where 
it  wae  sworn.  The  first  objection  clearly  is  not  one  to  which  the  oonrt 
would  be  disposed  to  yield.  And,  as  to  the  second,  the  place  of  residence 
of  the  functionary  before  whom  the  affidavit  is  sworn,  is  given ;  and,  at 
all  events,  all  difficulty  is  removed  by  the  notarial  certificate,  wbicb 
would  be  filed  by  the  affidavit,  and  which  states  when,  where,  and  before 
whom  the  affidavit  was  made. 

PjSR  CuBiAM, — ^We  think  there  is  not  sufficient  weight  in  either  of 
the  objeotioxis,  to  justify  us  in  refusing  to  pennit  the  documents  to  be 
fflod.  Fiat(a) 

(a)  S«e  In  re  OUeiton,  16  0.  B.  796  (B.  C.  {*.  R.  toL  80). 


Jl^ 


t.;^. 


Bin)  OF  MICHAELMAS  TEBM. 


CASES 


ABGUED  AND  DECIDED 

COURT   OF    COMMON   PLEAS, 

▲TTBI 

SITfnNQS  IN  BANCO 


ffiirjjMta  €nm, 


m  THE  TW£N9:U5TH  YBAXi  QT  TBB  MSION  OF  YICTOBU.    1B9S. 


The  Judges  present  were : 
CBMBmmdAf  J^  WiiiLUM^  J*,  and  Obowiibr,  J. 


MINOR  V.  THE  LONDON  AND  NORTH-WESTERN  RAILWAY 

COMPANY.     Dec.  2. 

Anilway  eompnny  does  not  "oury  on  bntincM"  (within  the  meaning  of  the  9  A  10  Vict  o.  95, 
I.  I2S),  at  a  receiving-hoase  or  hooking-oiBee  kept  by  an  agent  for  the  receipt  and  booking 
of  ptTcele  and  packages  for  all  the  railways  generally. 

This  was  an  action  charging  the  defendants  as  common  carriers  of 
goods  for  hire  from  London  to  Bradford,  for  the  loss  of  a  box  of  arti- 
ficial flowers  belonging  to  the  plaintiflT,  which  had  been  delivered  to  and 
received  by  the  defendants  for  the  purpose  of  being  carried  by  them 
from  London  to  Bradford. 

At  the  trial  before  Jervis,  C.  J.,  at  the  sittings  in  Middlesex  after 
last  Trinity  Term,  the  jury  ret^imed  a  verdict  for  the  plaintiff  with  51. 
damages,  the  defendants  delivering  up  to  the  plaintiff  the  box  of  flowers 
in  coarty  which  was  proved  to  be  of  the  value  of  82.  14«. 

Upon  an  aflidavit  stating,  that  the  goods  the  *subject-matter  r^ooa 
of  this  action  werci  booked  to  and  for  the  defendants  and  de-  ^ 
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I  ^ —  -  —  -—  

livered  to  them  at  the  receiving-house  of  Messrs.  Pickford  &  Co.,  who 
then  were  the  agents  of  the  defendants,  at  their  booking  office  in  Union 
Street,  Soathwark,  and  within  the  district  of  the  Southwark  county 
court  of  Surrey,  and  such  delivery  was  the  delivery  mentioned  in  the 
declaration,  and  proved  at  the  trial ;  that  the  defendants  neglected  to 
deliver  at  Bradford,  in  Yorkshire,  which  is  within  the  jurisdiction  of  the 
Bradford  county  court  of  Yorkshire,  and  that  the  non-delivery  of  the 
said  goods  at  Bradford  was  the  breach  laid  in  the  declaration  in  respect 
of  which  the  damages  were  recovered ;  and  that  the  defendants  do  not 
and  never  did  either  reside  or  carry  on  business  within  the  jurisdiction 
of  either  the  said  Southwark  county  court  or  the  Bradford  county  coart, 

Homy  in  Michaelmas  term  last,  obtained  a  rule  calling  on  the  de- 
fendants to  show  cause  why  the  plaintiff  should  not  recover  his  costs  of 
the  action,  pursuant  to  the  15  k  16  Vict.  o.  54,  s.  4..  He  submitted 
that  the  whole  cause  of  action  did  not  arise  within  the  jurisdiction  in 
which  the  defendants  carried  on  their  business,  for  that  the  <<  cause  of 
action"  consists  of  the  contract  and  the  breach:  TVilde  v.  Sheridan,  21 
Law  Joum.  Q.  B.  260. 

BovUlj  Q.  C,  and  CHffardy  showed  cause,  upon  an  affidavit  of  a  clerk 
to  Messrs.  Pickford  &  Co.,  stating,  that,  at  the  time  the  cause  of  action 
arose,  he  was  in  the  employ  of  Pickford  ft  Co.,  at  their  office  in  Union 
Street,  Southwark ;  that  Pickford  k  Co.  acted  as  the  agents  for  the 
defendants  in  respect  of  goods  conveyed  by  their  luggage-trains,  aini 
that  public  notice  of  that  fact  appeared  m  the  office  in  Union  Street; 
that  the  company  carried  on  their  business  as  carriers  at  the  said  office 
^0071  ^^  Union  Street,  Southwark,  though  not  the  whole  of  *their  boBi- 
^  ness,  they  having  several  other  places  where  they  also  carried  on 
business ;  that  the  said  office  in  Union  Street  was  one  of  the  receiving- 
houses  of  the  company  as  carriers,  where  they  received  goods  to  be 
carried  by  their  luggage-trains ;  that,  whilst  the  deponent  was  acting 
as  such  clerk  in  Union  Street,  he  was  in  the  daily  habit  of  receiving 
goods  for  the  defendants  there  to  be  conveyed  on  the  defendants'  lines 
of  railway,  and  of  giving  receipts  to  the  senders  of  the  goods  for  and 
on  behalf  of  the  company,  and  that  many  letters,  notices,  and  other 
papers  directed  to  or  intended  for  the  company  were  during  that  time 
left  at  the  said  office  in  Union  Street,  and  received  by  .the  deponent  and 
the  other  clerks  there  for  and  on  behalf  of  the  company ;  that  the  box 
of  goods  in  question  in  this  action  was  received  and  a  receipt  for  the 
jsame  given  by  another  clerk  of  Pickford  &  Co.  for  and  on  behalf  of  the 
company,  and  that  the  box  was  in  due  course  forwarded  from  the  said 
office  to  another  place  where  the  defendants  also  carried  on  their  busi- 
ness as  carriers ;  that  the  said  Union  Street  office  of  the  said  Pickford 
&  Co.,  and  where  the  defendants  carried  on  their  business,  was  within 
the  district  and  jurisdiction  of  the  Southwark  county  court  of  Surrey ; 
and  that  the  contract  which  formed  the  subject  of  the  action  for  the 
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carriage  of  the  said  box  to  Bradford,  was  made  at  the  said  office  in 
Union  Street  upon  the  occasion  of  its  being  received  there  by  the  said 
clerk  as  aforesaid. 

The  only  question  is,  whether  the  defendants  carried  on  their  business 
in  Union  Street,  Southwark :  9  &  10  Vict.  c.  95,  s.  60.  Now,  they 
can  only  carry  on  business  by  means  of  agents ;  and  it  is  sworn  that  the 
office  in  Union  Street  is  one  of  the  places  where  their  business  is  carried 
on  through  the  agency  of  Pickford  &  Co. :  and  the  plaintiff  recovered 
upon  the  footing  that  the  delivery  of  the  box  at  that  place  was  a  delivery 
to  the  company.  [Cockburn,  C.  J. — Is  the  office  in  Union  Street  the 
office  *of  the  company?  And  are  the  people  employed  there  r4eooQ 
the  servants  of  the  company?]  No  doubt,  thQ  office  is  one  where  ^ 
Pickford  k  Co.  receive  goods  for  all  the  railway  companies ;  it  is  not  a 
place  where  goods  are  received  exclusively  for  the  defendants'  railway ; 
nor  are  the  persons  employed  there  the  servants,  in  the  ordinary  sense, 
of  the  company.  But  it  is  a  place  where  the  business  of  the  company 
IB  carried  on  by  Pickford  &  Co.  as  their  agents :  and  the  notice  required 
by  the  carriers'  act,  11  G.  4  &  1  W.  4,  c.  68,  is  stuck  up  there.  A 
corporation  <<  dwells"  at  the  place  where  its  business  is  carried  on : 
Taylor  v.  The  Crowland  (jas  and  Coke  Company,  10  Exch.  288,  n.,t 
24  Law  J.  Exch.  288.  [Crowdbr,  J. — That  does  not  advance  your 
argument  much.  Where  does  this  company  carry  on  its  business  ?]  At 
Euston  Square,  in  Union  Street,  Southwark,  and  at  every  other  place 
where  goods  are  received  for  them  by  their  agents.  [Williams,  J. — 
Would  service  of  a  summons  or  an  order  upon  the  company  at  the  place 
in  question  be  good  service  ?]  It  is  submitted  that  it  would ;  service  at 
"  the  place  of  business*'  being  by  the  rules  sufficient.(a)  [Cockburn,  C. 
J. — *Conld  a  manufacturer  at  Manchester  be  said  to  carry  on  r^igoq 
business  at  the  warehouse  of  his  agent  in  London  ?]  He  might.  ^ 
In  Stephens  v.  Derry,  16  East,  147,  where  a  question  arose  under  the 
London  court  of  requests  act  89  &  40  G.  8,  c.  civ.,  as  to  whether  a 
husband  domiciled  in  Middlesex,  where  his  wife  carried  on  business, 
though  he  was  employed  as  a  clerk  in  the  office  of  solicitors  in  London, 
was  privileged  to  be  sued  only  in  London  for  a  debt  under  5Z.,  as  a 
person  <<  seeking  *  his  livelihood"  there, — Le  Blanc,  J.,  said:  «This 
person  may  fairly  be  said  to  seek  his  livelihood  where  he  resides  with 

(a)  By  f.  45  of  th«  ralcf  framed  pnnaant  to  the  19  A  20  Viet  e.  106,  a.  82,  it  ia  provide  1  that 
**  the  lerriee  of  the  amnmona,  except  ia  the  oaaea  hereinafter  speoially  provided  for,  ahall  be  either 
pertonaly  or  by  delivering  the  aame  to  tome  person,  apparently  sixteen  years  old,  at  the  house  or 
piaee  of  dweUing  or  plaee  of  bmnM$9  of  the  defendant ;  bat  no  place  of  business  shall  be  deemed 
the  plaee  of  basiness  of  the  defendant^  unl€§§  Ae  §haU  be  the  matter  or  one  of  the  wuuttrt  thereof,** 
ADd  s.  51  provides  that  "scrvioe  of  the  summons  may  he  effected  on  a  railway  company  or  other 
corporation  by  delivering  the  summons  to  a  secretary,  station-master,  or  clerk  of  the  defendant* 
it  aoy  ttaUon  or  offiee  of  the  defendants  within  the  district  of  the  court  in  which  the  summons  ia 
to  be  served.*  The  order,  being  the  judgment  of  the  eourty  it  seems,  need  not  be  served  at  all ; 
By  V.  Houle,  6  Bzeh.  918,t  20  Law  J.  Exch.  29;  Bobinaon  v,  Qell,  U  C.  B.  191  (&  C.  L.  & 
m  74),  21  Law  J.,  C.  P.,  166. 
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his  wife  in  Middlesex ;  Ibr^  the  trade  carried  orn  hjf  her  agency  u  l» 
itrade.''  Who  is  liable  in  respeet  of  oontraots  made  at  this  place.** 
Pickford  &  Co.,  or  the  company  ?  The  persons  dealt  with  clearly  ate, 
the  oompaAy,  and  not  Pickford  k  Go.  {Cogkbubn,  C«  J. — ^Is  there 
anything  at  the  office  io  indicate  to  persons  coming  there  that  they  are 
•directly  dealing  with  the  company!  Axe  Messrs.  Pickford  k  Co. 
authorized  to  make  <sentracts  for  the  company?]  It  appears  from  die 
affidavit  of  Pickford  k  Go/s  clerk,  that  receipts  are  given  there  in 
the  name  of  the  company.  [Cockbu&n,  C.  J.-«-That  woold  be  so  if 
Pickford  k  Co.  were  anthorised  as  agents  of  the  company.  Are  Pick- 
ford k  Co.  in  fact  put  forward  as  the  persona  contracting,  tiiough  as 
agents  for  the  company  ?]  It  wonld  seem  that  they  are.  In  MitcheU 
1^.  Hender,  23  Law  J.,  Q.  B.,  273,  the  defendant  was  a  surgeon,  ii^ 
thecary,  and  accoucheur,  residing  at  Gallington,  in  the  district  of  tlie 
county  court  of  laskeard.  He  daily  attended  persons  seeking  his  adyiee, 
residing  in  the  district  of  the  Launceston  county  court :  and  it  was  hdd, 
that  he  « carried  on  his  business*'  within  the  jurisdiction  of  the  Laua- 
ceston  county  court,  within  the  meaning  of  the  9  &  10  Y'wU  c  95, 
.s.  128. 

^QAA-i  Som^  in  suppor^t  of  his  rule^-^Thia  is  •ckarly  a  case  *of  ooa- 
^  current  jurisdiction.  Every  reasonable  intendment  will  be  made 
to  prevent  the  exclusion  of  the  pUintiiff  from  the  zight  of  suing  in  tbe 
^superior  court  It  is  not  every  agency  that  constitutes  a  carrying  aa 
of  huakiess.  <^  Residence"  or  «  dwelling,"  and  <^ canrying  on  business," 
in  this  act|  are  almost  identic^^  Mitdiell  v.  Header^  28  Law  J.,  Q. 
B^  273,  is  rather  an  authority  in  favour  of  the  plaintiff.  The  defendr 
aat  there  was  also  a  partner  in  a  mine  worked  on  the  coat-book  principle 
in  the  district  of  the  Lauceston  county  court:  he  never  attended  to  the 
mine  personally,  but  the  business  was  conducted  by  an  agent :  and  tlie 
court  inclined  to  think  that  he  did  not  carry  on  the  business  of  a  miner 
within  the  jurisdiction  of  the  Launceston  county  court,  within  the 
meaning  of  the  statute*  «<  I  do  not  think,"  says  Coleridge,  J.,  "that 
it  would  be  enough  for  a  man  who  never  came  near  the  place,  to  carry 
on  business  by  an  agent.  Dwelling  must  be  a  personal  act ;  and  bo,  I 
think,  must  the  carrying  on  business  be."  Here,  no  personal  act  was 
ever  done  by  the  defendants  at  the  office  in  Union  Street.  [Cockburn, 
C.  J. — As  applied  to  a  corporation,  what  is  a  personal  act  ?]  An  act 
done  by  their  secretary  or  clerk  or  other  servant.  This  place,  in  tmth, 
is  a  mere  receiving  or  booking-office,  where  Pickford  ft  Co.  receive 
goods  on  behalf  of  all  the  railways.  In  Shiels  v.  Bait,  7  C.  B.  116  (K 
C.  L.  B.  vol.  62),  18  Law  J.,  C  P.,  120,  it  was  held,  that  one  who 
resides  in  Scotland,  and  carries  on  business  in  London  by  means  of  an 
agent,  is  not  bound  to  sue  in  the  city  small  debts  court  established 
under  the  10  k  11  Vict.  c.  Ixxi.,  for  a  debt  not  exceeding  20Z.  Resi- 
dence and  carrying  on  business,  for  the  purpose  of  this  act,  are  synony- 
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iii«ii8.  Could  it  be  flaid  tb^t  w  attomej  at  Sxeter  carries  on  bnsmess 
in  Londooiy  beoaose  a  portion  of  his  bnaineBB  is  condueted  by  his  London 
agent  7  These  people  have  agents  in  every  io\m  through  or  near  which 
their  railway  passes :  where  "^aire  l^ey  to  be  sued  ?  They  pay  r^roqi 
no  rent  for  the  offiee  in  Uniom  Street.  In  no  «eiise,  therefore,  *- 
can  it  be  said  to  be  their  place  of  bimBeas.  They  carry  on  their  bnsi* 
ness  in  London  at  the  terminus  in  Euston  Square. 

C0GKBURN9  G.  J. — The  point  involyed  in  this  case  is  one  of  some 
nicety,  therefore  we  will  take  a  little  time  to  consider  it  and  to  look 
into  the  afEda^dts.  Our.  ad^.  Yult. 

WiLLiAMB,  J.,  now  delivcoMd  tiie  judgment  of  the  court: — 

This  was  a  rule  calling  upon  the  defendants,  tlie  London  and  North 
Western  Railway  Company,  to  ishow  cause  why  the  plaintiff  should  not 
have  his  costs  of  suit,  nader  the  Counfty  Court  Act  of  15  &  16  Vict.  c. 
64, .8.  4.  The  r,ule  came  on  to  be  argued  om  tli^  last  day  of  Michaelmas 
Term,  before  Cockbmn,  C.  J.,  my  Brother  Crowdser  and  Willes,  and 
myself. 

Having  considered  the  >ea8e,  the  court  ip  ^  opinion  that  the  defmd- 
ante  did  not  carry  on  business  in  the  borou^  of  Southwark,  at  the  office 
of  Messrs.  Pickford  &  Co.^  within  the  meaning  of  the  act  of  parliament 
in  question :  for,  that  the  only  business  carried  on  at  that  office  was 
that  which  Pickford  &  Co.  themselves  carried  m  there,  viz.  the  busi- 
ncis  of  railway  agency  to  the  defendants  and  eeveral  other  companies. 

The  rule  amif  theirefoi^  be  un^de  alMudiite.  Bule  absolute. 


COWDELL  «.  NSALE.    Die.  2.  [«882 

Th«  m«re  faet  tbai  an  aoiwn  ii  pending  upon  an  attorney'i  biU  doei  not  give  a  eommon  law 
jidf  0  jnrUdiotion  4o  rofor  tho  bill  for  taxation  after  the  lapee  'Of  a  year,  wlUiont  apeoial  dr- 
eamitaneea. 

WlMther  ohargei  for  attendanoei,  fto.,  in  attempting  to  proeare  bail  for  a  person  who  ha«  been 
committed  bj  a  single  magietrate  for  a  breach  of  the  peace,  oonititute  charges  for  bosinesa 
done  in  a  cout  of  law,  ao  ai  to  enable  n  jndgo  to  xefer  the  biU  Sbft  taxation, — q^cm  t 

This  was  an  action  upon  an  attorney's  bill  for  business  done  for  the 
defendant  in  the  months  of  January,  February,  and  March,  1853.  The 
bill  was  duly  deliyered  in  May,  1853,  amounting  to  252.,  and  the  action 
was  commenced  on  the  29th  of  September  last.  Notice  of  trial  was 
given,  and  the  cause  set  down  for  the  second  sitting  in  the  last  term. 
On  the  18th  of  November,  the  defendant  took  out  a  summons  to  tax  the 
bill,  which  summons  came  on  to  be  heard  before  Willes,  J.,  on  the  fol- 
lowing day,  when,  notwithstanding  it  was  objected  on  the  part  of  the 
plaintiff  that  the  bill  was  not  taxable,  inasmuch  as  it  had  been  delivered 
more  than  twelve  months,  and  there  were  no  special  circumstances  shown, 
seas  to  bring  the  case  within  the  exception  in  the  87th  section  of  the  6 
k  7  Vict.  c.  73,  and  that  there  was  no  item  in  the  bill  for  any  business 
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done  in  any  court  of  law,  and  therefore  no  jnrisdicdon,  the  learned 
jndge  made  the  order,  conceiving  that  the  fact  of  the  pendency  of  an 
action  upon  the  bill  gave  him  jorisdiction* 

The  bill  was  a  bill  of  charges  in  respect  of  business  done  by  the  plaii^ 
tiff  for  the  defendant,  in  attempting  to  procore  bail  for  him,  he  having 
been  committed  by  a  magistrate  to  Leicester  gaol  on  a  charge  of  having 
committed  a  breach  of  the  peace.  The  bill  contained,  amongst  others, 
the  following  items  :-^ 

1858.  £    i.  d. 

Jan  24.  Attending  your  messenger  at  H.,  on  his  informing 
me  of  your  commitment,  and  yonr  requesting  me  to  see  you 
at  Leicester  Qaol  to*morrow        •        •        •        •        •        .068 
*3SS1      "^^^^^  2^*  Drawing  notice  of  bail  to  magistrate, 

^  and  the  Rev.  Thomas  Neale  the  complainant     •        .050 

Three  fair  copies  for  service  0    4    6 

Long  attendance  on  you  in  gaol,  procuring  your  signature  to 
notices,  and  conferring  as  to  bail,  and  the  indemnity  to  be 
given,  when  you  wished  me  to  go  to  Armitage,  and  see  Mr 
T.  B.,  your  trustee,  thereon 0  13   4 

Feb.  1.  Journey  to  Armitage,  and  thence  to  B.,  to  see  Mr. 
B.  as  requested,  and  attending  him  in  conference  as  to  the 
amount  of  mortgages  and  encumbrances  on  your  reversionary 
property,  and  the  notices  he  had  received  thereof        .        .220 

Paid  travelling  expenses,  railway  fare,  chaise  hire,  82  miles 
and  back 1  12    6 

2.  Journey  to  Leicester,  to  attend  before  magistrate  with 
bail  for  you 2    2    0 

Paid  J.  y.  and  T.  P.,  proposed  sureties,  for  loss  of  time, 
going  to  Leicester  and  back,  when  bail  was  opposed  and 
refused 0  15    0 

Paid  travelling  expenses  of  self  and  proposed  sureties  to 
and  at  Leicester  and  back,  14  miles  (no  railway  or  coach)    .17    6 

21.  Letter  to  T.  F.  and  G.  G.  S.,  wishing  to  know  if  they 
would  serve  you  in  becoming  your  sureties  •        .        .070 

SoUj  in  Michaelmas  Term,  obtained  a  rule  nisi  to  rescind  that  order, 
on  the  grounds  already  urged  at  Chambers.  He  referred  to  Bosh  v. 
Sayer,  8  Scott,  N.  R.  756,  7  M.  k  Q.  1027,  2  D.  &  L.  602,  where  it 
was  held  that  the  statute  6  &  7  Vict.  c.  73,  s.  87,  gives  no  jurisdiction 
*Md.l  ^^  ^  J^^S^  ^^  ^  court  of  law  to  refer  to  taxation  4i  bill  *for  business 
^  no  part  of  which  has  been  transacted  in  any  court  of  law  or  equity, 
although  an  action  may  be  pending  therein.(a) 

J7ayes,  Serjt.,  on  a  subsequent  day  showed  cause. — Under  the  6  &  7 
Vict.  c.  73,  s.  87,  aU charges  in  an  attorney's  or  solicitor's  bill  are  taxable: 

(o)  Ai  to  "  ipeeiml  oiroamitAnoet,"  nee  WoUb,  Id  n,  S  Bear.  416, 14  Law  J^  Ch.,  215,  Bens^ct, 
Eb  re,  S  BeaT.  667,  14  Law  J.,  Ch.,  403,  Fyson,  In  re,  9  Bmt.  117,  HarriMD,  In  re,  10  Bear.  S7, 
16  Law  J.,  Ch^  170,  WiUiami,  In  re,  15  Bear.  417,  and  BamaH,  In  re,  2  De  Q.  ITN.  4  G.  9M. 
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it  is  only  a  question  of  jurisdiction.     [Willbs.,  J. — I  thought  Dagley  v. 
Kentish,  2  B.  &  Ad.  411  (E.  G.  L.  R.  vol.  22),  1  Dowl.  P.  G.  830,  had 
been  overruled.    I  find,  however,  that  thai  is  not  so.    In  order  to  found 
the  jurisdiction,  two  things  must  concur,— that  an  action  should  be 
brought  by  the  attorney  for  his  bill,  and  that  the  bill  should  contain  taxa- 
ble items :  Williams  v.  Griffith,  6  M.  &  W.  82  ;t  Williams,  Executor  of 
WilUams,  V.  Griffith,  10  M.  &  W.  125,t  2  Dowl.  N.  S.  281.]    Under 
the  old  statute  of  2  Geo.  2,  c.  28,  s.  28,  the  court  in  which  the  princi- 
pal part  of  the  business  was  done,  was  that  which  had  jurisdiction  to 
tax  the  bill.    But  now,  wherever  there  are  taxable  items,  the  court  in 
which  an  action  is  pending  on  the  bill  may  refer  it  for  taxation,  because 
the  court  will  not  enter  upon  a  discussion  as  to  the  reasonableness  of 
the  charges.    [Gresswbll,  J. — I  should  doubt  whether  a  court  of  law 
could  refer  a  bill  for  taxation  merely  because  an  action  is  brought  upon 
it  therein,  if  it  contains  items  that  are  taxable  in  a  court  of  equity.] 
It  is  submitted  that  the  mere  circumstance  of  the  bill  being  taxable 
anywhere  gives  the  jurisdiction.      Thb  rule  was  obtained  upon  the 
authority  of  Bush  v.  Sayer.     [Gresswbll,  J. — ^Does  this  bill  contain 
taxable  items?]    It  does:  the  charges  in  respect  of  attendances  to 
procure  bail   to  be   taken    by  the   magistrate   are  clearly  taxable, 
*within  the  6  &  7  Vict  c.  78,  s.  87.     The  right  of  an  attorney  r:„qqc 
to  appear  and  act  for  an  accused  before  magistrates  was  much  '- 
discussed  in  Collier  v.  Hicks,  2  B.  &  Ad.  668  (E.  G.  L.  R.  vol.  22), 
where  Lord  Tenterden  says, — ^*  This  was  undoubtedly  an  open  court, 
and  the  public  had  a  right  to  be  present,  as  in  other  courts.''     If  this 
was  a  ^*  court,"  was  it  a  court  of  law  or  a  court  of  equity  ?     [Gresswell, 
J.— It  was  also  considered  in  Cox  v.  Coleridge,  1 B.  &  G.  87  (E.  G.  L.  R. 
voL  8),  2  D.  &  R.  86  (E.  G.  L.  R.  vol.  16),  and  Gamett  v.  Ferrand,  6  B.  & 
C.  611  (E.  C.  L.  R.  vol.  18),  9  D.  &  R.  667  (E.  G.  L.  R.  vol.  22).    Wil- 
LIAMS,  J. — ^At  what  stage  did  the  interference  of  the  attorney  take  place  ?] 
After  the  defendant  had  been  committed  for  want  of  bail.     Still,  how- 
ever, it  was  a  proceeding  in  c&urt.    In  Watt  v.  Collins,  R.  &  M.  284 
(E.  C.  L.  R.  vol.  21),  '^  attendmg  A.  and  B.,  the  proposed  bail  of  the 
defendant,  and  examining  them  as  to  their  competency  to  justify," 
and  "  attending  the  plaintiff  in  several  actions  commenced  against  the 
defendant,  and  arranging  with  him  to  take  cognovits  therein,"  were  held 
to  be  taxable  items  in  an  attorney's  bill,  within  the  2  G.  2,  c.  28,  s. 
23:  and  Best,  C.  J  .,  said,  ^^It  is  necessary  to  be  assured  of  business 
having  been  done  in  a  cause,  or  that  proceedings  in  court  have  existed, 
in  the  conduct  of  which  the  defendant  has  received  assistance  from  the 
plaintiff  as  an  attorney ;  it  is  enough  that  this  may  be  fairly  collected 
from  the  nature  of  the  charge  itself.    The  inclination  of  the  court,  if 
any,  ought  to  be,  to  bring  an  attorney's  bill  within  the  range  of  a  statute 
so  useful  to  the  subject."    In  Dagley  v.  Kentish,  the  bill  contained  no 
taxable  items  within  the  2  G.  2,  c.  28,  s.  28 ;  the  charges  were  not  for 
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business  done  in  any  court.  In  Smith  v.  Taylor,  7  Bingb.  259  (£.  C. 
L.  R.  vol.  20),  5  M.  &  P.  66, 1  Dowl.  P.  G.  212,  the  following  wm 
held  to  be  taxable  items, — ^^  You  haying  been  served  with  a  writ^  after 
paying  the  amount  of  debt,  attending  you,  conferring  and  advisiiig 
thereon,"  and  ^'Attending  you,  advising  you  on  the  action  that  had 
been  brought  against  you  at  the  suit  of  M.,  and  advising."  Tindal,  C. 
*S(S((n  J.,  there  says :  ^^  The  question  is,  whether,  when  the  defendant  is 
-'  *sued  and  consults  with  an  attorney  on  the  subject  of  the  doit, 
and  a  fee  is  charged  for  the  advice  given,  that  is  not  a  fee  (gt  business  in 
a  court  of  law.  In  one  ca8e,(a)  the  charge  for  consulting  about  bail  and 
endeavouring  to  procure  bail,  was  held  a  charge  within  the  statute, 
although  the  bail  were  unable  to  justify.  In  another  ca8e,(i)  the  pre- 
paring and  swearing  an  affidavit  to  hold  to  bail  has  been  holden  within 
the  act,  though  such  affidavit  is  made  before  any  process  issues,  and  is 
not  intituled  in  the  cause.  There  are  many  other  cases  which  have  not 
now  been  mentioned,  governed  by  the  same  principle.  In  Sandon  «. 
Bourne,  4  Campb.  68,(i;)  the  charge  was  for  preparing  a  warrant  of 
attorney,  which,  until  it  was  filed,  was  hot  an  act  in  court.  And  in 
another  case,((2)  a  charge  for  preparing  a  warrant  was  held  a  taxable 
item,  although  the  warrant  was  never  executed.  It  seems,  therefore, 
that  the  defendant  has  a  right  to  question  the  amount  of  this  fee  before 
an  officer  of  the  court,  and  the  officer  would  have  had  power  to  reduce 
it  if  too  high.  Although  the  charge  may  be  on  the  verge  of  the  rule, 
yet,  as  the  act  is  remedial,  and  for  the  benefit  of  suitors,  I  think  the 
charge  is  within  its  operation."  The  87th  section  of  the  6  &  7  Viet. 
c.  78,  evidently  intended  to  exhaust  every  description  of  court,  and  then 
to  provide  for  the  only  case  that  was  left,  viz.  the  case  of  business  not 
transacted  in  any  court  at  all. 

Sally  in  support  of  his  rule.— The  learned  judge  clearly  had  no 
jurisdiction  to  make  this  order,  the  bill  containing  no  charges  for 
business  done  in  any  court  within  the  meaning  of  the  statute,  and  Busb 
*<iq7i  ^'  ^*y®^'  *  *Scott,  N.  R.  766,  7  M.  &  G.  1027  (E.  C.  L.  R,  vol. 
^^'J  49),  2  D.  &  L.  602,  and  Slater  v.  Brookes,  9  Dowl.  P.  C.  349, 
showing  that  the  mere  fact  of  an  action  having  been  brought  upon  dte 
bill  in  this  court  makes  no  difference.  [Gresswbll,  J. — ^As  to  this 
point  we  are  all  agreed:  the  question  is,  whether  this  was  business 
done  in  a  courts  and  whether  there  are  special  circumstances.]  There 
was  no  proceeding  here  before  any  court.  A  court  of  petty  session 
might  possibly  for  this  purpose  be  considered  a  court :  but  here  the 
proceedings  took  place  before  a  single  magistrate,  before  whom  the 
defendant  had  been  charged  with  having  used  abusive  language  to  hi 

(a)  Wntt  r.  Collins,  R.  A  M.  284  (E.  C.  L.  B.  ToL  21). 

(h)  WinttT  P.  Payne,  e  T.  R.  645. 

(e)  And  fee  Jiimes  v.  Child,  2  C.  A  J.  678,t  2  Tyrwh.  732,  and  Wilion  o.  Ontteridge,  3  B.  A  C 
167  (E.  C.  L.  R.  rol.  10),  4  D.  A  R.  788  (B.  C.  L.  r!  vol.  16). 

(d)  WcM  r.  Crawford,  2  Stark.  N.  P.  G.  588  (B.  0.  L.  R.  toL  8).  See  alio  Painter  «.  UuOt, 
I  ScoU.  463.  8  Dowl.  P.  C.  250. 
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father ;  and  the  attorney  does  not  appear  to  have  attended  any  conrt 
at  all ;  for,  he  was  first  employed  to  procure  bail  after  the  defendant 
had  been  committed  to  prison.  [Grbsswell,  J. — ^Was  the  magistrate 
asked  to  punish  the  prisoner  summarily,  or  to  hold  him  to  bail  in  order 
to  secure  the  father  against  a  repetition  of  the  outrage  ?]  The  latter. 
The  procuring  a  baiUbond  in  a  civil  action  is  a  proceeding  in  a  catise. 
So  of  advice  given  in  a  pending  action.  The  6  &  7  Vict.  c.  73,  s.  37, 
amounts  to  a  prohibition  to  the  judge  to  order  the  bill  to  be  taxed, 
without  special  circumstances,  after  the  expiration  of  twelve  months. 
In  the  case  of  In  re  Whicher,  13  M.  &  W.  549,t  2  D.  &  L.  407,  it  was 
held,  that,  in  order  to  ground  an  application  to  tax  an  attorney's  bill, 
after  verdict,  under  the  6  &  7  Vict.  c.  73,  s.  87,  the  <<  special  circum- 
stances" must  have  relation  to  some  matter  newly  come  to  the  know^ 
ledge  of  the  party,  and  that  it  is  not  sufficient  to  show  circumstances 
known  to  the  defendant  before  the  action.  [Willes,  J.,  to  ffaf/e9.— 
What  special  circumstances  do  you  allege  here  7]  The  affidavit  of  the 
defendant  states  "that  the  bill  contains  several  objectionable  and 
unreasonable  items,  and  that  the  defendant  did  not  proceed  to  a  tax- 
ation of  the  bill  at  an  earlier  stage,  in  consequence  of  his  entertaining  a 
hope  that  the  plaintiff  would  make  a  deduction  of  the  said  *items;  r^qno 
that  charges  are  made  in  the  bill  for  procuring  bail  as  therein  ^ 
mentioned,  when  in  truth  and  in  fact  the  bail  tendered  by  the  plaintiff 
on  behalf  of  the  defendant,  was  insufficient,  and  the  plaintiff  must  have 
known  that  such  bail  would  have  been  refused ;  and  that  the  bill  con- 
tained charges  for  letters  and  attendances  not  authorized  by  the  defend- 
ant." [Cresswell,  J. — There  is  nothing  « special"  in  any  of  these 
circumstances.]  The  real  question  is,  whether  the  statute  has  taken 
away  ,the  common  law  jurisdiction  of  the  courts. 

Grbsswbll,  J. — This  case  involves  two  points  which  are  of  very 
considerable  and  general  importance, — the  first  being,  whether  a  single 
magistrate  acting  in  a  matter  such  as  that  disclosed  upon  the  affidavits 
can  be  considered  as  acting  as  a  court,  so  as  to  make  charges  for  business 
transacted  before  him  taxable  in  a  court  of  law ;  as  to  which  some  dicta 
may  be  found  in  some  of  the  cases  to  aid  us  in  the  conclusion  at  which 
we  ought  to  arrive, — and  the  other  being  a  question  affecting  the 
practice  of  Westminster  Hall.  We  will  therefore  take  time  to  con- 
sider, and,  if  possible,  consult  some  of  the  other  judges,  before  we 
pronounce  our  decision.  Cur.  adv.  vult. 

Crbsswell,  J.,  now  said, — My  Brother  Willes  concurs  with  the  rest' 
of  the  court(a)  in  thinking  that  this  case  must  be  governed  by  the  6  &• 
7  Vict.  c.  73,  s.  37;  and  that,  inasmuch  as  more  than  a  year  has 
elapsed  since  the  delivery  of  the  bill,  it  could  not  be  referred  for  tax^ 
ation  without  special  circumstances  ;  and  that,  no^  special  circumstances 
having  been  shown,  the  order  directing  the  taxation  of  the  bill  must  be 
discharged.  Rule  absolute. 

(•)  Th«  MM  wu  argued  b«fon  OnuwU,  J,,  WlUlamt,  J.,  Crowder,  J.,  and  WiUei^  J. 
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•839]  *PARRY  t>.  JONBS.    Dee.  2. 

An  Interim  order  for  protection  under  the  ft  4  6  Viet  o.  116,  ind  7  4  8  Vlot  e.  96,  open<*f  oilj 
to  proteet  the  person  of  the  petitioner  nnd  ineh  of  bis  property  u  bj  thoM  neti  reeli  in  lui 
Miigneea. 

Such  order,  therefore,  doee  not  prerent  a  creditor  firom  iuning  a  leqneetnri  fiieiai  to  seise  tht 
profits  of  a  benefice  after  the  insolrent's  petition  and  before  the  final  order. 

Wblsbt,  in  Michaelmas  Term  last,  on  behalf  of  the  defendant, 
obtained  a  role  calling  upon  the  plaintiff  to  show  cause  why  the  writ  of 
sequestration  issued  by  him  in  this  cause  should  not  be  set  aside,  and 
why  he  should  not  pay  to  the  defendant  or  his  attorney  the  costs  of 
and  occasioned  thereby,  together  with  the  costs  of  the  application, — 
upon  the  ground  that,  having  obtained  an  interim  order  under  the 
statutes  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  his- person  and  pro- 
perty were  protected  from  process. 

J.  Brawfiy  on  a  subsequent  day,  showed  cause. — It  appears  that  the 
writ  of  summons  in  this  case  issued  on  the  18th  of  September  last 
The  defendant  filed  his  petition  and  obtained  an  interim  order  for  pro- 
tection from  process  on  the  25th  of  September,  notice  of  which  was 
sent  to  the  plaintiff  by  post  on  the  80th,  and  received  by  him  on  the 
Ist  of  October.     On  the  6th  of  October,  the  writ  of  summons  was 
served  on  the  defendant ;  and  on  the  22d  the  writ  of  sequestrari  facias 
was  sent  to  the  consistory  court  of  Bangor,  to  sequester  the  living  of 
the  defendant,  who  was  vicar  of  Llanidare,  in  the  county  of  Anglesey. 
The  question  is  whether  the  profits  of  the  defendant's  benefice  passed 
to  his  assignees  on  the  filing  of  his  petition.    Now,  the  Ist  section  of 
the  5  &  6  Vict.  c.  116  enacts,  that  the  court  or  commissioner  shall 
give,  upon  the  filing  of  the  petition,  <<  a  protection  to  the  petitioner 
from  all  process  whatever  either  against  his  person  or  his  property  of 
every  description,"  ftc,  and  that,  "upon  the  presentation  of  the  peti- 
tion, all  the  estate  and  effects  of  the  petitioner  shall  forthwith  become 
*<t4.01  ^^^^  ^  ^^^  official  ^assignee  who  shall  be  nominated  by  the 
^  commissioners  acting  in  the  matter  of  the  said  petition;  and 
such  official  assignee  shall  and  may  forthwith  take  possession  of  so 
much  thereof  as  can  be  reasonably  obtained  and  possessed  without  suit; 
and  the  said  official  assignee  shall  hold  and  stand  possessed  of  the  same 
in  like  manner  as  official  assignees  hold  and  possess  estates  and  effects 
under  and  by  virtue  of  the  statute  relating  to  bankrupts."    It  was  dis- 
tinctly decided  in  Arbuckle  v.  Gowtan,  8  Bos.  k  Pull.  821,  that  the 
profits  of  an  ecclesiastical  benefice  did  not  pass  to  the  assignees  under 
the  insolvent  act  of  87  G.  8,  c.  112,  s.  12,  though  included  in  the 
schedule  of  the  insolvent.     Lord  Alvanley,  in  giving  judgment  in  that 
case, — after  referring  to  the  common  law  mode  of  obtaining  the  frnits 
of  a  judgment  against  *ecclesiastical  property, — says :  <«  That  a  private 
creditor  should  be  able  to  avail  himself  of  a  writ  of  sequestration  for 
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the  purpose  of  satisfying  his  debt  out  of  the  benefice  of  a  clergy- 
man, and  yet,  that,  where  the  legislature  has  vested  the  whole  pro- 
perty of  the  debtor  in  assignees  for  the  benefit  of  the  creditors  in 
general,  those  assignees  should  not  have  any  power  to  affect  his  bene- 
fice, would  certainly  be  an  anomaly  in  the  law.  Whether  there  be  any 
means  of  obviating  this  anomaly  I  will  not  pretend  to  say.  Lord 
Hairdwicke,  in  the  case  of  Ex  parte  Meymott,  1  Atk.  196,  abstains 
from  laying  down  decisively  in  what  manner  the  claims  of  the  assignees 
upon  such  property  might  be  made  available.  He  seems,  however,  to 
think,  that,  in  a  writ  to  the  bishop,  the  assignees  might  have  the  same 
remedy  as  any  other  creditor.  But  he  never  hints  at  an  idea  that  they 
could  take  possession  of  the  benefice  in  the  same  manner  as  they  might 
of  lay  property.  The  only  question  in  that  case  was,  whether  a 
clergyman  could  be  made  a  bankrupt.  Mr.  Wilbraham,  in  arguing 
for  the  negative,  insisted  that  his  living  could  wtot  be  assigned  by  the 
commission ;  for  that  the  assignees  must  take  ail  or  *none ;  and  r:^^^-! 
if  they  took  all,  nothing  would  be  left  to  provide  for  the  ser-  '- 
Tice  of  the  cure.  Lord  Hardwicke,  who  inclined  to  think  that  a 
clergyman  might  be  a  bankrupt,  after  noticing  this  objection,  and 
statmg  the  common-law  rule  with  respect  to  sequestration,  says, — *  I 
do  not  see  (but  I  give  no  opinion)  why  the  same  method  may  not  be 
followed  under  the  commission  of  bankruptcy,  for  it  does  not  appear  to 
me  that  this  would  supersede  the  bishop's  authority.'  As  a  long  time 
has  elapsed  since  this  opinion  was  thrown  out,  during  which  some  clergy- 
men must  probably  have  rendered  themselves  obnoxious  to  commissions 
of  bankrupt,  I  desired  inquiries  to  be  made  respecting  the  mode  of  pro- 
ceeding adopted  under  those  commissions.  But  these  inquiries  have  not 
produced  any  instance  in  which  proceedings  against  a  benefice  have 
taken  place.  Nor  shall  I  undertake  to  point  out  in  what  nlanner  the 
assignees  in  this  case  must  proceed.  But,  although  there  may  be  diffi- 
culties in  the  mode  of  proceeding,  we  are  not  therefore  to  bold  that  the 
nature  of  the  property  which  a  clergyman  has  in  bis  benefice  is  changed 
by  the  operation  of  an  insolvent  act,  or  that  the  assignees  under  such 
an  act  will  be  entitled  to  demand  and  receive  ecclesiastical  dues."  In 
Bishop  V.  Hatch,  1  Ad.  &;  E.  171,  8  N.  &;  M.  498,  it  was  held,  that  the 
assignees  of  an  insolvent  clergyman  do  not  acquire  any  right  to  his 
benefice,  or  the  income  of  it,  by  the  assignment,  nor  until  they  have 
obtamed  a  sequestration,  as  directed  by  the  7  G.  4,  c.  57,  s.  28,  after 
adjudication  by  the  insolvent  debtors  court  on  such  insolvent's  petition ; 
that  an  individual  judgment-creditor  may  sequester  the  benefice  for  his 
own  debt,  notwithstanding  the  assignment  to  the  provisional  assignee ; 
and  that  the  assignees,  after  adjudication,  are  not  entitled  to  set  aside 
the  sequeatration  of  such  creditor,  or  to  claim  precedence  over  it  for  a 
sequestration  issued  by  them  pursuant  to  the  act  *Littledale,  J.,  there 
H.  s.,  VOL.  I.— 16 
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^QAoi  ^V^ — "  ^^^  proviso  of  the  28th  section  operates  merelyaa  an  *ez- 
"•^  eeption  to  what  is  enacted  in  the  llth,(a)  and  most  be  read  as  if 
introduced  at  the  end  of  it.  The  legislature  does  not  depriye  the  sb- 
signees  altogether  of  this  kind  of  property ;  bat,  till  the  adjudication, 
they  are  not  in  a  condition  to  proceed  against  it.  After  adjudication 
thej  may,  but  until  then  there  is  nothing  to  prevent  other  creditors  from 
suing  out  execution  in  the  ordinary  way."  And  Patteson,  J.,  says: 
^  The  provisions  of  this  act  are  certainly  contradictory ;  and,  when  this 
case  was  last  argued,  I  thought  that  a  decision  such  as  I  am  now  obliged 
to  come  to,  would  be  so  much  at  variance  with  the  whole  object  of  the 
act,  that  I  wished  to  see  if  any  clause  could  be  pointed  out  which  woold 
enable  us  to  arrive  at  a  dififerent  conclusion.  I  was  much  struck  with 
the  arguoMnt  urged  on  behalf  of  the  assignees,  that  by  the  28th  section 
their  hands  are  tied  until  the  adjudication  of  the  insolvent  debtors  conrt, 
while  other  creditors  have  notice,  and  are  at  liberty,  to  proceed  against 
the  benefice ;  and  I  should  have  been  glad  to  find  any  words  in  the  act 
showing  this  not  to  be  so.  But,  on  looking  into  it,  no  such  words  are 
found.  The  11th  section,  to  operate  favourably  to  the  assignees, 
should  convey  to  them  either  a  right  to  take  the  income,  or  an  absolute 
property  in  the  benefice.  The  first  it  certainly  does  not,  or  if  it  did, 
the  right  is  cut  down  by  the  28th  section.     If  the  whole  property  passed 

*M91  *^^  ^^^  ^^^^  ^  ^^^  section  would  be  absurd :  and  both  most 
-'  be  taken  together*  Arbuckle  v.  Cowtan,  8  Bos.  &  P.  821,  is  an 
express  decision  that  the  profits  of  an  ecclesiastical  benefice  do  not  psss 
by  assignment  under  the  insolvent  debtors  act :  the  words  of  the  daose 
in  the  then  existing  statute  (87  6.  8,  c.  112,  s.  12),  upon  which  that 
case  turned,  were  nearly  similar  to  those  of  s.  11  of  the  present  act  I 
think  that  case,  and  the  words  of  the  statute,  cannot  be  got  over.  I  see 
the  inconvenience  which  follows ;  but  that  is  a  matter  to  be  provided  for 
by  the  legislature."  The  legislature  has  not  thought  fit  to  interfere  in 
the  matter ;  for,  the  55th  section  of  the  1  &  2  Vict.  c.  110(6)  is  ar&- 
enactment  of  the  28th  section  of  the  7  G.  4,  c.  57.  It  is  clear,  there- 
fore,  that  the  income  of  the  defendant's  benefice  had  not  passed  to  his 

(a)  "  Thftt  all  poiren  reited  in  ao j  petitioner  fcr  protection  from  proeen  wboce  cttate  Aal^ 
nnder  the  proviiioni  of  the  said  recited  aei  or  thie  act,  or  either  of  tben,  baTO  been  yetted  ii  a 
aeeignee  or  aaeigneee,  which  nich  petitioner  might  Icgallj  ezecote  for  hie  own  benefit  (except 
the  right  of  nomination  to  anj  Taeant  ecclesiastical  benefice),  shall  be  herebj  Tested  in  nA 
assignee  or  assignees,  to  be  bj  sneh  assignee  or  assignees  ezecated  for  the  benefit  of  the  eredilM 
of  sneh  petitioner  under  this  act,  in  sneh  manner  as  snch  petitioner  might  hare  ezecatsd  tht 
came."    fie-enaeted»  14  3  Vict  cllO,  s.  49. 

(6)  Which  enacts  "  that  nothing  in  this  act  conUined  shall  extend  to  entitle  the  assipec  « 
SLSsignees  of  the  estate  and  eflects  of  any  snch  prisoner,  being  a  benefleed  clergyman  or  can^ 
to  the  income  of  snch  benefice  or  enraoj,  for  the  purposes  of  this  act :  provided  alvsTf,  ihii 
it  ihaU  be  lawful  for  such  assignee  or  assignees  to  apply  for  and  obtain  a  seqnefttmtion  of  tb< 
profits  of  any  such  benefice,  for  the  payment  of  the  debts  of  snch  prisoner :  and  the  order  ^ 
appointing  an  assignee  or  assignees  of  such  prisoner,  in  pursuance  of  this  act,  shall  be  a  ssi*  J 
«leBt  warrant  for  the  granting  of  sneh  sequeatimtion,  without  any  writ  or  other  proeefdtagi  ts' 
authorise  the  same;  and  such  sequestration  shall  accordingly  be  issued,  as  the  same  might  hsTi 
been  issued  upon  any  writ  of  levari  (hcias  founded  upon  any  judgment  against  snch  prUoasr." 
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assignees  irhen  this  writ  of  isequestrari  facias  issued.  The  interim  order 
under  the  7  &  8  Vict.  c.  96,  s.  6,  operates  a  protection  of  the  insolvent 
from  all  ^*  process"  which  might  affect  property  vested  in  the  assignees. 
The  rights  of  a  creditor  are  not  to  be  taken  away  without  express 
words. 

WeMjfy  in  support  of  his  rule. — By  the  express  ^language  of  t-^qaa 
the  5  fc  6  Vict.  c.  116,  s.  1,  the  interim  order  operates  ^\  a  pro-  '- 
tection  to  the  prisoner  ^om  aU  proeesM  whatever^  either  against  his  per- 
son or  his  property  of  every  descriptionV  Here,  all  the  proceeding 
took  place  after  the  making  of  the  protecting  order.  The  5  &  6  Vict 
c.  116  is  not  to  be  taken  in  pari  materia  with  the  ordinary  insolvent 
acts :  its  object  was,  to  give  temporary  protection  to  persons  coming 
forward  and  giving  up  their  property  for  the  general  benefit  of  their 
creditors :  this  is  shown  by  the  preamble, — '^  Whereas  it  is  expedient  to 
protect  from  all  process  against  the  person  such  persons  as  have  become 
indebted  without  any  fraud  or  gross  or  culpable  negligence,  so  as  never- 
theless their  estates  may  be  duly  distributed  among  their  creditors/' 
And  the  plain  meaning  of  the  enacting  words,  is,  that,  pending  the 
protection,  the  person  and  property  of  the  petitioner  shall  be  free  from 
all  molestation.  This  is  further  carried  out  by  the  5th  and  7th  sections* 
[Cbowber,  J. — Does  the  let  section  mean  more  than  that  the  interim 
order  sball  enure  as  a  protection  of  the  person  of  the  petitioner,  and  of 
the  property  which  on  the  final  order  is  by  s.  7  to  Test  in  the  assignees?] 
That  is  the  question.  [Crowdbr,  J. — How  do  you  get  over  the  case 
of  Bishop  V.  Hatch  ?]  Whether  the  property  passes  to  the  assignees  or 
not,  is  immaterial.  [Williams,  J. — How  are  the  assignees  to  provide 
for  the  performance  of  the  necessary  duties  of  the  benefice  ?]  It  is  not 
necessary  to  insist  on  the  rights  of  the  assignees.  All  that  is  contended 
for  on  the  part  of  the  defendant,  is,  that  pending  the  proceedings  under 
his  petition,  there  is  a  stay  of  all  process  whatever  as  against  his  person 
and  his  property.  It  is  not  contended  that  the  process  is  void,  but 
merely  that  it  is  stayed.  Cur.  adv.  vult. 

WiLLiAHS,  J.,  now  delivered  the  judgment  of  the  court : — 

*This  was  a  rule  obtained  by  the  defendant  calling  upon  the  t-^qak 
plaintiff  to  show  cause  why  a  writ  of  sequestrari  facias  should  '- 
not  be  set  aside,  upon  the  ground  that,  as  the  defendant  had  obtained  an 
interim  order  under  the  statutes  5  &  6  Vict.  c.  116,  and  7  &  8  Vict  c. 
96,  the  issuing  of  the  sequestrari  facias  was  in  violation  of  the  1st  sec- 
tion of  the  first-mentioned  act,  which  enacts,  that,  when  the  interim 
order  is  obtained,  all  process  against  person  or  property  shall  be  stayed. 

The  case  was  argued  on  the  last  day  of  Michaelmas  Term,  before 
Cockbom,  G.  J.,  and  my  brothers  Crowder  and  Willes,  and  myself:  and 
we  are  of  opinion  that  the  rule  should  be  discharged. 

The  law  is  clear,  that  property  consecrated  to  divine  uses  shall  not  be 
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takea  in  execution  by  temporal  hands.  Thus,  the  glebe  or  churchyard 
cannot  be  taken  under  an  elegit.(a) 

Upon  this  principle  it  was  held  in  Arbuckle  «.  Cowtan,  3  Boe.  k  Pol. 
821,  that  profits  of  a  benefice  did  not  pass  under  an  assignment  pursu- 
ant to  the  then  insolvent  act. 

The  same  principle  was  again  affirmed  in  Bishop  v.  Hatch^  1  Ad.  ft 
E.  171  (E.  0.  L.  B.  ¥ol.  28),  8  N.  &  M.  498,  where  it  was  considered 
by  Patteson,  J.,  that  the  assignees  of  an  insolvent  under  the  7  G. 
4,«c.  57,  even  without  the  introductory  words  of  the  28th  section, 
would  have  been  confined  to  the  peculiar  remedy  given  by  that  section 
of  the  stati^te  (similar  to  s.  65  of  the  1  &  2  Vict.  c.  110);  see  abo 
*8461  ^***®  ^'  Bishop,  1  0.  M.  &  B.  607,t  S-  C.  8  Dowl.  *P.  C.  284, 

^  -'  more  fully  reported,  and  Hawkins  v*  Ckithercole,  6  De  Gez, 
M'N.,  &  G.  1.(4) 

The  statutes  now  under  consideration,  construed  with  reference  to  the 
above  rule  of  law,  contain  no  provision  by  which  the  assignees  can 
obtain  the  profits  of  an  ecclesiastical  benefice :  and,  as  we  think  it  clear 
that  only  such  property  as  would  pass  to,  or  could  be  distributed  by,  the 
assignees  under  the  act,  is  protected  from  process  by  the  interim  order, 
it  follows  that  a  writ  of  sequestrari  facias  not  affecting  such  property, 
but  being  a  direction  to  the  bishop  to  apply  the  surplus  proceeds  of  the 
defendant's  ecclesiastical  benefice,  after  providing  for  the  cure  of  souls 
and  other  necessary  outgoings,  towards  payment  of  the  plaintifi^s  debt, 
has  been  properly  issued,  and  the  rule  to  set  it  aside  must  therefore  be 
discharged  with  costs.  Bule  discharged,  with  costs. 

(a)  See  OUWt  on  Bzeontions,  p.  40,  dting  Jeiik.  Cent  p.  S07»  where  it  is  nid  ttuvk  mi  **  elegit 
does  not  lie  of  the  glebe  land  of  a  pnnon  or  rionr,  no  more  than  of  n  ohvrehyaid :  eti  aolam  Deo 
odbiecntnm/'— referring  to  M.  29  Bd.  3,  fo.  44,  and  2L  21  Ed.  4,  fo.  45,  b. 

(6)  Where  it  wa«  held  that  a  rtgietered  judgment  against  a  clergyman  do^s  not  ereate  a  ehsrge 
opon  his  benellee  entitling  the  Jadgment-^reditor  to  the  appointment  of  a  reodTer,  vnder  the  1 
k  2  Viot  c  110,  s.  18. 
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In  an  action  by  a  reversioner,  for  an  iqjniy  to  his  rerersion,  by  the  ereetion  of  worhshops  voA  % 
forge  and  chimney  on  lind  a4joining  his  honses,  in  the  ooeupation  of  Us  tenants,  and  eauiiff 
smoke  to  issne  from  UrtI  Chimney,  and  making  lond  noises,— the  eridenoe  was,  that  the  chin- 
ney  was  built  by  the  defWidant's  landlord,  and  that  large  quantities  of  smoke  issued  from  it  ia 
oonsequence  of  flres  lighted  by  the  defendant  for  the  pnrposei  of  >is  trade,  and  that  the  plsis' 
tiff's  tenants  gare  notioe  to  quit:^ 

Held,  that  there  was  no  eridenoe  to  ge  to  the  Jury  to  prore  injury  to  the  roTersion ;  foTr  thet.  t<^ 
entitle  the  plaintiff  to  maintain  the  action,  the  injury  complained  of  must  be  of  a  permaaeot 
character,  and  the  only  act  chargeable  to  the  defondant,  the  lighting  the  fires,  net  being  io  it! 
nature  permanent. 

,Thi8  was  an  action  for  an  injury  to  the  plaiptiflTs  reversion,  bj  the 
erection  of  certain  workshops  and  forges  on  land  adjoining  the  plaintifs 
houses,  making  fires  therein,  and  causing  smoke  to  issue  therefrom,  ftc. 
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^ '      • ■ 

The  declaration  stated,  that,  before  and  at  the  time  of  the  committing 
of  the  grieyanceB  thereinafter  mentioned,  certain  messnages  and  dwell- 
ing-honses,  with  the  appurtenances,  of  the  plaintiff,  were  respectiyely  in 
the  occupation  of  certain  tenants  thereof  to  the  plaintiff,  the  reyersion 
thereof  respectiyely  then  and  still  belonging  to  the  plaintiff:  yet  that 
the  defendant,  whilst  the  said  messuages  and  dwelling-houses,  with  the 
appurtenances,  were  so  in  such  occupation  as  aforesaid,  wrongftillj  and 
onjustly,  without  the  leaye  or  license  of  the  plaintiff  and  his  said  tenants, 
and  against  their  will  respectiyely,  built  and  erected  certain  workshops, 
manufactory,  and  forges,*  and  other  permanent  works,  adjoining  and 
close  to  the  messuages  and  dwelling-houses  aforesaid,  foi^the  purpose  of 
working  and  permanently  continuing  to  work  the  same  in  the  manner 
thereinafter  mentioned,  and  then  wrongfully  and  unjustly  made  and 
caused  to  be  made  and  continued  therein  and  thereon  diyers  large  and 
injurious  fires  against  the  will  of  the  plaintiff  and  his  said  tenants,  and 
made  thereon  wrongfully  and  injuriously  and  continuously  loud,  heayy, 
jarring,  hammering,  battering,  and  agitating  sounds  and  noises ;  and  by 
reason  of  the  premises,  and  of  the  smoke,  blacks,  and  other  gaseous 
effluyia  arising  from  the  said  fires  and  forges  entering  into  wd  difiusijtg 
themselyes  in,  upon,  oyer,  *and  throughout  the  said  messuages  and  r^iqig 
dwelling-houses,  the  same  had  respectiyely  become  utterly  and  ^ 
permanently  uninhabitable,  and  the  said  tenants  respectiyely  had- been 
and  would  be  compelled  to  quit  and  leaye  the  same  respectiyely,  and  to 
cease  to  be  the  tenants  thereof,  and  the  plaintiff  would  be  unable  to  Ut 
the  same,  or  to  turn  the  same  to  any  beneficial  or  profitable  accounti 
and  the  same  had  become  and  were  thereby  greatly  deteriorated  in  yalue, 
and  the  present  market  price  thereof  was  thereby  greatly  diminished^ 
and  the  plaintiff  had  been  and  was  and  would  be  permanently  injured, 
prejudiced,  and  aggrieyed  in  his  reyersionary  estate  and  interest  in  the 
said  messuages  and  dwelling-houses  by  reason  of  the  premises:  And 
the  plaintiff  claimed  600L 

Plea,  not  guilty ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Lord  Campbell,  0.  J.,  at  the  last  assizes 
for  the  county  of  Norfolk.    The  facts  were  as  follows : — 

The  plaintiff  was  the  owner  of  a  plot  of  ground  in  King's  Lynn,  in 
the  eonnty  of  Norfolk,  upon  which  he  built  seyeral  houses  in  1850| 
which  were  let  to  tenants  at  rents  yarying  from  40{.  to  44L  per  annum. 
The  defendant  is  an  agricultural  implement  maker  occupying  premises 
consisting  of  workshops  with  a  forge  and  chimney  and  yard  closely 
adjoining  the  back  yards  of  the  plaintifi^s  houses.  The  workshops,  forge, 
and  chimney  were  erected  (not  by  the  defendant)  in  1851,  and  were  a 
few  feet  only  from  the  back  windows  of  the  plaintiff's  houses.  The 
nuisance  complained  of  consisted  in  the  emission  of  smoke  from  the 
forge  chinmey,  to  such  an  extent  that  great  quantities  of  soot  entered 
the  wmdows  in  the  rear  of  the  plaintiff's  houses,  dirtying  and  spoiling 
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the  fanuture  in  the  rooms,  and  of  noises  from  the  hammerings  and 
offensive  smells  from  the  burning  of  old  wood  in  the  yard.  It  wu 
^iUQl  P'^^^)  ^^  ^^  P^^^  ^^  ^^^  plaintiff,  that,  in  conseqnence  of  the  *nm- 
^  sance,  which  was  of  a  serious  character,  some  of  the  plaintitfs 
tenants  had  given  him  notice  to  quit  (though  it  did  not  appear  that  any 
of  them  had  actually  quitted) ;  and  that,  in  consequence  of  the  nuisance, 
the  plaintiff's  houses  would  not  realize  as  much  rent  as  they  would  other- 
wise have  done. 

On  the  part  of  the  defendant,  it  was  submitted,  on  the  authority  of 
Mumford  v.  The  Oxford,  Worcester,  and  Wolverhampton  Railway  Com- 
pany, 1  Hurlsk  &  N.  84,t  and  Dobson  v.  Blackmore,  9  Q.  B.  991  (E. 
G.  L.  B.  vol.  58),  that,  to  entitle  the  plaintiff,  as  reversioner,  to  main- 
tain this  action,  it  was  incumbent  on  him  to  show  that  the  wrong 
complained  of  was  in  its  nature  permanent;  and  that  there  was  no 
evidence  here  that  the  nuisances  complained  of  were  otherwise  than  of 
a  mere  temporary  description. 

For  the  plaintiff,— conceding  that,  according  to  the  cases  cited,  the 
fires  in  the  yard  and  the  noises  would  not  constitute  a  cause  of  action, 
—it  was  insisted  that  the  smoke  from  the  chinmey  was  a  nuisance  of  a 
permanent  nature,  and  therefore  an  injury  to  the  reversion. 

His  Lordship  ruled  that  the  nuisances  which  were  merely  of  a  tem- 
porary nature,  such  as  the  fires  in  the  yard,  and  the  noises,  would  not 
give  a  right  of  action :  but  with  reference  to  the  smoke  issuing  from 
the  foundry  chinmey,  he  thought  the  case  distinguishable  frtmi  Mom- 
ford  V.  The  Oxford,  Worcester,  and  Wolverhampton  Railway  Gompanj, 
and  that  there  was  evidence  to  go  to  the  jury  to  prove  injury  to  the 
reversion:  but 'he  reserved  leave  to  the  defendant  to  move  to  enters 
nonsuit,  if  the  court  should  be  of  opinion  that  there  was  no  injniy  to 
the  reversion. 

A  verdict  having  been  found  for  the  plaintiff,  damages  40«., 

O'Mallejfj  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  niBi 
*8501  ^^^^^£^7)  ^  granting  which  CressweU,  J.,  ^observed : — ^The 
^  case  referred  to  makes  it  imperative  on  the  court  to  grant  the 
rule,  though  as  regards  the  smoke  there  may  be  a  difference.  In  the 
case  of  an  indictment  against  a  man  for  a  nuisance  in  permitting  smoke 
to  issue  from  a  chimney,  it  may  be  a  question  whether  the  sheriff,  under 
a  writ  of  prostration,  would  do  all  he  is  bound  to  do,  by  going  to  the 
premises  to  put  out  the  fire.  It  may  be  that  the  chimney,  which  was 
erected  for  the  purpose,  followed  by  the  emission  of'smoke,  would  con- 
stitute the  cause  of  complaint. 

Byleiy  Serjt.,  and  Oouehy  showed  cause. — ^It  may  be  conceded  that  a 
mere  temporary  trespass,  where  no  actual  injury  is  done,  affords  no 
ground  of  action  to  the  reversioner.  That  was  the  case  of  Baxter  v. 
Taylor,  4  B.  &  Ad.  72  (B.  0.  L.  R.  vol.  24),  1  N.  &  M.  11  (E.  C.  L- 
B.  vol.  28),  where  the  thing  complained  of  was  a  mere  transient  trei* 
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p«88y  not  necessarily  injurious  to  the  plaintiff's  reversionary  interest, 
though  accompanied  by  a  claim  of  right,  inasmuch  as  acts  of  that 
sort,  afl  Taunton,  J.,  observed,  <<  could  not  operate  as  evidence  of 
right  against  the  plaintiff,  so  long  as  the  land  was  demised  to  tenants, 
because,  during  that  time,  he  had  no  present  remedy  by  which  he 
could  obtain  redress  for  such  an  act."  Here,  however,  the  complaint 
is  of  a  nuisance  arising  from  works  of  a  permanent  nature.  [Cress- 
well,  J. — The  permanent  works  were  not  in  themselves  a  nuisance. 
It  was  the  lighting  the  fire  that  made  the  chimney  obnoxious.]  It 
is  of  the  chimney  as  used  that  the  plaintiff  complains.  The  merely 
placing  a  log  of  wood  across  a  way,  to  the  obstruction  of  a  tenant, 
would  not  give  the  reversioner  a  right  of  action :  but  building  a  wall  or 
planting  a  hedge  across  it  would,  because  that  would  be  a  permanent 
mterference  with  the  right.  [Gbowdbr,  J. — ^Who  is  to  determine  what 
is  permanent,  and  what  not?]  The  jury.  In  Aldred's  Case,  9  Co.  Rep. 
58,  it  was  held,  that  an  action  on  the  case  lies  for  erecting  a  hog-stye  so 
*^ear  the  house  of  the  plaintiff  that  the  air  thereof  was  corrupted,  r^^ot^-t 
So  of  a  lime-kiln,  if  the  smoke  enters  the  plaintiff's  house,  so  that  '- 
he  cannot  dwell  there :  so  of  a  dye-house,  &c.,  if  the  filth  runs  into  his 
fish-pond,  &c.  Wray,  C.  J.,  there  says :  ^^  The  building  of  a  lime-kiln  is 
good  and  profitable ;  but,  if  it  be  built  so  near  a  house  that  when  it 
bnms  the  smoke  thereof  enters  into  the  house,  so  that  none  can  dwell 
there,  an  action  lies  for  it.  So^  if  a  man  has  a  watercourse  running  in 
a  ditch  from  the  river  to  his  house,  for  his  necessary  use ;  if  a  glover 
lets  up  a  lime-pit  for  calf-skins  and  Bheep«Bkins  so  near  the  said  water- 
course that  the  corruption  of  the  lime-pit  has  corrupted  it,  for  which  cause 
his  tenants  leave  the  said  house,  an  action  on  the  case  lies  for  it,  as  it 
is  adjudged  in  18  H.  7,  fo.  26  b :  and  this  stands  with  the  rule  of  law 
and  reason,  ac.  Prohibetur  ne  quis  faciat  in  suo  quod  nocere  possit  alieno : 
et,  sic  utere  tuo  ut  alienum  non  laedas."  And  Coke  adds :  ''  Vide  in 
the  Book  of  Entries,  tit.  Nuiiancey  406  b,  he  who  has  a  several  piscary 
in  a  water  shall  have  an  action  against  him  who  erects  a  dye-house,  ac 
fimos  fceditates,  et  alia  sordida  extra  domum  pned'  decurrentia  in  pis- 
cariam  pned'  deourrere  fecit,  per  quod  idem  proficuum  piscarise  suae 
pned'  totaliter  amisit,  &c.  And  there  is  another  precedent  against  a 
dyer,  &c.,  quod  idem  Henricus  in  mansione  sua  praad'  ob  metum  infec- 
tionis  per  horridum  foetorem  fumi,  fosditatb,  et  aliorum  sordidoruro,  &c., 
per  magnum  tempus  morari  non  audebat.  So,  in  the  case  at  bar,  foras- 
much as  the  declaration  is,  that  the  defendant,  maliciously  intending  to 
deprive  the  plaintiff  of  the  use  and  profit  of  his  house,  erected  a  swine- 
stye  tarn  prope  aulam  et  conclave  ipsius  Willielmi,  ac  sues  et  porcos  sues 
in  sdificio  Ulo  posuit,  et  ill'  ibid'  per  magnum  tempus  custodivit,  ita 
quod  fodtidi  et  insalubres  odores  sordidorum  pr»d'  suum  et  porcorum 
prsed'  Thomae  in  aulam,  &c.,  penetran'  et  influen',  idem  Willielmus  et 
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^ocoi  f*nitt^  siiiy  &c.,  in  messaag'  prs&dict'  *conver8ante8  existen'  abs- 
-'  que  perioulo  infectionis  in  aal&,  &c.,  continnare  sea  remanere  nnc 
potaernnty  preetezta  cnjus  idem  Will'  totum  commodom,  kcy  mazimft 
partis  prsed'  messaag'  per  totum  tempos  prsed'  totaliter  perdidit.     To 
^hich  declaration  the  defendant  pleaded  not  gailty,  and  was  found 
guilty  of  the  matter  in  the  declaration :  it  was  adjudged  that  the  plain- 
tiff should  recover."    The  corruption  of  the  watercourse  in  the  case 
there  put,  was  as  much  the  act  of  a  free  agent  as  the  lightmg  of  the 
fire  was  here.    [Gbbsbwbll,  J. — I  presume  the  stream  was  permanently 
corrupted.    The  nature  of  the  user  was  continuous.    Not  so  of  a  chim- 
ney.]   In  the  one  case,  foulness  was  created  and  communicated  to  the 
stream;  in  the  other,  the  corruption  was  communicated  to  the  atmo- 
sphere surrounding  the  house.    In  Mumford  v.  The  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company,  there  was  nothing  of  a  permanent 
nature  in  that  which  wad  complained  of :  there  was  no  allegation  of  a 
continuance  of  the  noises.    Pollock,  0.  B.,  says, — '*  The  hammering  and 
noises  may  be  stopped  and  the  shed  removed  at  any  time/'    And  Bram- 
well,  B.,  says, — *^  The  real  injury  results  from  the  presumed  intention  to 
continue  the  noises.     The  premises  are  not  depreciated  in  value  by  any- 
thing that  has  been  actually  done."    [Grbbswell,  J. — Suppose  the  plain- 
tiff 's  premises  were  demised  for  ten  years,  and  the  defendant's  tor  fioty  and 
the  defendant's  tenant  made  the  fires  and  caused  the  smoke, — could  the 
plaintiff  maintain  an  action  against  the  occupier  as  for  an  injury  to  his  re- 
version?] It  is  submitted  that  he  might.  Though,  according  to  the  ordi- 
nary course  of  events,  the  reversion  would  not  fall  into  possession  untfl 
the  expiration  of  the  ten  years,  nevertheless  it  may  do  so.    [Crbsswell, 
J. — Making  fires  in  1856,  would  not  be  a  nuisance  in  1857.]    That  de- 
pends upon  whether  the  lighting  the  fires  is  to  be  looked  at  independently 
of  the  preparation  of  the  place  for  lighting  them.  [Crbsswell,  J. — ^It 
^nf-qi  "^must  be  borne  in  mind  that  the  building  of  the  chimney  was  not 
-*  the  act  of  the  defendant,  but  that  of  his  landlord.    Suppose  this 
case : — The  plaintiff  has  premises  which  are  in  the  possession  of  a  tenant 
under  a  lease  which  will  last  ten  years :  the  proprietor  of  the  adjoining 
land  builds  a  forge  and  chimney,  and  lets  them  for  five  years ;  and  his 
tenant  makes  fires,  the  smoke  from  which  annoys  the  occupier  of  the 
plaintiff's  premises :  could  the  plaintiff  sue  the  tenant  for  an  injury  to 
his  reversion  ?]    In  the  case  put,  the  tenant  did  only  part  of  the  act  the 
conjunction  of  which  causes  the  injury.    [Crbsswell,  J. — ^It  is  con- 
ceded that  the  mere  building  the  forge  and  chimney,  if  nothing  more 
were  done,  would  be  no  injury  to  the  reversion.     That,  therefore,  brings 
it  to  the  question  whether  the  act  here  charged  against  the  defendant  is 
a  thing  of  a  permanent  nature.]    Several  things  must  concur  to  give  a 
cause  of  action, — ^the  erection  of  the  forge  and  chimney,  the  lightmg  of 
the  fire,  and  the  disturbance  to  the  tenants,  and  the  consequent  dimina- 
tion  of  the  saleable  value  of  the  premises.    [Crbsswell,  J. — Mtay 
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things  of  that  sort  would  fail  to  give  a  cause  of  action :  nuisances,  for 
instance,  arising  from  the  formation  of  railways,  and  the  like.]  Those 
would  be  acts  authorized  by  parliament ;  and  in  such  cases  ample  provi- 
sions are  made  for  insuring  compensation  to  parties  aggrieved.  Here,' 
the  act  is  wrongful  and  actionable  fany  occupier  might  sue.  The  meaning 
of  *^  permanent"  in  these  cases,  is  not  that  the  state  of  things  must  neces* 
earily  continue.  [Williams,  J. — In  Tucker  v.  Newman,  11  Ad.  &  E.  40 
(E.  C.  L.  R.  vol.  89),  8  P.  &  D.  14,  building  a  roof  with  eaves  which  dis- 
charged rain-water  by  a  spout  into  adjoining  premises,  was  held  to  be  an 
injury  for  which  the  landlord  might  recover,  as  reversioner,  while  they 
were  under  demise,  if  the  jury  thought  there  was  a  damage  to  the  rever- 
sion.] The  leading  cases  on  this  subject  in  comparatively  modern  times 
sre  Jesser  v.  Gifford,  4  Burr.  2141,  and  Tomlinson  v.  Brown,  there 
*dted.  Jesser  v.  Gifford  was  an  action  for  erecting  a  wall,  r^oe^ 
whereby  the  plaintiff's  lights  were  obstructed.  The  declaration  *- 
eontained  two  counts :  in  the  second,  the  plaintiff  counted  as  the  rever* 
iumer :  and  a  verdict  having  been  given  for  the  plaintiff,  with  general 
damages,  a  motion  was  made  to  arrest  the  judgment,  on  the  ground  that 
the  action  would  not  lie  by  a  revenumerj  being  only  an  injury  to  the 
person  in  pouenwn.  Aston,  J.,  said,  ^^  he  had  looked  into  it,  and  had 
found  a  case  S.  P.  with  the  present;  and  accordingly  cited  Tomlinson 
«.  Brown,  as  of  H.  28  G.  2,  but  it  was  determined  in  Easter  Term,  17^5. 
It  was  an  action  brought  by  the  owner  of  the  inheritance,  for  a  nuisance 
in  obstructing  lights  and  breaking  his  wall.  A  general  verdict  for  die 
plaintiff.  Mr.  Norton,  in  arrest  of  judgment,  objected  that  a  temporary 
nuisance  can't  be  an  injury  to  the  inheritance :  it  may  be  abated  be- 
fore the  estate  comes  into  possession :  and  he  cited  Some  v.  Barwish, 
Cro.  Jac.  281 ;  and  observed,  that,  if  this  would  hold,  the  defendant 
would  be  liable  to  a  dovMe  action, — one  by  the  possessor  of  the  estate ; 
the  other  by  the  reversioner.  Mr.  Orowle  showed  cause  on  behalf  of  the 
plaintifl^  and  insisted  that  it  was  a  damage  done  to  the  inheritance :  if 
the  reversioner  wanted  to  sell  the  reversion,  this  obstruction  would 
certainly  les$en  the  value  of  it.  The  court  were  of  opinion  that  an 
action  might  be  brought  by  one  in  respect  of  his  possession;  and 
by  the  other  in  respect  of  his  inheritance,  for  the  injury  done  to  the 
value  of  it."  Lord  Mansfield. — ^^That  is  decisive:"  and  the  rule 
was  discharged.  [Cbbsswbll,  J. — ^The  nuisance  there  complained 
of  was  of  a  permanent  nature :  in  the  ordinary  course  of  events, 
a  wall  will  remain  until  something  is  done  to  prevent  its  continu- 
ance.] So,  here,  in  the  ordinary  course  of  things,  this  chimney  wil. 
continue  to  vomit  forth  smoke.  [Gbesswbll,  J. — If  something  else 
ia  done;  if  a  fire  is  lighted  in  it.  Crowdbr,  J. — Have  you  any 
Authority  for  saying  that  whether  the  obstruction  or  the  nuisance  r^to  r  i* 
b  permanent  or  not  is  a  question  for  th&  jury?  Williams,  J.  ^ 
-This  court  so  treat  it  in  EidgiU  v.  Moore,  9  0.  B.  864  (E.  G.  L.  B. 
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Tol.  67.)]  Young  v.  Spencer,  10  B.  k  C.  145  (E.  G.  L.  B.  rol.  ^, 
5  M.  &  B.  47,  was  an  action  by  a  reversioner  against  his  lessee  for 
years  for  opening  a  new  door,  whereby  the  house  was  weakened  and 
injured,  and  the  plaintiff  prejudiced  in  his  reversionary  estate  and 
interest  in  the  premises :  the  defendant  pleaded  not  guilty ;  and  the 
jury  found  that  the  lessee  did  open  the  door  without  leave,  but  that 
the  house  was  not  in  any  respect  weakened  or  injured  by  it ;  wherenpon 
the  judge  directed  a  verdict  to  be  entered  for  the  plaintiff  with  nominil 
damages,  subject  to  a  case :  and,  after  argument,  it  was  held  that  tlie 
plaintiff  was  not  at  all  events  entitled  to  a  verdict ;  but,  as  the  rever- 
sionary interest  of  the  plaintiff  might  be  injured,  although  the  houM 
itself  was  not,  and  that  question  had  not  been  submitted  to  the  jurj, 
the  court  ordered  a  new  trial.  [Williams,  J. — ^Lord  Tenterden  there 
puts  it  on  the  ground  of  the  act  having  a  tendency  to  destroy  the  evi- 
dence  of  title.  Gbbsswbll,  J. — ^There  was  no  question  there  made 
as  to  the  injury  being  permanent.  Crowdbb,  J. — Is  it  for  the  jurj 
to  say  whether  the  nuisance  is  or  is  not  of  a  permanent  nature?]  Li 
Tucker  v.  Newman,  11  Ad.  &  E.  40  (E.  C.  L.  B.  vol.  89),  8  P.  &  D. 
14,  Lord  Denman,  in  leaving  the  case  to  the  jury,  told  them  that  it 
was  for  them  to  say  whether  the  construction  of  the  eaves  was  such  as 
to  cast  the  water  on  the  plaintiff's  premises ;  that  there  was,  in  his 
opinion,  a  fair  case  to  show  that  permanent  injury  was  created ;  that 
the  dripping  might  possibly  be  injurious  to  the  reversion ;  and  that  tiC 
woifor  them  to  amiider  whether  it  woe  $o  or  net.''  Here,  the  court 
are  called  upon  to  say  that  there  was  no  evidence  of  any  such  bjoiy 
as  to  sustain  the  action.  «  Permanent"  with  respect  to  a  treepaeiy  is  not 
susceptible  of  the  same  meaning  as  it  is  when  dealing  with  a  questicm 
^oea-}  ^^  nuisance.  If  *the  nuisance  affects  the  value  of  the  reversion, 
-^  the  reversioner,  who  is  entitled  at  any  moment  to  sell,  has  a  ri|^t 
of  action.  It  was  proved  here,  and  indeed  it  was  perfectly  obvioiu, 
that  the  saleable  value  of  the  plaintiff's  premises  was  materially  dimin- 
ished by  reason  of  the  nuisance  complained  of.  [Cbbsswbll,  J. — ^Yoa 
do  not,  I  presume,  contend  that  everything  that  diminishes  the  saleable 
value  gives  a  right  of  action?]  Certainly  not.  It  is  true  that  the 
buildings  alone  do  not  produce  the  nuisance ;  but  they  are  constructed 
for  the  purpose  of  carrying  on  a  particular  trade,  which  cannot  be 
carried  on  without  fires;  and,  the  chimney  being  there,  it  must  be 
assumed  that  it  will  continue  to  be  used  in  the  way  complained  of. 
In  The  King  v.  Moore,  8  B.  &  Ad.  184  (E.  C.-L.  B.  vol.  28),  an  indict- 
ment  charged  the  defendant  with  keeping  certain  enclosed  lands  near 
the  King's  highway,  for  the  purpose  of  persons  frequenting  the  same 
to  practise  rifle-shooting,  and  to  shoot  at  pigeons  with  fire-arms ;  and 
that  he  unlawfully  and  injuriously  caused  divers  persons  to  meet  there 
for  that  purpose,  and  suffered  and  caused  a  great  number  of  idle  and 
disorderly  persons  armed  with  fire-arms  to  meet  in  the  highways,  ftCf 
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near  the  said  enclosed  gronndsi  discluirging  fire-arms,  making  a  great 
noise,  &c.y  by  which  the  King's  snbjeets  were  disturbed  and  put  in 
periL    At  the  trial  it  was  proved  that  the  defendant  had  converted 
his  premises,  which  were  sitnated  in  Bayswater,  near  a  public  highway 
there,  into  a  shooting-ground,  where  persons  came  to  shoot  with  rifles 
at  a  target,  and  also  at  pigeons ;  and  that,  as  the  pigeons  which  were 
fired  at  frequently  escaped,  persons  collected  outside  of  the  ground  and 
in  the  neighbouring  fields  to  shoot  at  them  as  they  strayed,  causing  a 
great  noise  and  disturbance,  and  doing  mischief  by  the  shot.    It  was 
held  that  the  evidence  supported  the  allegation,  that  the  defendant 
caused  such  persons  to  assemble,  discharging  fire-arms,  &c.,  inasmuch 
as  their  so  doing  was  a  probable  *consequence  of  his  keeping  r^of-p^ 
ground  for  shooting  pigeons  in  such  a  place.    Littledale,  J.,  in  ^ 
giving  judgment,  says, — <<  It  has  been  contended,  that,  to  render  the 
defendant  liable,  it  must  be  his  object  to  create  a  nuisance,  or  else 
that  that  must  be  the  necessaty  and  inevitaHe  result  of  his  act.    No 
doubt,  it  was  not  his  object, but  I  do  not  agree  with  the  other  position; 
because,  if  it  be  but  the  probable  consequence  of  his  act,  he  is  answer- 
able as  if  it  were  his  actual  object.    If  the  experience  of  mankind  must 
lead  any  one  to  expect  the  result,  he  will  be  answerable  for  it."   [Cbbss- 
WSLL,  J. — That  case  is  rather  wide  of  this :  the  defendant,  by  holding 
out  his  premises  as  a  shooting-ground,  enticed  the  parties  to  come  there 
and  commit  the  nuisances  complained  of.    Was  the  case  in  the  Year 
Book,  T.  13  H.  7,  fo.  26,  an  action  by  the  reversioner?]     It  was. 
[Cb^swxll,  J. — ^The  case  of  the  lime-kiln,  cited  in  Aldred's  case,  9 
Co.  Rep,  59  a,  I  presume  was  an  action  by  the  occupier.    Williams,  J. 
— There  is  some  trace  of  the  action  in  the  note  to  Rich  v.  Basterfield, 

4  C.  B.  783,  805  (E.  G.  L.  R.  vol.  56),(a)  by  the  name  of  Daulby  v. 
Berch,  M.  4  £.  8,  fo.  36 ;  Lib.  Ass.  Anno.  4,  fo.  6,  pi.  3 ;  resumed,  M. 

5  E.  3,  fo.  43,  ph  36.]    The  proper  question  for  the  jury  in  these, 
cases  is,  whether  the  reversion  is  injured. 

0' Mallet/^  Q.  C,  and  2>.  jD.  Keane^  in  support  of  the  rule. — It  is  con- 
ceded that  diere  was  nothing  unlawful  in  the  erection  of  this  chimney : 
all  that  is  complained  of,  is,  the  use  that  is  made  of  it.  The  judgment 
in  Tucker  v.  Newman,  11  Ad.  k  E.  40  (E.  G.  L.  R.  vol.  39),  3  P.  &  D. 
14,  was  founded  upon  the  fact  that  the  thing  itself  which  constituted  the 
nuisance  was  permanent, — that  is,  something  which  would  probably,  and 
in  the  natural  course  of  things,  continue  down  to  the  time  when  the 
reversion  would  come  into  posses8ion.(a)  Upon  the  same  principle  it 
^was  that  an  assize  of  nuisance  was  held  to  lie,  in  Trahem's  Case,  r^iqeo 
Gobd.  221,  Case  221,  for  raising  a  house  so  high  as  to  injure  the  ^ 
plaintiff's  windmill.  But,  in  Rex  v.  Pappineau,  2  Stra.  686,  it  was 
held,  that,  where  a  nuisance  is  temporary,  as,  the  steeping  stinking  hides, 
fcc,  in  a  watercourse,  there  need  not  be  judgment  that  it  be  abated, — 

(a)  And  fM  F*7  v.  Pnnde*,  1  C.  B.  828  (B.  C.  L.  B.  toI  60). 
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the  nuisance  arising,  not  from  the  erection  of  the  mill,  bat  from  the  use 
that  was  made  of  it.(a)    In  Baten's  Case,  9  Co.  Rep.  53  b,  a  distinc- 
tion is  taken  between  a  nuisance  whidk  is  of  a  temporary  character  only, 
and  one  which  is  permanent    In  Hopwood  v.  Schofield,  2  M.  &  Rob.  34, 
where  it  was  held  that  a  reversioner  cannot  sue  for  the  obstruction  of  a 
right  of  way,  unless  the  obstruction  be  such  as  either  permanently  injures 
.the  estate,  or  operates  in  denial  of  the  righty Patteson,  J.,  says :  ^^ I  do 
not  say  that  a  right  of  way  may  not  be  obstructed  under  such  circum- 
stances as  would  entitle  the  reversioner  to  an  action  on  the  case;  bot 
Jackson  v.  Pesked,  1  M.  &  Selw.  284,  and  all  the  authorities  show  that 
he  can  only  sue  for  a  permanent  injiiry  to  the  object  of  his  reversionary 
interest.    How  can  that  injury  be  called  permanent,  which,  it  is  in  evi- 
dence, can  be  redressed  in  a  few  days?"    So,  here,  how  can  that  be 
said  to  be  an  injury  to  the  plaintiff's  reversion,  which  is  but  the  act  of 
to-day,  and  which  may  possibly  not  be  repeated  to-morrow  7    Rich  v. 
Basterfield,  4  0.  B.  788  (E.  C.  L.  R.  vol.  66),  was  decided  upon  a  ground 
which  must  dispose  of  this  case.    The  action  was  brought  against  the 
owner  of  premises,  for  a  nuisance  arising  from  smoke  issuing  out  of  a 
chimney,  to  the  prejudice  of  the  plaintiff  in  his  occupation  of  an  adjoin- 
ing messuage ;  and  it  was  sought  to  be  sustained  on  the  ground  that  A., 
having  erected  the  chimney,  and  let  the  premises  with  the  chimney  so 
erected,  had  impliedly  authorized  the  lighting  of  a  fire  therein :  but  it 
^Qf-q-i  *wa8  held  that  the  action  would  not  lie.     The  building  the  chim- 
-^  ney  here  gives  no  cause  of  action :  and  the  intention  to  light 
future  fires  gives  no  cause  of  action.    [Williams,  J. — When  was  the 
expression  ^^  permanent  injury"  or  ^'permanent  nuisance"  first  used  with 
reference  to  ^is  subject  ?]    As  early,  at  all  events,  as  the  case  of  Rez 
V,  Pappineau.    The  injury,  in  order  to  sustain  this  action,  must  be  to 
the  property,  and  not  to  the  personal  comfort  of  those  residing  there: 
smoke  and  noises,  therefore,  differ  materially  from  the  erection  of  a  wall 
or  projecting  eaves,  or  the  darkening  of  a  light.    Mumford  v.  The  Oxford, 
Worcester,  and  Wolverhampton  Railroad  Company,  1  Hurlst.  &  N.  84,1 
is  expressly  in  point.    It  was  there  held,  that  a  reversioner  could  not 
maintain  an  action  against  a  railway  company  for  making  loud  ham- 
mering noises  in  a  shed  adjoining  his  house,  by  reason  whereof  the  ten- 
ant quitted,  though  it  appeared  that  he  was  afterwards  unable  to  let  the 
house  except  at  a  lower  rent.    Pollock,  C.  B.,  says :  ^'  The  hammering 
and  noises  may  be  stopped,  and  the  shed  removed  at  any  time.    In'order 
to  give  a  right  of  action  to  a  reversioner,  the  injury  must  be  of  a  per- 
manent character."     And  Alderson,  B.,  said:  ^^  A  reversioner  cannot 
maintain  an  action  for  an  injury  not  necessarily  permanent.    This  injury 
is  not  in  its  nature  permanent.     Till  the  reversioner  comes  into  posses- 
sion, he  is  not  prejudiced.    There  was  no  evidence  to  be  left  to  the  jury, 
and  nothing  to  lead  to  the  inference  that  the  injury  would  be  permanent, 
except  the  presumed  intention  of  the  defendants  to  continue  the  nni- 

(a)  And  m«  Bez  v.  White  and  Wwd,  1  Bur.  SIS. 


COMMON  BENCH  REPORTS     (1  J.  SCOTT.    N.  S.)        359 

aanoe."  Here^  the  tenant  may  have  fall  oompensation  for  the  injury 
complained  of.  To  hold  thia  action  to  be  maiiitainable,  would  be  to 
Bubject  the  defendant  to  damagefi  twice  over  for  precisely  the  same 
thing.  The  fact  of  the  tenants  quitting,  or  requiring  a  reduction  of 
rent  to  induce  them  to  stay,  affo):4s  no  ground  of  action*  Besides,  here, 
the  tenants  had  not  in  '*'fact  left,  nor  were  the  rents  reduced,  r^eq/^n 
The  plaintiff,  in  effect,  sues  because  he  apprehends  a  damage  or  ^ 
injnry. 

After  the  argument,  the  following  additional  authorities  were  referred 
to  by  2^fi€,— ^Humphry  v.  Dame  Brown^  Dyer,  819  b,  and  Bower  v. 
Hill,  1  Bro.  P«  0.  555.  Cur.  adv.  vult. 

Crssswbij^  Jk,  now  deliv^ed  the  judgment  of  the  court. 

This  was  an  aiction  for  an  irgnrj  to  the  plaintiff's  reversion  by  erect- 
mg  a  manufactory  on  land  adjoining  the  plaintiff's  houses,  and  causing 
smoke  to  issue  from  a  chimney,  and  m^ng  loud  noises.  The  plaintiff 
abo  complained  of  h  nuisance  arising  from  the  lighting  of  wood  fires  in 
the  yard  adjoining  the  factory. 

The  cause  was  tried  before  Lord  Campbell,  at  the  last  assises  for 
Norfolk,  when  his  lordship  ruled  that  the  nuisanceii  merely  of  a  tempo- 
rary nature,  such  as  the  wood  fires  and  the  noises,  would  not  support 
the  action :  but,  irith  reference  to  the  smoke  issuing  from  the  foundry 
chimney,  he  thought  the  case  distinguishable  from  Mumford  v.  The 
Oxford,  Worcester,  and  Wolyerhampton  Railway  Company,  1  Hurlst.  & 
Norm.  84,t  and  that  there  was  evidence  to  go  to  the  jury  to  prove  injury  to 
the  reversion :  but  he  reserved  leave  to  the  defendant  to  move  to  enter 
a  nonsuit,  if  the  court  should  be  of  opinion  that  there  was  no  injury  to 
the  reversion. 

A  rule  nisi  having  been  obtained  accordingly,  cause  was  shown  in  the 
course  of  the  last  term,  before  my  Brothers  Williams  and  Crowder  and 
myself. 

The  only  point  reserved  for  our  consideration,  was,  whether  there  was 
evidence  for  the  jury  of  any  injury  to  the  reversion  in  the  premises  of 
which  the  plaintiff  was  owner,  but  not  the  occupier,  they  being  let  to 
tenants. 

The  evidence  was,  that  the  defendant  erected  a  ^factory  with  ^i^oa^ 
forges  and  a  chimney  within  a  few  feet  from  the  yards  of  the  ^ 
plaintiff's  houses ;  that  fires  were  lighted  in  the  forges ;  and  that  the 
smoke  issuing  from  the  chimney  caused  annoyance  to  the  plaintiff's  ten- 
ants, the  soot  entering  their  windows  and  dirtying  and  spoiling  the  fur- 
niture in  the  rooms ;  and  that  the  tenants  had  in  consequence  given 
notice  to  quit. 

On  the  argument,  it  was  insisted  that  the  injury  done  by  the  defend- 
ant need  not  be  of  a  permanent  nature,  and  that  it  was  sufficient  if  proved 
to  be  )f  such  a  description  as  would  cause  the  reversion  in  the  premises 
to  sell  for  a  smaller  sum  if  brought  into  the  market. 
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After  considering  the  anthorities,  we  are  of  opinion,  that,  sbee,  in 
order  to  give  a  reversioner  an  action  of  this  kind,  there  mnft  be  some 
injury  done  to  the  inheritance,  the  necessity  is  inYolved  of  the  injuiy 
being  of  a  permanent  character. 

The  earliest  instances  of  such  an  action  are,  cutting  trees,  subvertiiig 
the  soil,  and  erecting  a  dam  across  a  stream  so  as  to  cause  it  to  flow 
over  the  plaintiff's  land.  In  the  two  former  cases,  ihe  thing  done  was 
not  removable  or  remediable  during  the  term :  in  the  third,  it  was ;  but, 
being  of  a  permanent  character,  it  was  to  be  assumed  that  it  would 
remain,  and  therefore  was  treated  as  an  injury  to  the  inheritance. 

The  decision  in  Jessel  v.  Oifford,  4  Burr.  2141,  falls  within  the  same 
principle.  A  window  was  obstructed ;  the  obstruction  was  of  a  permanent 
character,  and  would  remain,  unless  something  was  done  to  remedy  tbe 
evil.  Tucker  v.  Newman,  11  Ad.  k  B.  40  (E.  C.  L.  B.  vol.  89),  8  P.  & 
D.  14,  belongs  to  the  same  class. 

Now,  the  building  erected  in  this  case  did  not  injure  the  plaintiiTB 
inheritance :  but  it  is  said  that  the  use  made  of  it  did.  The  real  snbjectp 
matter  of  complaint,  therefore,  is,  not  the  erection  of  the  building,  but 
causing  smoke  to  issue  from  it.  If  the  fires  had  not  been  made 
n-oMi  *^7  ^^^  defendant,  he  could  not  have  been  sued  for  an  injnrj 
-'  either  to  the  possession  or  the  inheritance :  Rich  v.  Basterfield, 
4  C.  B.  788  (E.  C.  L.  B.  vol.  66).  Now,  making  the  fires  and  causing 
smoke  to  issue,  was  not  an  act  of  a  permanent  nature.  It  is  very  like 
the  case  of  Baxter  v.  Taylor,  4  B.  &  Ad.  72  (E.  C.  L.  R.  vol.  24), 
where  a  person  trespassed,  asserting  a  right  of  way;  and  not  distin- 
guishable from  Mumford  v.  The  Oxford,  Worcester,  and  Wolverhampton 
Bailway  Company,  where  the  action  was  brought  against  the  defend- 
ants as  occupiers  of  certain  sheds,  for  making  noises  therein,  which 
caused  the  plaintiff's  tenants  to  give  notice  to  quit. 

The  real  complaint  by  the  reversioner  is,  that  he  fears  the  defendant, 
or  some  other  occupier  of  the  adjoining  premises,  will  continue  to  make 
fires  and  cause  smoke  to  issue  from  the  chimney :  and,  if  the  reversion 
would  sell  for  less,  that  is  not  on  account  of  anything  that  has  been 
done,  but  of  the  apprehension  that  something  will  be  done  at  a  fotnre 
time. 

According  to  the  authorities,  we  feel  bound  to  say  that  this  is  not 
such  an  injury  as  will  enable  the  reversioner  to  maintain  an  sctiott 
The  rule  for  entering  a  nonsuit  must,  therefore,  be  made  absolute. 

Bule  absolute. 
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IN  THE  TWENTIETH  TEAR  OF  THE  BEIGN  OV  YIGTORU.    1867. 


The  Judges  who  nsnally  sat  in  Banco  in  this  term,  were, — 

GOCKBURN,  G.  J.,  CbOWDER,  J., 

Cbbsswell,  J.y  Williams,  J. 


IfEMORANDA. 

On  the  27th  of  January,  Sir  Edward  Hall  Alderson,  one  of  the  Barons 
of  Her  Majesty's  Court  of  Exchequer,  died,  in  the  70th  year  of  his 

He  was  succeeded  by  William  Fry  Channell,  Serjeant-at-Law,  who 
took  the  oaths  on  the  14th  of  February,  and  shortly  idTterwards  received 
the  honour  of  knighthood. 

On  the  4th  of  March,  Charles  Wilkins,  Serjeant-at-Law,  died  at  his 
Chambers  No.  8,'  King's  Bench  Walks,  Temple. 
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,„„.,  *PATIENCE  SWINFEN  v.  FREDERICK  HAY  SWINFBN 
^^  Jan.  12. 

The  eoart  will  not  dlspenM  with  penonal  ■errice  of  *  nde  niai  for  an  attaehment  for  diaoMi 

onoe  of  a  role. 
>A  eompromiae  having  been  entered  into  by  the  plaintiiF'e  oonnsel  on  her  behalf  at  the  trial,  aad 

embodied  in  an  order  of  Nisi  Priui,  afterwarda  made  a  role  of  eonrt— upon  a  motion  against 

her  for  an  attachment  for  refusing  to  perform  it,  on  the  ground  that  it  waa  done  witbont  hir 

anthoritj  and  against  her  ezpreei  instmotioni  ^^Heldy  that  the  dUaaent  of  one  of  its  memben 

waa  enough  to  jnatiQr  the  eonrt  in  declining  to  attach  the  plaintiff. 
The  order  having  been  made  npon  the  trial  of  an  iirae  ont  of  Clianoery — fuotre,  whether  thu 

court  had  jurisdiction  to  make  it  a  rule  of  eourt^  and  whether  the  application  to  aoforee  it 

should  not  hare  been  made  to  the  court  of  equity  ? 
As  to  how  far  oounsel  and  attorneys  may  bind  Uielr  cUenta  hj  acts  6)mt  by  them  in  oonrl^  in  ths 

absence  of  eaBpre§$  authority,— jfucBr*  / 
The  proper  time  for  an  application  for  leare  to  file  ailidaTits  in  answer  to  "  new  maUm,"  vadsr 

the  it  Sb  18  Vict,  a  W,  s.  45,  is,  when  the  new  matter  has  been  brought  before  the  eoart  bj 

the  other  side ;  and,  $embUf  that  these  also  may  be  answered  at  the  proper  time. 

This  was  an  issue  directed  by  the  Master  of  the  Rolls  to  try  the 
validity  of  the  will  of  one  Samuel  Swinfen,  deceased. 

The  issue  came  on  for  trial  at  the  Spring  Assizes  at  Stafford  in  1856. 
At  the  close  of  the  first  day,  negotiations  for  an  arrangement  took  place 
between  the  leading  counsel  for  the  respective  parties,  and  ultimately 
the  following  terms  were  agreed  upon  and  embodied  in  a  memorandum 
which  was  signed  by  the  Attorney-General  on  the  part  of  the  defend- 
ant, and  by  Sir  F.  Thesiger  on  the  part  of  the  plaintiff,  to  the  following 
effect : — 

'<  Terms  of  compromise.  Juror  to  be  withdrawn.  Estate  to  be  con- 
veyed by  plaintiff  at  law  to  defendant  in  fee,  free  of  encumbrance,  if 
any,  created  since  death  of  Samuel  Swinfen ;  such  conveyance  to  date 
from  Michaelmas,  1855.  Defendant  to  secure  to  plaintiff  an  annuity 
for  her  life  on  the  estate  of  10002.  a  year,  inclusive  of  the  800{.  a  year 
already  secured  to  her  on  estate,  also  to  date  from  Michaelmas,  1855. 
If  any  charge  is  existing  on  the  estate  created  prior  to  the  death  of 
Samuel  Swinfen,  the  interest  to  be  borne  in  equal  moieties.  Plabtiff 's 
costs  as  between  attorney  and  client,  not  exceeding  12607.,  to  be  paid 
by  defendant.  Power  to  either  party  to  make  this  agreement  a  rule 
of  court.  In  event  of  any  question  arising  on  the  above  terms,  the 
4cQf$-i  same  to  be  referred  to  Sir  *F.  Thesiger  and  the  Attomey-Gene- 
-*  ral.  The  house  and  grounds  to  be  occupied  by  plaintiff  without 
payment  of  rent,  till  Michaelmas  next." 

This  memorandum  was  embodied  in  an  order  of  Nisi  Prius,  which  waa 
afterwards  made  a  rule  of  court ;  and,  the  plaihtiff  having  refused  to 
abide  by  it,  an  unsuccessful  attempt  was  made  in  Trinity  Term  last,  to 
enforce  it  by  attachment :  see  Swinfen  v.  Swinfen,  18  G.  B.  485  (£.  C 
L.  R.  vol.  86). 

The  Attorney- General  J  early  in  Michaelmas  Term  last,  again  obtained 
a  rule  nisi  for  an  attachment  of  contempt  against  the  plaintiff  for  dis- 
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obedience  of  the  rule  of  court.  The  affidavits  (a)  upon  which  the  motion 
was  founded,  stated  that  performance  of  the  rule  on  her  part  had  been 
duly  demanded  of  the  plaintiff,  and  an  engrossment  of  a  conyeyance  of 
the  Swinfen  estate  tendered  to  her  for  exeoutioni  together  with  a  deed 
(executed  by  the  defendant)  to  secure  to  her  the  annuity  or  rent-charge 
stipulated  for  by  the  order  of  Nisi  Prius,  when  she  refused  to  execute 
the  conveyance  or  to  perform  the  engagement  entered  into  by  her  coun* 
sel  on  her  behalf  at  the  trial. 

The  AUomejf'Q-eneralj  on  a  subsequent  day,  upon  a  suggestion  that 
the  plaintiff  was  evading  the  service  of  the  rule,  applied  for  leave  to 
serve  it  by  leaving  a  copy  at  her  residence,  and  also  with  her  attorney 
and  agent  respectively,  in  lieu  of  serving  the  plaintiff  personally. 

Gresswxll,  J. — ^You  must  do  the  best  you  can  to  serve  the  rule. 
We  cannot  by  anticipation  say  what  sort  of  service  will  do.  I  very 
much  doubt  whether  anffthing  short  of  personal  service  will  suffice  in 
the  case  of  an  attachment.  The  rule  had  better  be  enlarged  until  the 
*la8t  day  but  one  of  the  term,  to  give  the  attorneys  an  oppor-  r4:A/»/» 
tomity  of  effecting  the  service.  ^ 

Service  having  subsequently  been  accepted  on  the  part  of  the  plaintiff, 

jB.  Kennedjf  and  TT.  M.  Cole  appeared  to  show  cause  upon  affidavits 
of  the  plaintiff,  her  attorney  (Mr.  Simpson),  and  Sir  H.  Durrant. 

Whatekjf  prayed  leave  on  the  part  of  the  defendant  to  answer  the 
new  matter  contained  in  those  affidavits,  pursuant  to  the  45th  section 
of  the  Common  Law  Procedure  Act,  1854, — 17  k  18  Vict.  c.  125. 
He  stated,  that,  on  moving  for  the  rtde,  it  was  thought  unnecessary  to 
state  anything  in  the  affidavits  about  the  compromise ;  but,  that,  find- 
ing that  the  affidavits  which  were  about  to  be  used  on  the  other  side 
went  fully  into  the  matters  which  were  disposed  of  on  the  former 
motion,  it  was  now  thought  advisable  that  affidavits  should  be  filed  in 
answer. 

Cbbsswbll,  J.— «We  cannot  at  present  say  whether  or  not  we  are 
prepared  to  adhere  to  our  former  decision.  But  we  cannot  at  the  pre- 
sent stage  of  the  proceedings  grant  this  application.  The  affidavits 
which  Mr.  WhaUUjf  proposes  to  file,  are  to  answer  affidavits  which  by 
the  courtesy  of  the  counsel  for  the  plaintiff  have  been  handed  to  him 
for  his  inspection.  To  permit  this  now  might  be  to  allow  the  defend- 
ant to  file  affidavits  in  answer  to  something  which  may  never  appear 
upon  the  files  of  the  court  at  all.  If,  upon  cause  being  shown,  matter 
appears  which  we  think  the  defendant  ought  to  have  an  opportunity  of 
answering,  this  application  may  be  renewed* 

Williams,  J.,  concurred. 

Ceowdbb,  J.— This  point  has  already  been  decided  by  *this  r^g^r 
court  on  more  than  one  occa8ion.(i)    We  may,  in  the  exercise  '- 

(a)  In  additSoB  to  thoM  OMd  on  the  formor  rale. 

{h)  See  Wood  «.  Ooz,  17  a  B.  »•  (X.  C.  Lb  B.  toL  84)»  ead  HiQrM  «i  BttbetlNBi  U  a  B.  Mti 
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of  oar  discretion,  when  the  rule  comes  on,  allow  affidavits  to  he  filed  m 
answer :  but  we  must  first  be  satisfied  that  they  are  necessarj. 

Kennedy f  for  the  plaintiff,  then  proceeded  to  read  the  affidarits.— 
The  plaintiff's  affidavit  was  in  substance  as  follows : — « I  never,  either 
before  or  after  the  commencement  of  legal  proceedings,  gave  any 
instructions  or  authority  to  my  attorney,  or  to  any  other  person,  to  make 
any  compromise  on  my  behalf.  After  the  commencement  of  legal  pro- 
ceedings, I  gave  my  attorney  no  other  instructions  than  to  support  the 
will  of  my  father-in-law,  and  to  maintain  its  validity  and  integrity.  1 
was  a  witness  on  the  trial  of  this  issue,  on  Saturday,  the  15th  of  Mardi 
last."  «  After  the  examination  of  myself  and  five  other  witnesses,  aod 
at  about  6  o'clock,  the  judge  adjaumed  the  court ;  and  I  have  been 
informed,  and  believe,  that,  immediately  afterwards,  and  before  leaiiiig 
the  court.  Sir  F.  Thesiger,  my  leading  counsel,  had  a  conversation  with 
the  judge,  and  that  he  caused  the  other  counsel  and  my  attorney  to 
follow  him  to  his  lodgings.  I  went  from  the  court  to  the  Swan  Hotri, 
and  shortly  afterwards  was  informed  by  my  attorney  and  his  London 
agent,  Mr.  Cole,  that  Sir  F.  Thesiger  wished  to  see  me.  I  went,  accoiD- 
panied  by  Mr.  Cole,  to  Sir  F.  Thesiger's  lodgings.  On  arriving  there, 
I  was  informed  by  Sir  F.  Thesiger  that  the  Attomey-Ckneral  had 
offered  to  give  me  an  annuity  of  10002.,  on  condition  of  my  relinquish- 
ing the  Swinfen  estate.  Sir  F.  Thesiger  strongly  urged  me  to  accept 
the  offer.  1  told  him  I  would  not  accept  that  or  any  other  offer.  He 
persisted  in  urging  me  to  accept  it,  and  at  length  said  that  he  had  hal 
^QfiQ^  an  ^intimation  from  <  high  quarters,'  which  he  was  not  at  libertj 
^  to  name,  that  the  case  was  likely  to  go  against  me,  and  it  was 
better  to  save  something  from  the  wreck.  I  understood  him,  by  the 
expression  of  <high  quarters,'  to  mean  the  judge.  Nevertheless,  I  had 
no  fear  as  to  the  result,  and  desired  to  get  nothing  but  what  I  was  jnstlr 
entitled  to.  I  said  to  Sir  F.  Thesiger  that  I  would  not  listen  to  tkepr^ 
posal;  that  I  only  wanted  my  own ;  that  I  wished  the  ease  to  be  tried 
by  the  jury,  and  would  abide  by  the  verdict ;  and  that  I  considered  it 
my  duty  to  support  the  will :  but,  upon  his  still  pressing  me,  I  requested 
Mr.  Cole  to  fetch  my  friend.  Sir  H.  Durrant,  who  had  come  with  me  toi 
Stafford.  Upon  Sir  H.  Durrant's  arrival,  the  substance  of  what  Sir  F.| 
Thesiger  had  said  to  me  was  repeated  to  him :  and  Sir  H.  D 
recommended  that  I  should  take  a  little  time  to  consider  the  offer, 
this  I  assented ;  and  it  was  at  once  arranged  that  I  should  send 
reply  to  Sir  F.  Thesiger  by  1  o'clock  the  next  day,  in  order  that 
might  communicate  it  to  the  other  side.  On  rejoining  my  attorney 
expressed  my  entire  disapproval  of  the  proposed  mode  of  terminati 
the  trial :  and  I  told  him  (as  was  the  fact)  that  I  only  took  time  to  c 
sider  it,  out  of  respect  to  counsel,  especially  as  Sir  F.  Thesiger  see 
so  anxious  on  the  subject ;  and  I  requested  him  to  come  early  the  nei 
day  to  Swinfen  for  my  reply.     I  then  returned  to  Swinfen,  which  is 
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a  distance  of  twenty  miles  from  Stafford.  Early  the  next  day  (Sunday), 
mj  attorney  reached  Swinfen  Hall ;  and  I  immediately ^  without  any 
discussion,  expreeeed  to  him  positively  my  reeolutian  to  reject  the  offers 
md  requested  him  to  convey  my  anevftr  to  Sir  F,  Theeiger.  Sir  H. 
Dorrant  said  he  fully  agreed  with  me ;  and  we  both  declared  to  him 
that  the  cause  must  stand  or  fall  by  the  will,  and  that  I  would  sink  or 
swim.  My  attorney  had  received  no  atUhority  whatever  from  me^ 
directly  or  indirectly ,  to  accept  any  "^ other  terms,  or  to  give  any  r^naq 
new  inetruetions  to  counsel;  and  he  left  Swinfen  Hall  that  '- 
morning  with  the  simple  direction  to  convey  my  refusal  of  the  offer  to 
Sir  F.  Thesiger.  I  am  informed,  and  beUeve,  that  my  attorney  the 
same  morning  sent  my  instruction  by  the  electric  telegraph  from  Lich- 
field to  Stafford,  addressed  to  Mr.  Cole,  and  that  it  was  received  by 
Mr.  Cole  and  conveyed  to  Sir  F.  Thesiger  at  about  1  o'clock  of  the 
same  day,  and  was  then  made  known  to  the  defendant's  counsel.  It 
was  in  the  following  words,  <  The  offer  is  refused.'  I  was  not  informed, 
nor  had  I  the  least  reason  to  suspect,  that  there  would  be  any  further 
Degotiation  for  a  compromise ;  and,  from  the  circumstance  of  my  coun- 
sel consulting  me  on  the  said  offer,  I  concluded  that  they  would  not, 
nor  could,  assent  to  any  arrangement  without  my  sanction.  My  attor- 
ney had  advised  me  to  come  to  Stafford  by  the  first  train  from  Lichfield 
on  Monday  morning,  to  be  present  at  the  trial.  I  therefore  went  from 
Swinfen  to  Lichfield  in  time  for  the  first  train,  and  travelled  by  that 
tram  to  Stafford  in  company  with  Sir  H.  Durrant  and  several  of  my 
witnesses.  We  found  a  car  waiting  for  us  at  Stafford  station ;  and  a 
gentleman  named  Barron  informe4  us  that  an  arrangement  was  going 
on  m  court,  and  that  we  must  make  the  utmost  haste.  We  went  imme- 
diately to  the  court-house,  and  we  arrived  there  a  minute  or  two  (as  I 
am  informed  and  believe)  after  a  juror  had  been  withdrawn.  We  passed 
from  the  outer  hall  of  the  court-house  into  an  ante-room,  and  there  met 
Sir  F.  Thesiger.  He  said  to  usj — <  It  is  all  settled :  I  have  compromised 
the  ease :  I  have  done  my  best  for  you,'— or  words  to  that  effect.  Sir 
H.  Durrant  asked,  with  an  expression  of  surprise,  <  By  whose  authority?' 
Sir  F.  Thesiger  replied,  after  a  little  hesitation,  addressing  Sir  H. 
Durrant,  « By  yours ;'  to  which  Sir  H.  Durrant  rejoined, — <  The  deuce 
yon  did !'  Sir  F.  Thesiger  made  no  reply  to  this,  but  left  the  room 
immediately."  <<My  ^attorney  soon  afterwards  came  into  the  r^ont^ 
ante-room.  I  expressed  to  him  my  astonishment  and  resentment  '- 
at  what  had  been  done,  and  my  determination  not  to  submit  to  the  com- 
promise. My  attorney  said  that  he  had  nothing  to  do  with  it.  Being 
informed  that  my  cause  was  at  an  end,  I  left  the  court-house  with  Sir 
H.  Durrant,  and  returned  home.  Since  that  time,  I  have  never  done 
anythmg  to  ratify  or  confirm  the  compromise,  nor  anything  which  might 
lead  my  opponents  to  believe  that  I  intended  to  ratify  or*  confirm,  or 
that  I  acquiesced  in  it :  but,  on  the  contrary,  I  have  in  various  ways 
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signified  to  them  my  disapproval  of  the  compromise,  and  mj  reaolntion 
to  repudiate  it  and  contest  its  validity.  And  I  am  informed  and  belieTo 
that  some  time  in  March  last,  and  after  the  assizes,  the  London  agents 
of  my  attorney,  or  one  of  them,  communicated  that  resolution  to  Mr. 
Frere,  the  defendant's  attorney ;  and,  on  the  2d  of  April  last,  the  firm 
of  Mr.  Frere  wrote  to  my  attorney  informing  him  that  they  bad 
instructed  counsel  to  prepare  a  supplemental  bill  to  enforce  the  agree- 
ment ;  and  I  was  then  informed  by  my  attorney,  that,  if  I  meant  to 
contest  the  compromise,  I  must  leave  my  opponents  to  take  proceedings 
against  me  in  equity  to  enforce  it,  and  I  must  meet  it  there/'  <^  On 
the  9th  of  June  last,  I  declined  to  execute  a  deed  which  was  tendered 
to  me  by  Mr.  Greene ;  and  I  referred  him  to  my  solicitor  for  further 
information;  and  I  am  informed  and  believe  that  my  London  agent 
informed  the  attorney  on  the  other  side  that  it  was  of  no  use  to  tender 
any  deed  to  me,  as  I  would  not  sign  it."  <<  The  value  of  the  Swinfen 
estate  is  about  65,000{. ;  and  the  annuity  which  I  should  take  under 
the  agreement,  is  worth  10,0002, ;  and  I  had  previously  resigned,  with- 
out  litigation,  to  the  next  of  kin  a  sum  of  70002.  and  upwards  given  me 
by  my  father-in-law,  to  which  I  believe,  and  am  advised,  I  might  hare 
*^T11  ^^3^^^^^^  ^  S^^  ^^^^^«  ^^®  agreement  was  "^improvident,  inas- 
^  much  as  it  contained  no  stipulation  for  the  discontinuance  of  tbe 
proceedings  in  equity  and  in  Doctors'  Commons  then  and  still  pending 
at  the  suit  of  the  defendant  against  me  as  devisee  and  executrix  under 
the  said  will.  The  validity  of  the  will  was  not  a  mere  pecuniary  ques- 
tion ;  for,  it  involved  my  character  as  one  necessarily  acquainted  with 
the  state  of  mind  of  the  testator,  and  peculiarly  capable  of  forming  a 
correct  opinion  of  his  competency  to  make  a  will.  Even  if  the  agree- 
ment had  been  advantageous  to  me  in  a  pecuniary  point  of  view,  yet 
considering  the  circumstances  under  which  it  was  efiected,  I  could  not 
conscientiously  have  availed  myself  of  it.  I  verily  believe,  as  I  believed 
at  the  trial,  that  my  cause  is  a  justone,  and  that  the  will  of  my  iiither- 
in-law  is  valid  and  ought  to  be  upheld,  and  that  I  should  have  obtuned 
a  verdict  in  my  favour  if  the  case  had  been  suffered  to  go  to  the  jnrj. 
It  is  my  desire  to  have  a  full  and  fair  trial  of  the  issue  directed  by  the 
.Master  of  the  Bolls ;  and  I  refuse  to  ratify  the  unauthorised  and  il]^ 
gal  act  of  my  counsel." 

Mr.  Simpson's  affidavit, — after  corroborating  that  of  the  plaintiff  asi 
to  what  took  place  down  to  the  morning  of  Sunday,  the  16th  of  March^i 
— ^was  as  follows : — ''  On  my  return  to  Stafford  in  the  afternoon,  I  va^ 
informed  by  Mr.  Cole  that  Sir  F.  Thesiger  wished  to  see  me  at  8  o'clock 
the  next  morning;  and  Mr.  Cole  made  an  appointment  accordingly^ 
The  next  morning,  I  called  with  Mr.  Cole  upon  Sir  F.  Thesiger,  and  iii 
the  first  place  informed  him  that  I  had  no  authority  to  re-opcn  th< 
treaty ;  and  I  stated  that  I  was  quite  sure  that  Mrs.  Swinfen  wottl<| 
entertain  no  other  offer  than  on  tthe  basis  of  the  whole  estate  for  het  lifei 
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I  had  made  a  memorandum  to  this  effect  in  writing,  which,  to  the  best  of 
my  recollection  and  belief,  I  then  gave  to  Sir  F.  Thesiger,  and  he  read 
it  in  my  presence,  and  left  for  the  purpose  of  speaking  to  the  Attomey- 
Generid.  I  did  not  see  Sir  "^F.  Thesiger  again,  nor  did  I  know  r^io^o 
what  steps  had  been  taken,  until  the  counsel  met  in  court  at  9  ^ 
o'clock.  They  began  immediately  to  correspond  and  confer  in  court  in 
the  presence  of  the  judge  and  jury,  and  also  went  out  of  court  appa- 
rently for  that  purpose.  Sir  F.  Thesiger,  in  the  course  of  a  short  time, 
informed  me  that  the  defendant,  who  wad  in  court,  and  the  Attorney* 
General,  expressed  their  willingness  to  abide  by  their  former  offer,  and 
to  give  a  sum  of  money  for  the  costs ;  to  which  I  stated  my  positiye 
dissent  The  conference  was  still  proceeding ;  and  I  reminded  Sir  Fi 
Thesiger  that  I  had  no  authority  to  negotiate  any  compromise  for  my 
client;  to  which  Sir  F.  Thesiger  replied,  that  he  would  take  all  the 
rcHponsibility  on  himself  jointly  with  his  colleagues.  Refusing  to  hare 
any  concern  in  the  affiur,  I  left  the  court,  and  after  a  short  time  wad 
sent  for  by  Sir  F.  Thesiger,  who  was  then  in  conversation  with  thtf 
Attorney-General;  and  the  latter  put  a  question  to  me  respecting  thd 
Swinfen  estate,  which  I  answered.  Soon  afterwards,  I  received  a 
written  request  from  Mrs.  C.  Swinfen,  who  was  in  attendance  as  a 
witness,  to  speak  to  her  in  the  hall  of  the  court-house.  I  went  to  her| 
and  both  she  and  her  husband  most  earnestly  requested  me  to  put  a  stop, 
if  possible,  to  the  proposed  agreement,  and  said  that  they  were  quitei 
sore  Mrs.  Swinfen  would  repudiate  it,  and  refuse  to  submit  to  it.  I  then 
returned  to  Sir  F.  Thesiger ;  and,  as  Mrs.  Swinfen  was  expected  every^ 
minute,  I  requested  him  to  wait  for  her  arrival ;  but  he  did  not  comply 
with  my  request ;  and  a  juror  was  withdrawn  a  few  minutes  before  hei^ 
arriviL  The  conference  between  the  respective  leading  counsel  con- 
tmned  nearly  an  hour  and  a  half,  from  the  beginning  to  the  conclusion." 
"I  do  not  know  whether  the  agreement  was  drawn  up  and  signed  before 
or  after  a  juror  was  withdrawn.  I  was  not  asked  to  peruse  it.  My 
attention  was  directed  to  the  alienation  of  the  estate,  and  my  objection 
was  to  "^that  condition.  I  particularly  urged  to  Sir  F.  Thesiger  r^^Aij <> 
that  he  was  making  a  mere  commercial  bargain,  and  therefore  I  '- 
could  not  act  as  Mrs.  Swinfen's  attorney  on  such  a  basis.  I  distinctly 
understood  that  he  admitted  this.  I  left  the  court  soon  after  Sir  F. 
Thesiger,  and  found  Mrs.  Swinfen  in  the  ante-room.  She  was  in  great 
iistress,  and  reprobated  the  transaction,  in  the  presence  of  her  witnesses 
and  many  other  persons." 

Sir  Henry  Durrant's  affidavit  was  in  substance  as  follows : — ^^  I  was 
present  at  the  trial  of  the  above-named  cause  on  Saturday,  the  15th  of 
March."  **  Soon  after  the  adjournment  of  the  court,  I  went,  at  the 
request  of  Mr.  Cole,  to  Sir  F.  Thesiger's  lodgings,  when  I  found  the 
plaintiff  with  Sir  F.  Thesiger  and  some  other  counsel.  The  plaintiff 
uked  Sir  F.  Thesiger  to  repeat  to  me  what  he  had  said  to  her.  He  then 
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stated  that  the  Xttorney-Oeneral  had  offered  to  give  her  lOOOI.  a  year 
and  the  costs  of  the  trial,  if  she  would  relinquish  the  estate  to  Captain 
Swinfen,  the  defendant.  He  said  also  that  the  case  was  going  against 
the  plamtiff/'  ^^  I  made  no  answer  to  Sir  F.  Thesiger,  but  looked  &t 
the  plaintiff,  and  said  to  her,  '  This  requires  a  little  time  for  conaiden- 
tion/  I  said  so,  thinking  it  advisable  that  we  should  talk  OTer  the 
matter  by  ourselves.  I  returned  with  the  plaintiff  that  evening  to 
Swinfen  Hall.  We  talked  about  the  proposed  compromise.  She  made 
up  her  mind  instantly  to  reject  it ;  and  I  entirely  concurred  with  her. 
The  next  morning,  Mr.  Simpson,  her  attorney,  came  to  Swinfen  Hall. 
I  was  present  at  his  interview  with  the  plaintiff.  She  declared  her  reso- 
lution to  reject  the  offer  of  the  Attorney-General,  and  desired  her 
attorney  to  convey  her  answer  to  Sir  F.  Thesiger.  She  said  that  sbe 
would  stand  or  fall  by  the  will,  or  words  to  that  effect :  and  I  said  that 
I  approved  of  her  resolution.  On  the  Monday  morning,  I  went  with  the 
plaintiff  to  Stafford,  in  order  to  attend  the  triaL  On  arriving  at  ^e 
Stafford  station,  we  were  informed  that  we  must  make  haste  to  the  court, 
^VTAl  ^  ^^^^^  *v(M  a  negotiation  going  on  between  the  counsel  The 
-*  plaintiff  and  myself  were  both  greatly  surprised,  as  we  had  not 
the  least  suspicion  that  such  a  thing  would  be  done.  We  hastened  to 
the  court-house ;  and,  upon  entering  the  ante-room,  through  which  the 
witnesses  have  to  pass  into  the  court,  we  met  Sir  F.  Thesiger,  who 
accosted  us  and  said  that  he  had  done  his  best,  and  compromised  the 
case.  I  asked  him  directly  by  whose  authority  he  had  done  so ;  ml 
Sir  F.  Thesiger,  looking  at  me  with  some  confusion  of  manner,  said, 
^By  yours.'  I  replied  instantly,  ^The  deuce  you  did!*  and  was  pro- 
ceeding to  say  more,  but  Sir  F.  Thesiger  walked  quickly  away.  The 
statement  of  Sir  F.  Thesiger,  that  he  acted  by  my  authority,  is  wbollj 
untrue.  I  never  assumed  to  give  any  authority  upon  the  subject;  nor 
had  I  any  authority  from  the  plaintiff  so  to  do." 

Cbssswell,  J. — The  affidavits  having  now  been  used,  we  think  the 
defendant  should  be  allowed  to  file  affidavits  in  answer. 

Whateleif. — The  affidavits  which,  if  the  court  see  no  objection  to  that 
course,  it  is  proposed  to  put  in,  are  those  of  Sir  F.  Thesiger,  Mr.  Alex- 
ander, Q.  C,  Mr.  Whitmore,  Q.  C,  and  Mr.  Oray,  who  were  the  cooo^ 
for  the  plaintiff  at  the  trial,  detailing  what  took  place  there  so  far  as 
they  were  concerned 

Cbesswbll,  J. — I  am  of  opinion  that  there  is  no  legal  objection  to  the 
reception  of  the  affidavits  proposed.  The  court  cannot  take  upon  them- 
selves to  give  any  opinion  as  to  the  pr6priety  of  counsel  making  affi- 
davits.(a)  Every  gentleman  is  the  best  guardian  of  his  own  honour,  and 
the  best  able  to  decide  for  himself  whether  or  not  it  is  fitting  for  him  to 
^n^r-i  make  an  affidavit.  It  is  not  a  question  of  ^professional  confi- 
-'  dence ;  but  the  question  is,  what  was  the  authority  given.  All 
we  can  say  is,  that  the  affidavits  may  be  filed. 

(a)  Sneh  an  affldaTit  wai  made  in  Elworthy  v.  Bird,  Tamlin,  SS. 
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WlLLiAJfSy  J. — The  only  question  that  can  be  put  to  us  is  a  question 
of  law :  and,  as  a  matter  of  law,  there  clearly  is  no  objection  to  the 
affidayits  proposed. 

The  affidavit  of  Sir  F.  Thesiger  was  to  the  follonving  effect : — '<  I  was 
the  leading  counsel  engaged  on  the  part  of  the  plaintiff  in  the  matter 
of  an  issue  directed  by  the  Court  of  Chancery  to  try  the  validity  of  the 
will  of  Samuel  Swinfen,  deceased,  and  which  issue  came  on  for  trial  at 
the  Spring  Assizes  at  Stafford  in  the  present  year.  I  have  read  a 
copy  of  an  affidavit  made  m  this  matter  by  Charles  Simpson,   the 

plaintiff's  attorney,  sworn  the day  of  November  instant,  which 

professes  to  give  an  account  of  what  took  place  at  the  trial  with  refer- 
ence to  a  compromise  between  the  parties  which  was  then  effected  under 
my  advice  and  through  my  instrumentality,  but  which  in  many  respects 
is  entirely  contrary  to  my  recollection  of  the  circumstances.     At  the 
close  of  the  first  day  of  the  trial,  I  had  reason  to  believe  that  the 
plaintiff  was  in  some  danger  of  an  adverse  verdict ;  and  I  desired  Mr. 
Simpson  to  bring  her  to  my  lodgings,  requesting  Mr.  Alexander  and 
Mr.  Whitmore,  the  other  counsel  who  were  with  me  in  the  cause,  to 
attend.     I  pointed  out  to  the  plaintiff  the  consequences  of  a  defeat,  and 
the  desirableness  of  coming  to  some  arrangement.     I  did  pot  say  that 
the  Attorney-General,  who  was  employed  by  the  defendant,  had  offered 
an  annuity  of  10002, ;  no  such  offer  having  been  made  by  him :  but, 
upon  the  plaintiff  asking  me  what  sort  of  an  arrangement  was  contem- 
plated, either  I  or  the  other  counsel  suggested  the  sum  of  lOOOZ.  per 
innom  as  an  amount  which  we  all  agreed  in  thinking  would  be  reason- 
able.  ""The  plaintiff  said  she  would  do  nothing  without  her  friend  r^qi^/» 
Sir  Henry  Durrant,  under  whose  advice  she  had  been  acting :  and,  ^ 
finding  that  he  was  in  Stafford,  I  desired  him  to  be  sent  for,  and  we 
repeated  in  his  presence  all  that  we  had  previously  stated  to  the  plaintiff. 
We  separated  that  evening  upon  an  understanding  that  they  were  to 
consider  the  suggestions  which  we  had  made,  and  communicate  by 
telegraph  the  next  day,  being  Sunday,  whether  (as  I  supposed)  the 
counsel  were  to  be  at  liberty  to  negotiate  with  the  other  side  for  an 
arrrang^ment.     In  the  afternoon  of  Sunday,  I  received  a  communi- 
cation by  telegraph  in  these  terms  <The  offer  is  refused.'     Mr.  Whit- 
n^ore  and  myself  thought  that  the  message  did  not  exactly  meet  the 
case,  as  no  offer  had  been  made ;  but  I  believe  we  were  all  convinced 
that  the  idea  of  an  arrangement  must  be  abandoned,  and  we  were 
prepared  to  proceed  with  the  trial  on  the  following  day.     On  the  Mon- 
day morning,  Mr.  Simpson  came  with  Mr.  Cole  (his  London  p  gent)  to 
my  lodgings.     Mr.  Simpson  in  his  affidavit  states  that  he  did  fo  at  my 
request.     I  have  no  recollection  of  my  having  requested  his  attendance 
upon  me ;  and  my  belief  is,  that  his  visit  was  unexpected.     On  his 
oommg  into  my  room,  Mr.  Simpson  told  me  that  a  circumstan  *e  had 
come  to  his  knowledge  which  in  his  judgment  made  it  extremely  desir- 
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able  that  the  case  should  be  arranged.  Having  previonslj  entertained 
this  opinion,  I  was  strongly  confirmed  in  my  view  that  it  would  be  for 
the  interest  of  the  plaintifi*,  by  what  Mr.  Simpson  communicated  to  me; 
and  I  said  that  I  would  instantly  go  to  the  Attorney-General  and  offer 
to  take  lOOOZ.  a  year,  which  I  believed  he  would  be  willing  to  give.  I 
have  not  the  slightest  recollection  of  Mr.  Simpson  having  produced  to 
me  any  written  paper  at  this  interview ;  and  my  firm  belief  is,  that  nc 
such  paper  was  produced.  With  the  entire  acquiescence  and  sanction 
*^771  ^^  ^'  Simpson,  I  proceeded  to  the  *Attomey-GeneraI.     When 

-'  I  reached  the  lodgings  of  the  Attomey-General,  it  only  wanted 
a  few  minutes  to  the  time  of  the  court's  assembling,  and  therefore  our 
communication  was  very  brief:  but  he  at  once  agreed  to  the  proposal 
that  the  plaintiff  should  receive  10002.  a  year,  as  the  bans  of  the 
arrangement.    In  consequence  of  the  haste  with  which  this  took  place, 
nothing  was  agreed  upon  on  the  subject  of  the  costs;  but,  on  our  arrival 
in  court,  Mr.  Simpson,  having  been  informed  of  what  had  been  agreed 
upon,  endeavoured  to  stipulate  for  the  payment  of  oosts  as  between 
attorney  and  client.     I  proposed  this  to  the  Attorney-General,  who 
objected  to  leaving  the  amount  of  costtf  indefinite,  and  suggested  the 
naming  of  a  certain  sum.    Upon  this  I  inquired  of  Mr.  Simpson,  in  the 
presence  of  Mr.  Cole,  what  would  be  a  proper  sum  to  fix  for  the  costs. 
He  answered  2000Z.    The  Attorney-General  thought  this  sum  extrava- 
gant, and  said  that  the  defendant's  advisers  considered  that  lOOOL 
would  be  amply  sufficient.    I  then  discussed  with  Mr.  Simpson  and  Mr. 
Cole  for  some  time  the  subject  of  the  costs,  and  asked  him  (Simpson) 
to  explain  the  mode  in  which  he  made  up  the  amount.    He  did  not 
satisfy  me  that  the  costs  could  possibly  exceed  15002.,  which  sum,  there- 
fore, with  his  e<m$entj  I  agreed  to  take.    The  Attorney-General  in  the 
meantime  had  drawn  up  the  heads  of  the  arrangement ;  and,  upon  my 
sending  over  my  proposal  to  take  15002.,  he  inserted  the  sum  of  1250{. 
for  the  costs,  as  the  utmost  he  was  disposed  to  give  on  this  account.    I 
was  pressing  Mr.  Simpson  not  to  prevent  a  beneficial  arrangement,  and 
one  which  he  had  urged  me  to  maJke,  by  standing  out  for  2502.,  when  a 
friend  of  the  defendant  interfered,  and  induced  him  (the  defendant)  to 
declare  his  determination  not  to  settle  at  all.    After  what  I  had  heard 
from  Mr.  Simpson  at  my  lodgings,  I  was  certainly  most  anxious  that 
the  trial  should  not  proceed;  and  I  pressed  the  Attorney-General  with 
^Vl9r[  the  observation,  that,  *after  we  had  substantially  agreed,  it  wonld 

^  not  be  right  for  him  to  allow  his  client  to  recede.  After  con- 
hiderable  discussion,  he  at  last  said,  that,  unless  I  would  consent  on  the 
part  of  the  plaintiff  to  the  proposed  arrangement  commencing  as  from 
the  preceding  Michaelmas,  the  plaintiff  receiving  an  annuity  from  that 
time,  and  the  defendant  baring  the  rents  due  at  Lady-Day,  no  settle- 
ment could  take  place,  and  the  trial  must  proceed.  It  was  also  insisted 
by  the  Attorney-General  that  the  interest  of  any  charges  upon  the 
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estate  should  be  borne  equally  by  the  plaintiff  uid  defendant.  I 
found,  upon  calculation,  that  the  difference  between  the  amount  of  the 
rents  and  of  the  annuity  would  not  be  very  great,  and  I  therefore 
urged  on  Mr*  Simpson  the  acceptance  of  these  terms.  Mr.  Simp$on 
eertainfy  mare  than  onee  at  thiU  period  of  ths  negotiatUMM  requested  me 
U>  wait  titt  the  plaintiff  arrived,  who,  he  informed  me,  was  expected  in 
an  hour ;  but  I,  fearing  from  the  disposition  of  the  defendant,  that,  if 
the  trial  was  resumed,  all  hope  of  an  arrangement  was  at  an  end,  and 
considering  it  of  great  importance  to  the  plaintiff's  interests  that  this 
should  not  occur,  especially  after  Mr*  Simpson's  impression  of  the 
expediency  of  settling  the  case  had  strongly  confirmed  my  own,  pressed 
upon  Ifir.  Simpson  to  agree  before  it  was  too  late ;  and,  upon  his  hesi- 
tating, said  that  I  must  take  it  upon  myself;  to  which  Mr*  Simpson 
made  no  objection,  but  said  that  I  must  defend  him  against  his  client. 
I  immediately  answered  that  I  was  willing,  with  my  friends,  meaning 
the  oounsel  who  were  with  me,  to  take  the  responsibility  on  myself:  and 
I  then  signed  the  paper  which  had  been  drawn  up  by  the  Attorney- 
General,  and  which  contained  the  final  terms  of  agreement  between  the 
parties.  It  is  not  true,  that,  when  the  plaintiff  came  to  my  lodgings,  or 
diat  at  any  other  time,  I  told  her  that  the  Attorney-General  had  offered 
to  give  her  an  annuity  of  10002.  a  year;  no  such  offer  had  been 
^ade;  and  that  sum  was  mentioned  by  myself  or  the  other  r^ni^Q 
oounsel,  as  aT  suggestion,  in  the  manner  previously  suggested  by  '- 
me.  I  did  not  say  that  I  had  had  an  intimation  from  high  quarters, 
whidi  I  was  not  at  liberty  to  name,  that  the  case  was  likely  to  go 
against  her ;  nor  did  I  give  her  or  Sir  Henry  Durrant  to  understand 
that  I  had  had  a  private  communication  from  the  judge  that  the  case 
was  going  against  her.  I  told  her  that  it  appeared  to  me  that  the  case 
was  going  against  her,  and  urged  the  prudence  of  an  arrangement,  to 
prevent  the  consequences  of  an  adverse  verdict.  The  plaintiff  did  not 
say  that  she  would  not  accept  1000{.  a  year,  or  any  other  offer:  on  the 
contrary,  there  was  a  considerable  discussion  as  to  terms  of  compromise ; 
and,  when  the  interview  terminated,  it  was  understood  that  the  plaintiff 
and  Sir  Henry  Durrant  would  take  the  whole  matter  into  consideration, 
and  send  a  decision  on  the  following  day.  It  is  not  true  that  I  stated 
to  Sir  Henry  Durrant  that  the  Attorney-General  had  offered  to  give 
the  plaintiff  10002.  per  annum  and  the  costs  of  the  trial,  if  she  would 
relinquish  the  estate  to  Captain  Swinfen.  I  have  already  stated  the 
mode  in  which  the  sum  of  10002.  per  annum  was  introduced  into  the 
discussion,  and  which  statement  is  correct." 

The  statements  contained  in  the  above  affidavit  were  corroborated  as 
to  the  whole  of  the  facts  therein  deposed  to,  by  the  affidavits  of  Mr. 
Alexander,  Mr.  Whitmore,  and  Mr.  Chray  (who  were  also  counsel  fo|r 
the  plaintUT  at  the  trial),<^the  two  former  gentlemen  expressly  swear- 
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ing  that  Mr.  Simpson  never  at  any  period  of  the  diBcnasion  intimated 
that  he  was  acting  without  authority  from  his  client. 

a,  Kennedy  showed  cause. — When  this  matter  was  before  the  court 
on  the  former  occasion  (18  0.  B.  485  (E.  0.  L.  B.  vol.  86)),  the  mate- 
rials on  which  to  form  a  correct  judgment  were  ^wanting.  The 
court  will  not,  therefore,  hold  itself  bound  by  what  took  place 
then.  [Grbsbwell,  J.,  intimated  that  the  argument  would  sustain  no 
prejudice  from  what  fell  from  the  court  upon  the  former  rule.]  The 
authorities  upon  this  subject  are  numerous,  and  somewhat  conflicting,-^ 
a  confusion  having  been  introduced  into  it  from  a  want  of  properly  dis- 
tinguishing between  the  duty  and  power  of  the  attorney  and  those  of 
the  counsel,  and  between  the  power  to  refer  and  the  power  to  eompro- 
tnise  a  suit.  The  affidavits  now  before  the  court  in  some  of  their  par- 
ticulars are  perfectly  irreconcilable  with  each  other,  and  lead  to  the 
irresistible  conclusion  that  there  is  wilful  misstatement  on  one  side  or 
the  other.  One  thing,  however,  is  manifest,  viz.  that  the  plamtiff 
never  gave  any  authority  either  to  her  counsel  or  to  her  attorney  to 
enter  into  the  agreement  that  has  been  entered  into  on  her  behalf:  and 
there  is  no  case  in  the  books  which  has  decided  that  either  counsel  or 
attorney  has  authority  to  enter  into  a  compromise  involving  matters 
foreign  to  the  record,  without  the  consent  of  the  client.  The  counsel 
is  the  advocate,  not  the  agent  of  his  client.  EQs  instructions  may  be 
more  or  less  vague ;  but,  whatever  they  are,  he  must  confine  himself 
strictly  within  their  limit.  Most  of  the  cases  have  arisen  out  of  matters 
addressed  to  the  discretion  of  the  court,  and  those  chiefly  in  courts  of 
equity,  where  a  larger  degree  of  latitude  is  allowed  than  in  actions  at 
law,  where  the  issue  to  be  decided  is  upon  the  record.  The  form  of 
the  venire  shows  that  this  must  be  so ;  for,  neither  the  court  nor  the 
jury  have  power  to  do  anything  else  than  to  try  the  issues  presented 
to  them.  Counsel  may,  indeed  (hig  brief  having  been  delivered),  with- 
draw the  record,  or  consent  to  a  nonsuit  or  a  verdict  against  him,  or 
may  assent  to  a  verdict  passing  for  a  sum  less  than  that  claimed  by  his 
client :  but  he  cannot  travel  out  of  the  record :  he  is  not  the  general 
*^kM  ^S^^^  ^^  ^^®  client.  All  his  authority  is  derived  from  *the  in- 
^  structions  contained  in  his  brief,  with  reference  to  the  matters 
in  issue  upon  the  record :  and  it  has  been  held  that  he  is  not  answerable 
for  any  matter  spoken  by  him  relative  to  the  cause  in  hand,  and  sug- 
gested in  his  client's  instructions,  although  it  should  reflect  upon  the 
reputation  of  another,  and  even  prove  absolutely  groundless;  but,  if  he 
mentions  an  untruth  of  his  own  invention,  or  even  upon  instructions,  if 
it  be  impertinent  to  the  cause  in  hand,  he  is  liable  to  an  action  at  the 
suit  of  the  party  injured :  Brook  v.  Sir  Henry  Montague,  Cro.  Jac  90; 
Hodgson  V.  Scarlett,  1  B.  &  Aid.  232 ;  Ahitbol  v.  Benedetto,  S.Taont 
225,  2  Campb.  487 ;  Richardson  v.  Peto,  1  M.  &  G.  896  (£.  C.  L.  B. 
vol.  89) ;  8  Bl.  Com.  29.    Even  the  attorney's  power,  though  necessa- 
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rily  more  extensive  than  that  of  the  counsel,  is  limited  to  steps  in  the 
caii8e.(a)  The  distinction  between  the  powers  and  duties  of  attorneys 
and  those  of  counsel,  are  well  pointed  out  in  Story  on  Agency,  §  24, 
and  Colquhoun's  Summary  of  the  Roman  Civil  Law,  Vol.  8,  §  2207, 
and  in  two  very  able  articles  in  the  Law  Magazine, — ^Yol.  12,  p.  26, 
and  YoL  20,  p.  269.  It  has  been  decided  that  an  attorney  may  refer 
a  cause  to  arbitration — ^Filmer  v.  Delber,  8  Taunt.  486  :  but  that  pro- 
ceeds upon  this  principle,  that  a  reference  is  only  a  mode  of  trying  the 
cause.  It  may  be  that  counsel  have  the  like  authority,  after  brief 
delivered ;  but  the  authority  is  at  all  events  limited  to  the  cause :  Bail- 
lie  V.  The  Edinburgh  Oil  Gas  Light  Company,  8  Clark  &  F.  689. 
The  strongest  dicta  in  favour  of  the  power  assumed  to  be  exercised 
here,  are  those  to  be  found  in  Mole  v*  Smith,  1  Jac.  &  W.  678,  and  Ir 
re  Hobler,  8  Beavan,  101.  But,  in  equity,  the  counsel  has  a  much 
larger  discretion  than  he  has  at  law ;  and,  on  the  last-named  occasion, 
the  "^language  of  the  Master  of  the  Bolls  (Sir  L.  Shadwell)  went  r^ooo 
much  beyond  the  necessity  of  the  case.  Butterworth  v.  Clap-  ^ 
ham,  in  the  note  to  Mole  v.  Smith,  is  somewhat  at  variance  with  Lord 
Eldon's  dictum  in  the  principal  case.  In  Knipe  v.  M'Mahon,  4  Drewry 
&  Warren,  295,  the  Lord  Chancellor  (Sugden)  said  that  <<  counsel  were 
perfectly  justified  in  acting  upon  their  own  discretion  and  judgment,  in 
determining  whether  a  minor  heir-at-law  should  take  an  issue  of  devi- 
savit  vel  non,  and  that  Lord  Chancellor  Eldon  had  expressed  an  opinion 
to  the  same  effect."  Elworthy  v.  Bird,  Tamlyn,  38,(ft)  is  a  distinct 
authority  to  show  that  the  court  wUl  in  a  case  like  this  inquire  whether 
or  not  counsel  had  the  authority  they  professed  to  exercise.  There, 
the  husband,  being  prosecuted  and  found  guilty  at  the  quarter  sessions 
of  an  assault  upon  his  wife,  the  court  recommended  an  accommodation 
of  the  disputes  and  differences  between  them.  The  counsel  of  the  par- 
ties signed  a  memorandum  of  agreement,  that  the  husband  should  allow 
the  wife  an  annuity  of  501.,  and  the  court,  adverting  to  the  arrange- 
ment, passed  sentence  upon  the  defendant,  imposing  only  a  nominal  fine 
upon  him.  It  was  proved  that  the  defendant's  attorney  stated  publicly 
in  court  that  the  defendant  had  come  into  the  agreement,  and  that  the 
defendant  was  in  court  when  the  arrangement  was  entered  into.  The 
defendant,  by  his  answer,  denied  that  he  ever  consented  to  it ;  and  on 
his  part  there  were  depositions  which  to  some  extent  supported  it. 
Upon  a  bill  filed  for  a  specific  performance,  it  was  held,  that  it  was  not 
incumbent  on  the  plaintiffs  to  prove  that  the  defendant  did  assent  to  the 
agreement  entered  into  by  his  counsel,  but  on  the  defendant  to  disprove 

(•)  In  RichaTdion  v.  Peto,  1  M.  A  0.  896  (B.  C.  L.  R.  vol.  89),  Tindjil,  C.  J.,  bajb,  "  The  at- 
torney Admitted  to  prosecute  or  defend  repreeente  his  client  throughout  the  cause;  but  a  conniel 
vopresente  hit  client  only  when  speaking  for  him  in  court." 

(6)  See  this  case,  upon  demurrer  to  the  biU  for  want  of  equitj,  2  Sim.  St  Stu.  872.  And  let 
13  Price,  222,  9  J.  B.  Moore,  430  (E.  C.  L.  K  toL  17),  2  Bingh.  258  (B.  0.  L.  R.  ToL  9). 
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it ;  that  the  ^weight  of  the  evidence  being  that  the  defendant  did 
not  dissen  t,  the  court  would  conclude  that  counsel  had  authority ;  and 
that  the  plaintiffs  were  entitled  to  a  decree  for  a  specific  performance^  with 
costs.  The  Master  of  the  Rolls  (Sir  John  Leach)  said :  ^'  This  agreement 
concludes  the  parties ;  and  the  only  question  is,  whether  the  counsel  had 
sufficient  authority.  In  the  absence  of  evidenee^  a  court  will  conclude 
that  he  had  authority ;  for,  it  is  not  to  be  presumed  that  counsel  would 
enter  into  an  agreement  without  authority.  There  is  in  this  case  evi- 
dence on  both  sides :  but,  after  duly  considering  itj  I  eome  to  the  con- 
clueion  that  counsel  had  no  authority  which  wouJd  bind  his  client. 
The  defendant,  it  is  true,  objected  when  the  arrangement  was  first  pro- 
posed :  but,  the  question  if,  did  he  not  afterwards,  impressed  with  the 
weight  of  his  counseVs  reasoning,  assent  f  His  cowMel  swears  that  such 
arrangement  was  concluded  between  the  parties,  and  Mr.  Bird  was 
present.  The  chairman,  in  passing  sentence,  said,  '  I  impose  a  nominal 
fine  upon  you,  because  you  have  entered  into  the  arrangement.*  It 
necessarily  follows  that  the  plaintiffs  are  entitled  to  a  decree  for  a  spe- 
cific performance,  with  costs."  No  case  is  to  be  found  where  counsel 
has  been  held  to  have  power  to  bind  his  client,  where  he  acts  in  defiance 
of  his  client's  instructions,  and  against  his  wilL  An  agreement  entered 
into  with  the  defendant's  assent  at  sessions,  was  upheld  in  Porter  v* 
Cooper,  1  C,  M.  &  B.  887,t  4  Tyrwh.  456.  Lord  Langdale,  in  Har- 
grave  v.  Hargrave,  12  Beavan,  408,  refused  to  enforce  aft  arrangement 
very  similar  to  the  present.  Li  Fumival  v.  Bogle,  4  Buss.  142,  it  is 
assumed  that  the  client  would  not  be  bound  by  an  agreement  entered 
into  by  his  counsel  in  ignorance  or  under  a  mistake  of  facts.  Li  Col- 
ledge  V.  Horn,  8  Bingh.  119  (E.  C.  L.  B.  vol.  11),  10  J.  B.  Moore, 
481  (E.  C.  L.  B.  vol.  17),  Bnrrough,  J.,  says  that  a  statement  made  by 
a  counsel  upon  his  address  to  the  jury,  in  the  hearing  of  his  client,  is 
^^c^-^  binding  *on  the  client,  if  he  makes  no  objection.  But,  in  Machell 
^^J  V.  Ellis,  1  Car.  &  K.  682  (E.  C.  L.  B.  vol.  47),  PoUock,  C.  B., 
declined  to  hold  the  client  bound  by  the  opening  of  his  counseL  Li  the 
case  of  attorneys,  their  authority  extends  over  the  whole  course  and 
progress  of  the  cause.  The  attorney's  acts  bind  his  client;  and, 
even  where  he  acts  without  any  authority,  the  party  for  whom  he  as- 
sumes to  act  is  bound  by  what  he  does,  except  in  the  single  case  of  the 
attorney  being  insolvent :  Anonymous,  1  Salk.  88 ;  Mudry  v.  Newman, 
1  C,  M.  &;  B.  402  ;t  Bayley  v.  Buckland,  1  Exch.  l.f  In  equity,  the 
rule  is  different :  there,  the  attorney  is  required  to  have  an  authority  io 
writing:  Pinner  v.  Knights,  6  Beavan,  174;  Hood  v.  Phillips,  6  Beavan, 
176.  In  Bodington  t;.  Harris,  1  Bingh.  187  (E.  C.  L.  B.  vol.  8),  the 
court  set  aside  a  consent  rule  to  abate  a  nuisance,  on  the  ground  that  it 
had  been  agreed  to  by  the  defendant's  attorney  without  his  assent,  and 
against  his  express  directions.  Thomas  t;.  Hewes,  2  C.  &  M.  519,t  4 
Tyrwh.  835,  is  also  a  strong  authority  to  show  that  the  court  ought  not 
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to  interfere  to  enforce  the  agreement  by  this  summary  process.  There 
are  numerous  cases  to  show  that  there  are  limits  to  the  authority  even 
of  the  attorney.  Thus,  an  authority  to  proceed  in  an  action  to  recover 
a  debt,  does  not  warrant  the  attorney  in  opposing  the  party's  discharge 
in  the  insolvent  debtors'  court :  Drake  v.  Lewin,  4  Tyrwh.  780.  So, 
the  attorney  has  no  power  to  discharge  a  defendant  from  execution.  The 
American  courts  repudiate  the  right  of  attorneys  and  counsel  to  make 
compromises  without  express  authority  from  their  clients:  Holker  v. 
Parker,  7  Cranch,  436 ;  Maule  t;.  Maule,  4  Dev.  868 ;  Robert  v.  The 
Commercial  Bank,  18  Louisiana,  582.  Then,  this  is  not  a  case  in  which 
there  is  any  necessity  for  resorting  to  an  attachment  for  the  purpose  of 
enforcing  the  agreement.  It  raises  an  important  question,  which  ought 
not  to  be  disposed  of  summarily,  and  without  giving  an  opportunity  for 
*appeal.  The  granting  or  withholding  an  attachment  is  discre-  r^QOA 
tionary  with  the  court :  Stock  v.  De  Smith,  Cas.  t.  Hardw.  106  ;  ^ 
Wilmot  V.  Allen,  there  cited;  Sir  Thomas  Hales  v.  Taylor,  2  Stra.  695 ; 
Thornton  v.  Hornby,  8  Bingh.  18  (E.  C.  L.  B.  vol.  21),  1  M.  &  Scott,  48 
(E.  C.  L.  R.  vol.  28),  1  Dowl.  P.  0.  287 ;  In  re  Cargey  v.  Aitchison,  2 
D.  &  R.  222  (E.  C.  L.  R.  vol.  16) ;  Hetherington  t;.  Robinson,  4  M.  & 
W.  608  ;t  Stalworth  v.  Inns,  18  M.  &  W.  466,t  2  D.  &  L.  428 ;  Peter- 
son  V.  Ayre,  15  C.  B.  724  (E.  C.  L.  B.  vol.  80) ;  Hemmingway's  Arbi- 
tration, 15  Q.  B.  805(i)  (E.  C.  L.  R.  vol.  69) ;  8  N.  &  M.  860  (E.  C. 
U  R.  vol.  28) ;  Mendell  v.  Tyrrell,  9  M.  &  W.  217.t  This  is  not  an 
award,  but  a  contract, — a  contract  relating  to  an  interest  in  land,  which 
the  statute  of  frauds  requires  to  be  in  writing  and  signed  by  the  parties 
to  be  charged.  This  instrument  is  not  signed.  If  it  is  a  contract,  why 
is  it  to  be  carried  into  effect  by  a  judge's  order  or  a  rule  of  court  7  The 
only  proper  course  is,  to  apply  to  a  court  of  equity  for  a  specific  per- 
formance. Then,  this  was  an  issue  directed  by  the  Master  of  the  Rolls, 
to  inform  the  conscience  of  the  court  as  to  the  validity  or  invalidity  of 
the  will  of  Samuel  Swinfen.  When  an  issue  is  so  directed,  the  whole 
and  sole  control  over  the  record  is  in  the  court  which  directs  it.  When 
this  matter  was  before  this  court  on  the  former  occasion,  it  was  supposed 
that  the  statute  8  &  9  Vict.  c.  109,  s.  19,  made  a  difference  in  ttiis  re- 
spect. That,  however,  is  manifestly  a  fallacy.  Before  that  statute, 
iriien  an  i$9ue  was  directed  by  the  Court  of  Chancery,  it  was  returned  to 
the  court  from  which  it  emanated,  and  nothing  further  was  done  with  it 
here :  but,  where  an  actum  was  directed  to  be  brought,  a  writ  issued, 
and  the  parties  proceeded  to  trial  as  in  ordinary  cases,  and  all  the  sub- 
sequent steps  necessary  in  the  action  were  taken  in  the  common  law 
court.  In  the  ease  t>f  an  issue,  there  could  be  neither  judgment, — 
Dickenson  v.  Eyre,  7  Q.  B.  307,  n.  (E.  C.  L.  R.  vol.  58), — nor  execu- 
tion, nor  bill  of  exception, — Lewis  v,  Armstrong,  8  Mylne  k  K.  52,— 
nor  writ  of  error, — King  v.  Simmonds,  7  Q.  B.  289, 812 ;  ♦Thorpe  r^oog 
V.  Plowden,  2  Exch.  887,t — nor  an  amendment  at  Nisi  Prius  under  ^ 
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the  8  &  4  W.  4,  0.  42,  8.  28,— James  v.  Lynn,  18  Q.  B.  845  (E.  G.  L  B. 
vol.  66), — ^nor  an  endorsement  of  a  special  finding  upon  the  record, 
under  s.  24, — Brown  v.  Hutchinson,  18  Q,  B.  185.  The  statute  does 
not  affect  to  deal  with  the  jurisdiction :  and,  if  the  court  assumes  the 
power  of  enforcing  this  arrangement  by  attachment,  it  will  be  indirectly 
doing  that  which  by  law  it  cannot  do  directly.  In  a  case  of  Bird  v. 
Kerr,  now  pending  before  Wood,  V.  C,  a  motion  for  a  new  trial  of  an 
issue  which  was  tried  before  Willes,  J.,  at  the  last  assizes  at  Newcastle, 
was  made  in  the  court  by  which  the  issue  was  directed.  And  such  has 
always  been  the  practice,  whether  before  or  since  the  8  &  9  Vict.  c.  109. 
It  will  probably  be  urged  on  the  other  side,  that  it  would  operate  injiu- 
tice  upon  the  defendant  to  deprive  him  of  the*  benefit  of  this  compromise, 
after  he  has  incurred  expense  in  relation  to  it.  But  the  answer  to  that, 
is,  that  the  defendant  is  in  no  worse  position  in  that  respect  than 
is  every  one  who  finds  he  has  been  dealing  with  an  unauthorised 
agent :  he  may  have  a  remedy  against  the  agent :  per  Bayley,  B.,  in 
Thomas  v.  Hewes,  2  €•  &  M.  530,  n.  ;t  Kennedy  v.  Gouveia,  8  D.  &  B. 
503 ;  Russell  on  Arbitration,  2d  edit.  27.  [The  learned  gentleman(a) 
^oc^fj-y  ^concluded  by  observing  in  very  unmeasured  language  upon  the 
-'  affidavits  of  the  plaintiff's  counsel ;  and  contended,  that,  upon  the 
whole,  it  was  manifest  that  they  had  not  the  authority  which  they  pro- 
fessed to  exercise  in  entering  into  the  compromise.] 

TT.  jR.  Oole  also  appeared  to  show  cause  against  the  rule.  He 
submitted,  that  Mrs.  Swinfen*s  refusal  to  hold  herself  bound  by  the 
compromise  entered  into  on  her  behalf,  was  not  a  wilful  contempt  of  the 
order  of  the  court,  but  was  founded  upon  a  bon&  fide  conviction  that  she 
was  not  compellable  to  carry  out  an  agreement  to  which  she  was  no 
party,  and  which  had  been  made  not  only  without  her  sanction,  but  in 
defiance  of  her  express  prohibition ;  that,  this  being  a  proceeding  against 
which  there  was  no  appeal,  the  court  would  only  act  upon  the  clearest 
and  most  unequivocal  evidence;  and  that  the  rule  of  practice  which 
requires  parties  to  come  prepared  with  proper  materials  at  first,  hid 
never  been  relaxed  in  a  case  of  this  sort.(i)  He  then  proceeded  to  urge 
the  several  points,  and  to  cite  the  several  authorities  following : — 

1.  That  the  rule  should  have  been  reserved  in  a  proper  manner,  and 

(a)  Towards  the  eloM  of  hit  arfomeiit,— Iho  ooart  haWoi^  been  t^Joimied  flrom  tht  tiA  tt 
Norember  to  the  1st  of  Deeemberf  Kenntdy  asked  leare  to  file  fresh  mffldaWts  on  the  pert  of  tk« 
plaintiff,  in  answer  to  the  sflBdavits  of  Sir  F.  Thesig^r  and  Messrs.  Alexander,  Whitmore^  sad 
Orajr,  under  the  17  4;  18  Vict  e.  125,  «.  45. 

He  urged,  in  excuse  for  the  lateness  of  the  application,  that  he  had  had  oo  opportunity  of 
consulting  with  his  client  as  to  the  contents  of  those  affidavits  when  the^  ^ere  placed  in  bis 
hands  on  the  former  daj. 

CaesswaLL,  J. — Had  you  asked  at  the  time  for  an  opportunity  to  examine  the  affidavits,  tbs 
oonrt  would  probably  have  had  no  difficulty.  The  eoorse  now  proposed,  after  so  long  an  arga- 
meat,  is  fraught  with  extreme  inconrenienee.  If  the  plaintiff  were  allowed  now  to  file  new  sl- 
darits,  we  should  probably  be  asked  the  same  indulgence  by  the  other  side,  and  the  ease  weald 
never  end. 

CnowDBiiy  J. — Tht  applieation  should  have  been  made  at  the  time.    It  ia  now  too  late. 

(6)  The  former  rule  was  discharged  sxjDreraly  without  prejudice  to  a  renewed  application. 
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performance  at  the  same  time  demanded ;  the  practice  of  the  court 
requiring  that  all  necessary  steps  for  obtaining  an  attachment  shall  be 
taken  at  the  tame  time^ — Rogers  v.  Twisdel,  8  Dowl.  P.  G.  572 :  Doe  d. 
Sturges  V.  Ward,  2  Dowl.  N,  S.  706 ;  The  King  v.  Smhhies,  8  T.  R.  851 ; 
Dodington  v.  Hudson,  1  Bingh.  410,  8  J.  B.  Moore,  510  (E.  C.  L.  R. 
vol.  17) ;  Swinfen  v.  Swinfen,  18  C.  B.  485  (E.  C.  L.  R.  vol.  86). 

*2.  That  a  proper  deed  should  have  been  tendered  to  the  r^ropo 
plaintiff  at  the  time  of  the  service,  for  her  execution ;  that  the  '- 
deed  then  tendered  was  in  many  respects  objectionable,  and  one  she  was 
not  bound  to  execute ;  and  that  the  defects  were  not  cured  by  the  deed 
subsequently  prepared, — Tebbutt  v.  Ambler,  2  Dowl.  N.  8.  677 ;  Doe  d. 
Williams  v.  Howell,  5  Exch.  299  ;t  VonhoUen  v.  Knowles,  12  M.  &  W. 
602  ;t  Manning  v.  Bailey,  2  Exch.  45.t 

8.  That  the  rule  of  6ourt  was  too  loose  and  indefinite  to  warrant  an 
attachment,  even  supposing  it  to  be  valid  as  an  agreement ;  that  it  did 
not  order  any  specific  act  to  be  done  by  the  plaintiff,  or  provide  how  the 
deed  was  to  be  settled  in  case  of  difference,  or  order  the  plaintiff  to 
deliver  up  possession  of  the  house  and  grounds,  or  identify  the  land  she 
was  to  occupy  until  Michaelmas,  or  dispose  of  the  Ohancery  suit  or  of 
the  process  in  Doctors'  Commons, — Doe  d.  The  Earl  of  Cardigan  v. 
Bywater,  7  C.  B.  794  (B.  C.  L.  R.  vol.  62). 

4.  That  the  agreement  on  which  the  rule  of  court  is  founded,  was 
made  on  the  trial  of  an  issue  directed  by  the  Court  of  Chancery^  and 
therefore  the  obviously  more  convenient  course  would  be  to  leave  the 
defendant  to  apply  to  that  court  to  enforce  it ;  especially  as  there  were 
other  questions  pending  in  the  equity  suit, — 8  &  9  Vict.  c.  109,  s.  19 ; 
Luard  v.  Butcher,  2  C.  B.  858  (E.  C.  L.  R.  vol.  52),  8  D.  &  L.  815. 

5.  That  the  rule  of  court  is  founded  upon  the  agreement ;  and  that 
the  court  had  no  jurisdiction  to  set  aside  the  agreement  if  invalid,  and 
therefore  ought  not  to  give  itself  jurisdiction  by  deciding  in  a  summary 
manner  that  the  agreement  was  valid. 

6.  That,  if  the  rule  gave  the  court  jurisdiction,  it  was  one  which  they 
might  properly  decline  to  exercise  in  a  summary  manner,  inasmuch  as 
they  would  thereby  preclude  the  plaintiff  from  taking  the  opinion  of  a 
jury  as  to  the  facts,  and  of  a  court  of  error  as  to  the  law, — Thomas  v. 
Hewes,  2  C.  &;  M.  519  (E.  C.  L.  R.  vol.  52) ;  and  that  it  is  only  in 
*plain  cases  that  an  attachment  is  granted, — Bodington  v.  Harris,  r*f)M 
1  Bing.  187  (E.  C.  L.  R.  vol.  8).  '  *  l  ^^^ 

7.  That,  although  counsel  are  in  the  first  instance  to  consider  and 
decide  whether  or  not  they  have  suflBcient  authority  to  refer  a  cause  upon 
terms,  yet  such  decision  is  not  conclusive  upon  the  client,  who  may  (if  he 
can)  negative  such  authority. 

8.  That,  although  the  court  will,  in  the  absence  of  proof  to  the  con- 
trary, infer  that  counsel  had  sufficient  authority  to  refer  a  cause  upon 
terms,  yet  such  inference  may  be  rebutted  by  evidence,  and  no  such 
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inference  will  be  drawn  in  the  &oe  of  sufficient  proof  to  the  oontrarji 
—Mole  V.  Smith,  1  Jac.  &;  W.  678;  Fomival  v.  Bogle,  4  Ross.  142; 
In  re  Hobler,  8  Beavan,  101 ;  Welch  v.  Nash,  8  East,  894 ;  Thompson 
V.  Ingham,  1  L.  M.  &;  P.  216 ;  In  re  Chew  v.  Holroyd,  8  Exch.  249  ;t 
Banbury  v.  Fuller,  9  Exch.  Ill,  UO.f 

9.  That  the  power  of  counsel  to  eampramiie  a  cause  does  not  stand 
upon  the  same  footing  as  the  power  of  counsel  to  refer  a  cause  upon 
terms ;  and  that  the  court  will  not  infer  a  power  to  nuike  a  disadyantsge- 
ous  compromise,  but  the  authority  of  the  client  must  be  proved^ — see  the 
cases  refered  to  by  Mr.  Kennedy,  antd,  p.  881. 

10.  That  the  reservation  of  future  power  to  counsel,  contained  in  the 
agreement,  made  it  bad  in  toto ;  and  that,  at  all  events,  the  court  would 
not  iftfer  an  authority  to  that  extent,— Roll.  Rep.  214;  Watson  on 
Awards,  104 ;  Thinne  v.  Rigby,  Gro.  Jac.  815 ;  Winch  v.  Sanders,  Cro. 
Jac.  584 ;  In  re  Tandy  and  Tandy,  9  Dowl.  P.  G.  1044. 

11.  That  upon  the  affidavits,  it  clearly  appears  that  the  plaintiff  never 
authorized  the  compromise,  but,  on  the  contrary,  expressly  and  distinctly 
objected  to  it,  and  has  never  in  any  manner  ratified  it ;  that  Simpson, 
her  attorney,  had  no  authority  from  her  to  make  or  sanction  any  such 

compromise;  and  that  the  want  of  such  ^authority  in  Simpson 


♦390] 


was  well  known  to  the  counsel  when  they  took  upon  themselves 


the  responsibility  of  making  it. 

12.  That,  inasmuch  as  the  case  involves  a  serious  question  of  law,  viz. 
as  to  the  extent  of  the  power  of  counsel  to  bind  their  clients  by  a  com- 
promise, and  also  a  serious  question  of  fact,  viz.  whether  Simpson  did, 
in  violation  of  his  duty  to  his  client,  and  in  spite  of  her  express  direction 
to  the  contrary,  authorize  or  sanction  the  alleged  compromise, — ^the 
court  ought  not  to  determine  those  questions  in  a  summary  manner  (and 
in  the  absence  of  Simpson,  who  was  no  party  to  the  rule),  and  so  deprive 
the  plaintiff  of  her  right  to  take  the  opinion  of  a  court  of  error;  bat 
should  leave  the  defendant  to  enforce  the  alleged  agreement  by  action, 
or  by  a  bill  in  equity  for  a  specific  performance. 

Wkatelejf,  Q.  G.,  Keating,  Q.  G.,  and  Jf.  Jamu,  Q.  G.,  in  support  of  the 
rule. — The  main  question  is  as  to  the  extent  of  counsers  authority  to  enter 
into  a  compromise  of  this  sort  on  behalf  of  the  client,  in  his  absence. 
That  the  counsel  in  this  particular  case  acted  with  good  faith,  and 
exercised  a  sound  discretion,  there  can  be  no  doubt.  The  concession 
on  the  other  side  as  to  the  extent  to  which  counsel  in  the  conduct 
of  a  cause  may  bind  the  client,  is  ample  enough  to  embrace  this  case. 
Gircumstanced  as  the  case  was  at  the  time  the  compromise  was  agreed 
to,  the  counsel  would  have  been  wanting  in  duty  to  their  client  if  they 
had  abstained  from  doing  as  they  did.  The  client  being  absent,  the 
hearing  of  the  cause  about  to  be  resumed,  the  counsel  are  informed 
by  the  attorney  that  a  circumstance  has  just  come  to  his  knowledge 
which  makes  it  highly  expedient  that  the  matter  should  be  compro- 
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mised.    What  that  matter  was,   does  not  appear.     It  may  be  that 
Mr.  Simpson  had  employed  his  London  agent,  shortly  before  he  received 
instructions  to  prepare  the  will  in  question,  to  take  proceedings  with 
*a  view  to  a  commission  of  lunacy  against  the  testator,  and  he  r^nQ-i 
had  ascertained  that  the  defendant's  counsel  were  in  possession  ^ 
of  proof  of  that  fact ;  and  so  he  might  think  it  expedient,  for  the  sake 
of  his  client's  character  and  his  own,  to  withdraw  from  the  contest  upon 
the  best  terms  which  could  be  obtained.     The  question  depends  more 
upon  principle  than  upon  authority;  but  authority  is  not  wanting. 
Mole  V.  Smith,  1  Jac.  &  W.  673,  contains  an  intimation  •f  opinion  from 
a  very  eminent  lawyer.     « It  is  for  Mr.  Shadwell  to  consider,"  says 
Lord  Eldon,  <<  whether  he  is  authorized  to  give  his  consent  for  the 
widow.     J^he  does  Imvat  act  upon  it;  and  she  mil  be  bound  by  it.'' 
So,  in  Fumiyal  v.  Bogle,  4  Russ.  142,  it  is  distinctly  laid  down  that  a 
party  is  bound  by  the  consent  of  his  counsel  given  in  court,  though 
they  had  no  instructions  to  consent,  if  they  were  at  the  time  apprised 
of  all  those  facts  of  which  the  knowledge  was  essential  to  the  proper 
exercise  of  their  discretion.     Can  it  be  said  in  the  present  case  that 
there  was  any  fact  the  knowledgjS  of  which  was  essential  to  the  exercise 
of  their  discretioa,  of  which  the  plaintiff's  counsel  were  ignorant  ?    If 
Mrs.  Swinfen  had  disapproved  of  the  arrangement,  she  should  at  once 
have  repudiated  it.     Instead  of  adopting  that  course,  though  the 
arrangement  was  made  on  the  15th  of  March,  it  was  not  until  the  1st 
of  April  that  any  intimation  was  given  to  the  defendant  that  she  dis- 
approved of  it.     The  observation)^  of  Lord  Lyndhurst,  in  Furnival  v. 
Bogle,  4  Buss.  146,  are  extremely  strong  upon  the  point.     He  says : 
«( I  must  consider  the  case  as  if  Mr.  Furnival's  solicitor,  Mr.  E.,  had 
been  in  court,  and  assented  to  the  order.     His  clerk  was  in  court  when 
Mr.  Sugden  made  the  proposition.     Some  communicaition.  took  place 
between  Mr.  Heald  and  him.     He  did  not  object  to  the  arrangement ; 
and  I  must  presume  that  he  immediately  communicated  what  had 
occurred  to  his  principal,  E.    It  was  the  duty  of  the  solicitor^  \f  r^qqo 
he  dissented  from  *the  order  j  to  have  given  immediate  notice  of  ^ 
his  obfeetion,    Saturday  and  Monday  elapsed :  on  the  Tuesday  morning, 
a  new  solicitor  is  appointed,  and  then,,  for  the  first  time,  an  objection 
is  made  to  the  order.     If  Mr.  E.  had  been  in  court,  and  had  assented 
to  the  arrangement,  it  would  have  bound  his  client.     He  has  adopted 
it ;  for,  it  was  communicated  to  him,  and  he  did  not  object  to  it.     The 
client  must  therefore  be  bound."     The  cases  of  Thomas  v.  Hewes,  2 
C.  k  M.  519,t  4  Tyrwh.  885,  and  Hargrave  v.  Hargrave,  12  Beavan, 
408,  have  very  little  bearing  upon  the  present  question.    Id  the  former. 
Bay  ley,  B.,  expressly  guards  himself  against  laying  down  any  rule  as 
to  the  extent  of  the  authority  of  attorneys  and  counsel :  and  the  latter, 
so  far  as  it  goes,  is  rather  an  authority  for  the  defendant.     The  court 
must  always  bear  in  mind  that  the  defendant  will  be  seriously  preju- 
H.  s.,  VOL.  I. — 18 
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diced  by  the  withdrawal  of  the  arrangement.  He  had  no  means  of 
knowing  that  the  authority  of  the  plaintiff's  counsel  to  enter  into  it 
would  be  questioned ;  and  he  has  mcurred  heavy  expense  upon  the 
faith  of  it.  It  has  been  said  that  this  court  has  no  jurisdiction,  becaose 
the  issue  was  directed  by  the  Master  of  the  Rolls :  but  the  complaint  is, 
that  a  rule  of  this  court  has  been  disobeyed ;  and  clearly  no  other  court 
could  enforce  it  by  attachment.  [Williams,  J. — If  this  was  an  order 
of  Nisi  Prius,  it  might  properly  be  made  a  rule  of  this  court.  Crowbek, 
J.—  Can  two  litigant  parties  at  any  time  consent  to  an  order  of  Nisi 
Prius  ?]  It  is  submitted  that  they  can.  Submissions  to  reference  are 
commonly  made  rules  of  court.  [Cresswell,  J. — ^By  authority  of  the 
statute  9  &  10  W.  3,  c.  15.  Williams,  J. — In  the  case  of  a  reference, 
the  court  performs  its  functions.]  As  to'  the  service  of  the  rule,  there 
is  no^  foundation  For  the  objection  urged.  The  service  was  in  strict 
conformity  with  the  practice  of  the  court.  A  sufficient  deed,  it  is  snb- 
Qqn-i  mitted  also,  was  tendered  for  execution.  And,  a  tall  ^events,  it 
^  is  not  open  to  the  plaintiff  to  make  that  objection,  she  and  her 
attorney  having  positively  refused  to  execute  any  deed.  Neither  is 
there  any  foundation  for  the  objection  that  the  order  of  Nisi  Prius  is  too 
vague.  It  sets  out  the  agreement,  which  upon  the  face  of  it  purports 
to  be  a  valid  agreement,  and  one  which  the  court  will  enforce.  It  was 
not  for  the  defendant  to  prove  the  plaintiff's  assent  to  or  ratification  of 
the  agreement :  it  was  incumbent  on  the  plaintiff  to  show  that  she  dis* 
sented,  and  that  she  communicated  her  dissent  promptly:  Elwortbyr. 
Bird,  Tamlin,  38 ;  Furnival  t;.  Bogle,  4  Russ.  146.  If  Simpson  acted 
without  authority, — ^and  that  fie  assented  to  the  arrangement,  is  clear 
from  all  the  affidavits, — the  plaintiff  may  have  a  remedy  against  him ; 
but  still  the  agreement  must  stand.  The  business  of  the  courts  could 
not  proceed,  if,  after  counsel  has  acted  upon  the  faith  of  his  attorney 
having  authority,  the  want  of  such  authority  should  be  held  to  annol 
any  act  done  by  him  in  court.  Upon  the  whole,  it  is  submitted  that  no 
sufficient  reason  has  been  urged  against  the  propriety  of  enforcing  this 
rule  in  the  usual  way.  Cur.  adv.  volt. 

Crowder,  J. — This  was  a  motion  for  an  attachment  against  the 
plaintiQ"  for  contempt  in  disobeying  a  rule  of  court.  A  rule  nisi  hmng 
been  granted,  cause  was  shown  against  it  at  the  latter  end  of  last 
Term„  and  on  two  successive  days  after  Term.  The  case  was  argoed 
before  us  at  very  great  length,  and  the  court  took  time  to  consider  its 
judgment. 

Ap  I  have  the  misfortune  to  differ  from  the  opinion  expres«scd  by  mj 
learned  Brothers  when  the  former  rule  was  discharged,  and  to  which 
opirion  they  still  adhere,  I  cannot  but  entertain  serious  doubts  of  the 
correctness  of  my  own  judgment.  Nevertheless,  I  feel  it  to  be  my 
♦fida.1  *^^^7  ^^  ^^^  litigant  parties  to  deliver  my  opinion,  together  with 
*  ^^  J  the  reasons  on  which  it  is  founded. 
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Many  points  were  made  on  behalf  of  the  plaintiff  in  the  course  of  the 
argnment.  Bat,  as  my  opinion  is  in  her  favour  upon  the  main  point,  it 
becomes  unnecessary  to  pronounce  any  judgment  upon  the  others. 

The  attachment  is  prayed  against  the  plaintiff  for  not  performing  an 
agreement  embodied  in  an  order  of  Nisi  Prius  which  has  since  been 
made  a  rule  of  this  court.  It  seems  to  me  that  there  is  no  sufScient 
proof  of  a  valid  agreement  between  the  plaintiff  and  defendant  to  war- 
rant the  order  of  Nisi  Prius,  imd  that  therefore  the  rule  of  court  founded 
upon  it  cannot  be  enforced  by  attaduaent. 

The  order  of  Nisi  Prius  was  made  upon  Ae  trial  of  an  issue  directed 
by  the  Master  of  the  Rolls,  to  try  the  validity  ef  a  will  under  which 
the  plaintiff  was  devisee  of  an  estate  estimated  by  her  <tf  the  value  of 
65,0002. ;  the  defendant  being  the  heir-at-law.  The  cause  caine  on  iof 
trial  at  Stafford,  on  Saturday,  the  15th  of  March,  before  my  BroAer 
Cresswell ;  and,  after  the  examination  of  several  witnesses  on  the  part 
of  the  plaintiff,  it  was  adjourned  to  the  following  Monday.  On  Monday 
morning  negotiations  took  place  in  court,  and  an  agreement  was  finally 
signed  by  the  leading  counsel  on  both  sides,  in  the  following  words : — 
*' Juror  to  be  withdrawn.  Estate  to  be  conveyed  by  plaintiff  at  law  to 
defendant  in  fee,  free  of  encumbrances,  if  any,  created  since  the  death 
of  Samuel  Swinfen :  such  conveyance  to  date  from  Michaelmas,  1865.. 
Defendant  to  secure  tc  plaintiff  an  annuity  for  life  on  the  estate  of 
lOOOL  a  year,  inclusive  of  the  8002.  a  year  already  secured  to  her  oii 
the  estate,  ako  to  date  from  Michaelmas,  1855.  If  any  charge  is  exist- 
ing on  the  estate,  created  prior  to  the  death  of  Samuel  Swinfen,  the 
mterest  to  be  borne  in  equal  moieties.  Plaintiff's  costs  as  between 
attorney  *and  client,  not  exceeding  12602.,  to  be  paid  by  defend-  r^ioqe 
ukt.  Power  to  either  party  to  make  this  agreement  a  rule  of  ^ 
court  In  the  event  of  any  question  arising  on  the  above  terms,  the  saxiie 
to  be  referred  to  Sir  F.  Thesiger  and  the  Attorney-General.  The  house 
vid  grounds  to  be  occupied  by  the  plaintiff,  without  payment  of  rent^ 
till  Michaelmas  next."  A  juror  was  then  withdrawn,  and  the  cauel^ 
terminated. 

The  plaintiff  contends  that  this  Agreement  was  entered  into  by  he^ 
counsel,  Sir  F.  Thesiger,  without  her  authority,  and  contrary  to  be^ 
iDstmctione ;  and  she  refuses  to  perform  it. 

The  defendant  contends, — ^first,  that  Sir  F.  Thesiger  had  a  special 
wthority  to  make  it  on  behalf  of  his  client, — secondly,  that,  even  if 
be  had  no  special  prior  authdrity,  the  plaintiff  subsequently  ratified  the 
•greement, — thirdly,  that,  independently  of  any  special  prior  authority 
3r  subsequent  ratification.  Sir  F.  Thesiger  had  an  implied  general  author 
i^ty,  arising  from  his  position  as  counsel  in  the  cause,  to  bind  his  client 
iy  that  agreement. 

;    After  the  fuUeat  consideration  of  the  affidavits,  and  of  the  arguments 
^  both  sides,  I  hate  not  been  a^ble  to  Satisfy  my  mind  that  the  agre^ 
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ment  can  be  supported  on  either  of  those  grounds.  I  think,  therefore, 
that  the  rule  for  an  attachment  ought  to  be  discharged,  and  that  tho 
defendant  should  be  left  to  such  other  remedies  as  are  open  to  him.  Aod 
I  have  the  less  difficulty  in  arriving  at  this  conclusion,  when  I  consider, 
that,  by  making  this  rule  absolute,  we  should  be  finally  concluding  the 
question  against  the  plaintiff,  without  appeal ;  whereas,  by  discharging 
it,  we  should  be  allowing  the  defendant,  if  so  advised,  to  have  the  matter 
further  investigated  before  a  tribunal  from  whose  decision  an  appeal 
would  lie  to  the  House  of  Lords. 

^oQfjT      First,  as  to  the  alleged  special  authority  given  to  Sir  *F.  Th^ 
^  siger,  the  case  rests  mainly  upon  the  affidavits  of  the  plaintiff,  her 
attorney,  and  Sir  Henry  Durrant,  on  the  one  side,  and  the  affidavits  of 
«11  her  learned  counsel  at  the  trial  on  the  other. 

Before  adverting  to  the  affidavits,  I  feel  bound  to  express  my  decided 
reprobation  of  the  unmeasured  and  unwarrantable  language  uttered  bj 
one  of  the  learned  counsel  (Mr.  Kennedy)  who  argued  this  rule  for  the 
plaintiff,  against  Sir  F.  Thesiger,  directly  charging  him  with  the  most 
dishonourable  conduct.  It  is  hardly  necessary  to  say  that  such  an 
unjustifiable  attack  could  not  have  the  slightest  tendency  to  injure  the 
well-established  reputation  of  Sir  F.  Thesiger  in  the  mind  of  the  court: 
nor,  indeed,  could  have  any  other  effect  than  that  of  damaging  its 
author.  It  is  the  unanimous  opinion  of  the  court  that  Sir  F.  Thesiger*^ 
honour  remains  entirely  unsullied  in  this  transaction. 

Some  discrepancies  undoubtedly  exist  in  the  adverse  affidavits,  i3 
might  naturally  be  expected  where  the  deponents  are  detailing  conver- 
sations  at  several  interviews.  But,  assuming,  as  I  do,  that  Sir  F.  Th^ 
siger's  affidavit,  and  those  of  the  learned  counsel  acting  with  him,  are 
in  all  substantial  particulars  correct,  I  am  by  no  means  satisfied  that 
any  special  authority  was  given,  either  by  the  client  or  her  attorney,  to 
enter  into  the  agreement  in  question*  As  regards  the  plaintiff  herself, 
it  seems  perfectly  clear  that  she  gave  none.  At  a  personal  interriew 
with  her  on  Saturday,  after  the  adjournment  of  the  cause,  a  suggeston 
was  made  by  her  counsel  that  it  would  be  prudent  to  put  an  end  to  fur- 
ther litigation,  and  to  abandon  her  claim  to  the  estate,  if  an  annuitt 
for  her  life  could  be  obtained  of  1000{.  per  annum.  She  took  time  to 
consider  the  proposition,  and  by  electric  telegraph  on  Sunday  distinctly 
rejected  it :  and,  from  that  time  until  her  arrival  in  court  on  Mondaj 
morning,  after  the  cause  waa  at  an  end  by  the  withdrawal  of  a  joror,  it 
*8971  *'^^  ^^^  suggested  upon  any  of  the  affidavits  that  any  other  com- 
^  munication  was  sent  from  the  plaintiff  herself,  or  that  she  had 
authorised  her  attorney  to  make  any  to  her  counsel.  On  the  contrary. 
I  think  it  is  quite  clear  that  she  had  not  the  most  distant  idea  of  acced- 
ing to  any  such  terms,  and  that  she  came  to  Stafford  with  her  witnesses 
on  Monday  morning  with  the  sole  intention  of  being,  present  through- 
out the  hearing  of  her  cause,  which  was  expected  to  last  several  days. 
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But  then  it  is  said  that  her  attorney,  Mr.  Simpson,  authorized  Sir  F. 
Thesiger  to  make  the  agreement,  which  therefore  bound  his  client.  I 
am  strongly  disposed  to  think,  that,  after  counsel  has  had  a  personal 
interview  with  his  client  for  the  express  purpose  of  obtaining  authority 
to  compromise,  on  a  given  basis,  to  which  the  client  has  declined  to 
assent,  the  counsel  ought  not  to  act,  even  upon  the  direct  instructions 
of  the  attorney,  if  at  variance  with  the  client's  expressed  determination. 
And  I  do  not  find  it  suggested  in  any  of  the  affidavits  that  the  plaintiff 
was  supposed  to  have  given  any  fresh  instructions  to  her  attorney,  or 
to  have  changed  her  mind  since  the  transmission  of  the  telegraphic  mes- 
sage. Indeed,  any  such  idea  is  negatived  by  that  part  of  Sir  F.  The- 
giger's  affidavit  which  refers  to  the  tinxiety  expressed  by  Mr.  Simpson 
for  the  arrival  of  his  client,  which  was  shortly  expected,  on  the  Monday 
XDoming,  before  any  arrangement  should  be  finally  concluded. 

It  appears  to  me  also,  from  the  affidavits  of  Sir  F.  Thesiger  and  Mr. 
Gray,  another  of  the  plaintiff's  counsel,  that,  although  Mr.  Simpson 
sanctioned  the  negotiations  for  a  compromise,  he  declined  to  authorise 
the  agreement  in  the  terms  in  which  it  was  signed  by  Sir  F.  Thesiger. 
The  facts  appear  to  be  these : — On  the  Monday  morning.  Sir  F.  Thesiger 
was  put  in  motion  by  a  communication  from  his  attorney,  Mr.  Simpson, 
that  a  circumstance  had  come  to  his  knowledge  which  made  it  r^oao 
^extremely  desirable,  in  his  judgment,  that  the  cause  should  be  ^ 
arranged.  Sir  F.  Thesiger  immediately  called  upon  the  defendant's 
leadmg  counsel,  and  expressed  his  readiness  to  come  to  terms  of  settle- 
ment; and,  at  the  sitting  of  the  court,  the  negotiation  was  renewed, 
which  terminated  in  the  agreement  in  question.  Mr.  Simpson  was  fully 
aware  of  the  steps  which  Sir  F.  Thesiger  was  taking,  and  was  in  cour^ 
and  perfectly  cognisant  of  the  endeavours  there  making  to  effect  an 
arrangement,  on  the  basis  of  an  annuity  of  lOOOZ.  a  year  to  the  plain- 
ti^  and  the  relinquishment  by  her  of  the  estate.  But  it  seems  to  me 
quite  consistent  with  this  state  of  things,  that  Mr.  Simpson  might  have 
thought,  that,  on  the  arrival  of  his  client,  who  was  shortly  expected  in 
court,  she  would  be  induced  to  alter  her  mind  by  the  representation  to 
her  of  the  circumstance  which  had  led  Mr.  Simpson  himself  to  deem  a 
settlement  extremely  desirable, — not  contemplating  that  the  arrangement 
should  be  finally  concluded  without  his  client's  sanction;  and  by  no 
means  intending  to  take  the  responsibility  upon  himself  of  giving 
instmctions  to  counsel,  against  her  express  directions.  Still,  it  may  be 
s  grave  question  whether  Mr.  Simpson,  by  his  presence  in  court  during 
the  negotiation  of  counsel,  and  his  tacit  acquiescence,  by  offering  no 
objection  to  it  of  which  the  opposite  side  could  be  aware,  did  not 
impliedly  sanction  the  agreement,  and  so  bind  his  client  by  it;  for, 
neither  his  refusal  to  take  upon  himself  the  responsibility  of  the  step, 
nor  Sir  F.  Thesiger's  expressed  readiness  to  do  so  in  conjunction  with 
his  learned  friends,  nor  even  Mr.  Simpson's  request  to  Sir  F.  Thesiger 
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to  wait  for  the  arrival  of  his  clienty  appear  by  the  affidavits  to  have  heea 
known  to  the  opposite  party. 

The  dictum  of  Lord  Lyndhnrst  in  Fnmival  v.  Bogle,  4  Boss,  142, 
was  referred  to  on  this  part  of  the  case,  to  the  effect,  that,  if  the  attorney 
0aqq-%  had  been  in  court  when  ^counsel  c(Hicluded  the  arrangement  made 
^  in  that  case,  he  (Lord  Lyndhurst)  should  have  held  the  client  booad 
)^  it.  As,  however,  the  attorney  was  not  in  court,  but  only  his  cleii, 
BO  decision  was  necessary  on  that  point ;  amd  the  ultimate  decision  was, 
in  fact,  against  the  binding  effect  of  the  agreement,  upon  another 
ground. 

Without  deciding,  therefore,  conclusively  that  the  agreement  made  by 
Sir  F.  Thesiger  ought  not  to  be  held  binding  on  the  client  by  reason  of 
(he  attorney's  tacit  acquiescence,  I  think  it  is  sufficient  to  say  that  we 
ought  not  to  grant  an  attachment  for  contempt  against  a  party  who 
under  such  circumstances  refuses  to  perform  it.  Therefore,  on  the  ground 
of  any  special  authority  given  to  Sir  F.  Thesiger  either  by  his  client  or 
attorney,  I  do  not  see  my  way  clearly  to  supporting  the  agreement. 

Secondly,  it  is  insisted  that  the  conduct  of  the  plaintiff  afltmr  the  ter- 
mination of  the  cause  amounted  to  a  ratification  of  the  agreon^it:  and 
]the  correspondence  between  the  attorneys  on  each  side  was  referred  to 
in  proof  of  it,  together  with  the  fact  that  the  plaintiff  did  not  diseharge 
her  att<»mey,  or  in  express  terois  inform  the  other  side  of  her  repudia- 
tion of  the  agreement  tintil  the  month  of  Jiine  following  th9  triaL  Bui 
X  do  not  find  that  the  defendant's  position  has  been  at  all  altered  by  any- 
thing which  has  occurred  subsequently  to  the  trial :  and  it  certainly  was 
iu)t  the  intention  either  of  the  plaintiff  or  her  attorney  to  ratify  the 
agreement ;  but,  on  the  contruy,  they  always  considered  it  so  prejndi- 
jCial  to  the  interests  of  the  pkbtiff  that  they  intended  by  every  means 
in  their  power  to  resist  it.  I  think,  therefore,  that  the  agreement  cannot 
be  supported  on  the  ground  of  ratification. 

Thirdly,  it  is  contended,  that,  without  any  special  authority  previously 

given,  or  any  subsequent  ratification,*  Sir  F.  Thesiger,  by  the  mere  rela- 

*4001  ^^^^  ^^  counsel  to  his  '^clieqt,  was  invested  with  a  general  agency, 

-'  and  with  power  to  bind  her  by  any  agreement  he  might  in  his 

discretion  enter  into  on  her  behalf  while  conducting  the  cause  in  court. 

It  was  assimilated  in  argument  to  the  case  of  partners  in  trade,  where 
a  general  agency  arising  from  their  relation  as  partners  makes  the  accepts 
ance  of  a  bill  of  exchange  by  one  binding  upon  the  other,  in  favour  of 
third  parties,  although,  in  the  particular  instance,  the  authority  may  have 
been  expressly  revoked.  And  it  was  further  insisted,  that,  even  if  Mrs. 
Swinfen  had  come  into  court  during  the  negotiation,  and  had  expressly 
prohibited  Sir  F.  Thesiger  from  proceeding,  yet,  unless  she  gave  notice 
of  her  prohibition  to  the  opposite  party,  she  would  have  been  bound  by 
ber  counsel's  signature  to  Uiat  agreement. 

This  introduces  a  question  of  very  general  and  grave  importance,— 
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far  beyond  the  particular  merits  of  the  present  ease.  Is  counsel  in  the 
position  of  an  agent  clothed  with  any  such  general  authority  to  bind  his 
client  7  I  must  own,  that,  in  the  course  of  a  somewhat  long  professional 
eacperience  at  the  bar,  I  was  never  aware  of  the  existence  of  such  an 
extensive  agency :  and  I  was,  therefore,  much  astonished  at  the  propo* 
sition  so  broadly  laid  down  by  the  counsel  for  the  defendant  in  the 
course  of  the  argument.  We  were  not  referred  to  any  text-book,  ancient 
or  modern,  in  support  of  such  a  principle ;  nor  to  any  positive  decision 
in  which  such  a  doctrine  has  been  established. 

It  is  said  that  business  could  not  be  conducted  in  courts  of  justice,  if 
counsel  were  not  to  trust  each  other  as  the  authorized  agents  of  their 
clients,  and  if  the  court  were  not  to  place  implicit  reliance  on  their  acts. 
This  is  quite  true  with  respect  to  all  acts  or  admissions  of  counsel  in  the 
ordinary  course  of  the  conduct  of  a  cause.  He  professes,  in  conducting 
a  cause,  to  act  entirely  upon  hb  '''own  judgment  and  discretion,  r^^ri-t 
uncontrolled  by  his  client:  and  the  client  leaves  the  whole  ^ 
management  of  the  cause  to  his  counsel.  But,  where  a  compromise  is 
contemplated^  and  litigation  is  to  cease  upon  terms  to  be  arranged, 
counsel  then  can  only  act,  as  I  believe,  under  special  instructions. 
Undoubtedlyf  by  the  courtesy  of  the  bar,  counsel  in  all  cases  repose 
entire  confidence  in  each  other  as  the  authorized  agents  of  their  clients. 
When,  therefore,  opposing  counsel  confer  together  with  a  view  to  the 
settlement  of  a  cause,  each  is  supposed  to  act  from  his  own  client's 
express  special  authority,  and  each  believes  his  opponent  to  be  so  acting. 
But  I  am  not  aware  that  any  counsel  engaged  in  making  terms,  ever 
supposed  for  a  moment  that  his  opponent  had  power  to  bind  his  client 
without  express  instruction.  Each  acts  upon  the  assumption  that  his 
adversary  has  his  client's  special  authority  to  enter  into  the  arrange- 
ment, which  otherwise  could  not  be  concluded.  And  the  judge  also 
presumes  the  special  authority  given,  when  he  sanctions  the  drawing  up 
of  an  order  of  Nisi  Prius  embodying  the  terms  of  the  arrangement. 
If,  therefore,  in  any  such  case,  a  counsel,  under  a  misapprehension  of 
his  client's  instructions,  and  belie vii\g  himself  to  have  authority,  acts 
in  fact  without  it,  he  cannot  in  my  opinion  bind  his  client. 

When  a  litigant  party  in  a  cause  intrusts  his  brief  to  a  counsel,  his 
object  is  to  have  the  benefit  of  his  advocacy,  and  not  to  employ  an  agent 
to  negotiate  terms  of  compromise.  Taking  the  general  rule  laid  down  in 
Smith's  Mercantile  Law,  5th  edit.  p.  184,  to  be  correct,  viz.  that  ^^  the 
extent  of  the  agent's  authority  is  (as  between  his  principal  and  third 
parties)  to  be  measured  by  the  extent  of  his  usual  employment,"  can  it 
be  said  that  it  is  part  of  counsel's  usual  employment,  not  only  to  plead 
the  cause  of  his  client  in  court,  but  to  negotiate  for  the  division  of  the 
property  in  dispute  between  the  litigant  parties  ?  A  client  might  think 
a  particular  barrister  '^'an  excellent  advocate,  and  therefore  r^i^/xA 
employ  him,  but  might  have  no  confidence  in  his  power  as  a  ^ 
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negotiator  of  terms  of  compromise.  And,  taking  the  present  case  as  an 
example,  it  would  seem  a  strong  thing  to  hold  that  counsel  receiring  a 
brief  from  the  plaintiff  in  a  feigned  issue  out  of  Chancery  to  try  whether 
or  not  there  was  a  valid  devise  of  a  large  estate  to  her,  has  incidentally 
an  implied  authority  to  decide  that  his.  client  shall  agree  to  waive  the 
question,  and  give  up  all  daim  to  the  estate,  upon  receiving  a  certain 
annuity  for  life. 

We  have  'been  much  pressed,  in  the  course  of  the  argument,  with  tbe 
serious  consequences  which  may  result  to  the  opposite  party  from  snch 
engagements  being  avoided.  But  these  are  precisely  such  as  may  resnlt 
in  every  case  from  the  acts  of  unauthorized  agents :  for,  the  principal  is 
never  bound  where  the  agent  acts  beyond  the  scope  of  his  authority. 
Nor  do  I  perceive  the  necessity  of  investing  counsel  with  any  each 
extensive  agency :  for,  where  a  client  wishes  to  give  his  counsel  a 
discretionary  power  to  compromise  a  cause,  it  is  very  easy  to  do  so  by 
special  instructions :  and,  if  the  client  gives  no  special  instructions,  it 
may  fairly  be  assumed  that  he  intends  to  give  no  power  to  compromise. 
But,  if  the  law  should  be  laid  down,  that  counsel  have,  without  special 
instructions,  such  a  power  vested  in  them,  it  will  be  necessary,  in  every 
case  in  which  the  client  is  determined  to  try  his  cause  out,  not  only  to 
give  special  instructions  to  his  counsel  to  make  no  compromise,  but  also 
to  notify  to  the  opposite  party  that  he  has  so  done ;  or  else  to  be 
personally  present  at  the  trial,  in  order  to  be  ready  at  a  moment's  notice 
to  withdraw  his  brief  from  counsel,  and  thus  revoke  his  authority.  This 
would  surely  be  attended  with  much  inconvenience,  and  would  be  alike 
disagreeable  to  counsel  and  client. 

The  case  of  Filmer  v.  Delber,  8  Taunt.  486,  has  been  referred  to,  in 
^Afio-]  ^hich  it  was  held  that  the  attorney  *had  power  to  bind  his  client 
•*  by  an  order  of  reference  of  Nisi  Prius,  without  his  assent,  and 
even  against  his  instructions.  But  the  court  there  said  that  the  client 
has  a  remedy  against  his  attorney  for  any  injury  resulting  from  his 
acting  without  authority.  Lord  Tenterden,  however,  in  Biddle  t;.  Dowse, 
6  B.  &  C.  255,  9  D.  &  R.  404  (E.  -C.  L.  R.  vol.  22)— where  the  question 
was  whether  infants  could  be  bound  by  the  attorney's  agreeing  to  refer,— 
seems  to  have  carefully  abstained  from  expressing  any  acquiescence  in 
the  decision  of  Filmer  v,  Delber:  for,  he  says, — '^Admitting,  for  the 
sake  of  argument,  but  no  further j  that  the  consent  of  the  attorneys  of 
such  of  the  parties  in  the  suit  as  were  adult,  might  be  binding  upon 
them,"  &c.;  then  deciding  that  the  infants  at  all  events  were  not  bound. 

Attorneys  are  responsible  to  their  clients  for  negligence  or  unskilful- 
ness ;  but  no  action  lies  against  the  counsel  for  his  acts,  if  done  bonfi 
Rde  for  his  client.  In  this  respect,  therefore,  the  counsel  stands  in  a 
different  position  from  the  attorney :  and  it  is  every  day's  experience  at 
Nisi  Prius,  for  counsel,  when  piressed  by  the  Judge  to  refer  a  cause,  to 
inform  the  court,  that,  in  ^he  absence  of  any  instructions,  he  has  no 


COMMON  BENCH  REPORTS.    (1  J.  SCOTT.    N.  S.)        408 

power  to  agree  to  a  reference.  And  mj  firm  conviction  always  was, 
and  still  is,  that  counsel  is  not  justified  in  referring  a  Cjause  against  the 
client's  consent ;  and  that  it  is  not  within  the  scope  of  his  authoxity.  It 
has  been  thought  by  the  legislature  conTenient  for  the  due  administration 
of  justice  that  the  presiding  judge  should  hare  the  power  in  certain  cases 
to  compel  a  reference  of  the  whole  or  part  of  a  cau8e.(a)  But,  before 
the  passing  of  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict,  c* 
125),  I  apprehend  no  judge  had  power  to  insist  upon  a  reference,  and 
no  counsel,  without  the  consent  of  his  client,  had  power  to  agree  to  one. 

*The  cases  mainly  relied  upon  as  establishing  the  eztensiTC  r-i^AOA 
*  general  agency  of  counsel,  were,  Mole  v.  Smith,  1  Jac.  &  W.  678,  '- 
In  re  Hobler,  8  Beayan,  101,  Hargrave  v.  Hargrave,  12  Beavan,  408, 
and  FumiTal  v.  Bogle,  4  Buss.  142. 

Of  these,  Hargrave  v.  Hargrave  most  resembles  in  its  circumstances 
the  present  case.  A  feigned  issue  had  been  there  directed  by  the  Court 
of  Chancery,  to  try  the  legitimacy  of  the  plaintiff,  and  at  the  trial  a 
jmor  was  withdrawn,  upon  an  agreement  entered  into  by  counsel  on 
both  sides,  without  the  instructions  of  their  clients,  for  the  division  of 
the  estate  between  fhe  litigant  parties.  This  agreement  could  not  Lave 
been  enforced  in  Chancery  if  the  fullest  authority  had  been  given, 
because  of  the  plaintiff's  infancy,  and  the  consequent  want  of  reciprocity. 
The  petition  to  the  Master  of  the  Rolls  only  prayed  that  the  defendant 
should  elect  whether  he  would  abide  by  the  agreement,  and,  if  not,  that 
he  should  pay  the  plaintiff's  costs  thrown  away  upon  the  abortive  trial. 
There  is,  certainly,  some  language  of  Lord  Langdale  in  that  case 
extremely  strong  to  support  the  view  of  counsel's  implied  authority  to 
bind  his  client,  with  respect  to  third  parties,  by  such  an  agreement :  but 
the  decision  against  the  defendant  proceeded  mainly  on  the  ground  that 
the  defendant  actually  consented  to  the  agreement  at  one  time,  after  it 
was  made,  though  subsequently  he  determined  to  repudiate  it ;  for,  Lord 
Langdale  says, — "  From  the  affidavits,  I  cannot  doubt,  that,  beyond  the 
general  authority  which  the  defendant's  counsel  had,  there  was  either 
previously  or  subsequently  an  adoption  or  consent  to  the  terms  by  the 
defendant.  It  is  expressly  stated,  and  not  denied  by  the  defendant, 
that  he  did  at  one  time  consent  to  the  terms,  and  that  he  afterwards 
refused  to  be  bound  by  them."  And  the  agreement  was  set  aside,  and 
a  new  trial  granted  upon  the  terms  of  the  defendant's  paying  all  costs. 
Had  Lord  ^Langdale  been  quite  satisfied  that  the  general  implied  r^Anei 
authority  of  counsel  was  sufficient  of  itself  to  bind  the  defendant,  ^ 
it  would  have  been  needless  to  refer  to  his  consent,  which  in  that  view 
was  quite  immaterial. 

The  other  cases  seem  to  fall  within  the  ordinary  scope  of  counsel's 
authority  at  the  Chancery  bar,  where  parties  to  the  suit  are  obliged  to 
give  their  consent  to  many  important  matters,  through  their  counsel,  lu 

(a)  See  Browne  v,  BfflmenoQ,  17  C.  B.  861  (B.  C.  L.  B.  toL  84). 
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Qfem  eourt.  ThoB,  in  Mole  «#  South,  oouimI  eomiented  to  hb  clie&t « 
Moepting  in  Ilea  of  dowor  whftt  tho  court  might  think  her  entitled  to 
ont  of  certain  pnrehMe-noney.  And  Lord  Eldon  there  said :  « It  ii 
for  Mr.  Shadweli  to  oonsider  whether  he  i$  aathoriaed  to  give  his  con- 
sent for  the  vidow.  If  he  does,  I  most  act  upon  it,  and  she  viU  be* 
bound  by  it/'  And  so  i&  the  case  of  In  re  Hobler,  8  Beavan,  101,  where 
a  petition  to  tax  a  solicitor's  bill  had  been  dismissed  without  costs,  by 
consent  of  the  petitioner's  counsel,  a  fresh  counsel,  <»i  a  subsequent  daj, 
applied  tc  rescind  the  order,  on  the  ground  that  his  client  had  not 
authorized  his  former  counsel's  consent  to  the  dismissal.  Lord  Lsng- 
dale  there  saide  ^<The  business  of  the  court  cannot  proceed  unless 
credit  is  given  to  Ae  statements  of  counsel  that  they  hare  authixit j  (of 
what  they  do.  They  must  themselves  judge  of  the  extent  of  their 
authority,  under  the  ordinary  responsibility.  The  petition  mast  be 
dismissed  with  costs.''  The  consmt  to  the  dismissal  of  such  a  petition 
was  in  the  ordmary  coarse  of  the  practice  of  the  court.  And,  unless 
counsel's  word  were  to  be  taken  as  conclusive  in  such  matters,  it  would 
be  impossible  that  Ae  ordinary  business  of  the  court  could  proceed. 
But  these  oases  seem  to  me  to  have  no  very  strong  bearing  upon  thsl 
now  under  consideration.  In  Fnmival  «.  Bogle,  where  an  agreement 
had  been  made  by  counsel,  without  the  plaintiff's  authority,  that  the 
defendant  should  take  money  out  of  court,  the  decision  was  in  favonr 
*4061  ^'  ^^^  plaintiff,  and  the  agreement  *was  annulled.  The  groimd 
^  of  the  decision  certainly  was,  that  the  counsel  for  the  plamtiff 
had  acted  without  a  knowledge  of  all  the  facts  essential  to  enable  him 
to  exercise  a  sound  discretion  for  his  client.  This  case,  therefore,  wodd 
seem  to  be  no  authority  in  favour  of  the  defendant. 

The  facts  not  known  to  counsel  in  Fumival  v.  Bogle  were,  that  the 
client  had  before  rejected  the  very  same  proposition  to  which  the  coun- 
sel had  agreed.  And  Lord  Lyndhurst,  adverting  to  that  circumstance, 
says :  <<  If  Mr.  Fumival  had  been  in  court  when  Mr.  Sugden  made  his 
proposition,  I  have  no  doubt  he  would  have  prevented  the  arrangement 
from  being  acceded  to.  And,  if  the  circumstances  to  which  I  have 
referred  had  been  communicated  to  his  counsel,  they  would  not  have 
assented  to  the  order ;  for,  it  is  quite  impossible  that  they  should  havs 
considered  themselves  justified  in  acceding,  in  the  absence  of  Mr.  Far- 
nival  and  his  solicitor,  to  the  proposal  of  Messrs.  Bogle,  had  they  been 
aware  that  a  similar  offer  had  been  before  made  to  him,  and  rejected ; 
that,  upon  its  being  renewed,  he  returned  no  answer,  which  amounted 
to  a  second  rejection ;  and  that  he  had  desired  the  utmost  activity  to  be 
used  in  order  to  prevent  the  money  being  taken  out  of  court." 

Now,  it  appears  in  the  present  case,  that  the  plaintiff,  before  the 
conmiencement  of  the  litigation,  had  rejected  an  offer  much  more  ad- 
vantageous in  its  terms  than  those  contained  in  the  agreement  in  qnes- 
tion ;  and  that  she  had  refused  again  to  entertain  the  proposition,  when 
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recommended  to  her  by  Sir  F.  Tliesiger,  after  the  adjoiinmient  of  the 
catifle  on  Saturday.  It  appears  fortiier,  howerer,  from  Mr.  Simpson's 
offidayit,  that  he  had  commnmoated  to  ooimsel  the  faet  of  his  elient's 
rejection  of  the  former  offer.  In  this  respect,  therefore,  the  present 
case  differs  from  Fnmival  v.  Bogle.  Bat  I  think  it  may  well  be  doubted 
whether  Lord  Lyndhurst  would  have  *held  Mr.  FurniTal  bound  r^A^^ 
by  his  counsel's  agreement,  if  it  had  appeared  upon  aflMavit  that  ^ 
such  agreement  had  been  made  with  a  full  knowledge  that  it  was  in 
direct  violation  of  his  client's  wishes  and  instiruetions,  although  with  the 
honest  intention  of  promoting  his  client's  interests. 

Lord  Lyndhurst's  decision,  however,  based  as  it  is  upon  the  counsers 
ignorance  of  important  facts,  tends  strongly  to  show  that  he  did  not 
hold  the  client  conclusively  boimd  by  the  agreement  of  his  counsel,  upon 
tiie  ground  of  general  agency,  and  implied  authority ;  for,  had  he  so 
held,  the  counsel's  knowledge  or  ignorance  of  any  fact,  however  essen- 
tial to  guide  his  discretion,  would  be  wholly  immaterial  in  considering 
whether  the  agreement  was  binding  upon  tjie  dient  in  favour  of  the 
opposite  party,  who  would  not  know  what  facts  had  been  stated  to  the 
plaintiff's  counsel. 

The  case  of  Thomas  v.  Hewes,  2  C.  &  M.  519,t  was  also  cited  on  the 
argument,  and  claimed  by  eaeh  side  as  an  authority  in  his  favour.  In 
that  case,  the  power  of  counsel  and  attorneys  to  Wd  their  clients  wa« 
mueh  discussed,  and  e<msidered.  But  Bfr.  Baron  Bayley  in  his  judg- 
ment cautiously  avoided  defining  the  extent  of  that  power.  He  refused 
the  application  of  Lord  Falmouth,  which  was,  to  set  aside  an  order  of 
Nisi  Prius  embodying  counsel's  agreement  on  his  behalf,  and  the  rule 
of  court  made  thereon,  on  the  ground  of  want  of  authority,  but  said, — 
(<  K  a  distringas  is  applied  for  against  Lord  Falmouth,  he  may  show 
that  he  has  given  no  authority  to  his  attorney  to  enter  into  this  arrange- 
ment ;  and,  if  so,  it  is  probable  that  the  court  would  decline  granting  a 
distringas,  and  leave  the  plaintiff  to  his  remedy  by  action:  If  we  were 
to  interfere  in  a  summary  manner,  we  should  be  preventing  the  parties 
from  taking  the  opinion  of  a  jury  on  the  faots,  and  of  a  court  of  error 
on  the  law." 

Although  the  judgment  of  Mr.  Baron  Bayley  has  no  *very  r^Ano 
strong  tendency  either  to  support  or  to  invalidate  the  agreement  ^ 
in  the  present  case,  it  is,  I  think,  a  cogent  authority  in  favour  of  our 
discharging  the  rule  for  an  attachment ;  as,  by  doing  so,  we  shall  not 
preclude  the  defendant  from  endeavouring  to  establish  the  validity  of 
the  agreement  in  a  court  of  law  or  equity,  from  whose  judgment  an 
appeal  will  lie  to  the  highest  tribunal. 

I  would  only  add,  ih  conclusion,  that  I  desire  it  may  not  be  supposed 
from  anything  I  have  said,  that  I  consider  the  plaintiff's  coimsel  did 
not  exercise  a  sound  discretion  for  the  benefit  of  his  client,  or  that  the 
agreement  was  not  more  advantageous  to  her  than  the  continuance  of  a 
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doubtful  conflict,  in  which  defeat  would  have  been  the  loss  of  eyerything. 
But  still  I  think  she  was  entitled,  if  so  minded,  to  hare  the  issue  which 
the  Master  of  the  Bolls  had  sent  for  trial,  disposed  of  bj  the  verdict 
of  a  jury. 

Orbsswbll,  J. — The  opinion  expressed  by  my  Brother  Crowder  in 
this  important  case,  leaves  my  Brother  Williams  and  myself  no  room 
for  doubt  as  to  the  propriety  of  discharging  the  rule  for  an  attachment; 
for,  it  is  impossible  for  us  to  treat  the  plaintiff  as  guilty  of  contempt  for 
refusing  to  perform  an  agreement  by  which  one  member  of  the  court 
thinks  she  is  not  bound.  As  the  validity  of  that  agreement  must  he 
discussed  before  another  tribunal,  wo  are  anxious  that  the  question 
should  be  as  little  prejudiced  as  possible  by  anything  that  passes  in 
this  court.  We  therefore  abstain  from  discussing  it  further,  and  from 
noticing  the  affidavits  which  have  been  laid  before  us,  except  for  the 
purpose  of  expressing  our  commiseration  for  the  unfortunate  condition 
of  the  mind  of  one  who  could  for  a  moment  imagine  that  there  has  been 
anything  to  warrant  an  impeachment  of  the  honour  of  the  distinguished 
M0Q1  ^^^^^^^  ^^^  ^^  during  the  ^argument  so  unsparingly,  so  nn- 
^  justifiably,  and  so  disgracefully  attacked. 

The  rule  will  be  discharged :  but,  inasmuch  as  we  think  no  fault  can 
be  imputed  to  the  party  making  the  application, — seeing  that  he  had 
no  reason  to  doubt  that  the  arrangement  made  at  Nisi  Prius  was  made 
with  the  full  concurrence  of  the  plaintiff, — ^we  all  agree  that  it  should 
be  discharged  without  costs. 

Rule 'discharged,  without  costs.(a) 

(a)  Proeeediogf  to  compel  parfonnftiioe  of  the  agreemont  are  now  pending  in  equity. 

As  to  the  authority  of  attorneys  or  14  Vermonty  474 ;  Vail  v.  Jackson,  15 

counsel  to  bind  their  clients  by  compro-  Vermont,  814 ;   Simon  ton  v,  Bairell, 

mise :  Lewis  v,  Ghimage,  1  Pickering,  21  Wendell,  362 ;   Silvis  v.  Ely,  3 

847 ;  Langdoa  v.  Potter,  13  Sumner,  Watts    &  Serg.   420 ;    Wilkinson  v, 

637 ;  Huston  v.  Mitchell,  14  Serg.  &  HoUoway,  7  Leigh,  277 ;  Lockhatt  ». 

Eawle,    307 }    Holker    v.    Parker,   7  Wyatt,  10  Alabama,  281 ;  Garvin  ». 

Cranch,  436;  Tankersly  v.  Anderson,  Lowry,  7  Smedes  &  Marshall,  24. 
4  Dessaussure,  45]  Hopkins  v.  Willard. 
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EDWARDS  V.  THE  KILKENNY  AND  GREAT  SOUTHERN 
AND  WESTERN  RAILWAY  COMPANY.    Jan.  29. 

bWTiM  of  a  rale  for  an  ezeeution  ogainit  a  shareholder  of  a  Joint  ttook  oompaoy,  most  be  per- 
sona], or  by  learing  it  at  hij  place  of  abode :  delivering  it  to  hit  attorney,  though  at  his  re-. 
qaest,  will  not  do. 

Lush  moved  to  make  absolute  a  rule  for  execution  against  a  share- 
holder in  the  Kilkenny  and  Great  Southern  and  Western  Railway 
Company.  The  rule  had  not  been  served  personally  on  the  shareholder : 
but,  upon  receiving  notice  of  it,  he  referred  to  his  attorney ;  and  the 
attorney,  receiving  the  rule,  said  that  no  cause  would  be  shown. 

GoGKBUBN,  C.  J. — The  statute  requires  the  rule  to  be  served  upon 
the  party  or  at  his  place  of  abode.  He  has  not  beei)  served ;  nor  has 
any  attempt  been  made  to  serve  him ;  but  his  attorney  has  been  served. 
It  will  not  do. 

The  rest  of  the  court  concurring,  Rule  discharged. 


*In  the  Matter  of  the  Complaint  of  THE  CATERHAM  RAIL-  ^^ .  -  ^ 
WAT  COMPANY  v.  THE  LONDON,  BRIGHTON,  AND  L  ^^" 
SOUTH  COAST  RAILWAY  COMPANY  and  THE  SOUTH- 
EASTERN RAILWAY  COMPANY.     Nov.  20. 

The  ooort  reftiaed  to  grant  a  writ  of  injanetion  nndar  the  Railway  Traflio  Act,  17  A  18  Vict.  c. 
31,  on  the  complaint  of  a  company  having  a  branch  on  a  tnink-line,  to  restrain  the  parent 
company  from  charging  higher  rates  for  the  conTcyanoe  of  passengers  to  the  complainants' 
terminiui,  than  they  charged  for  the  conTcyanec  of  passengers  to  the  terminns  of  another 
braneh  line  (in  which  they  themselves  were  interested)  extending  over  the  same  number  of 
miles. 

To  oonstitote  an  ''nndne  or  nnreasonable  preference"  within  the  aet^  by  reason  of  an  ineqaality 
of  charge,  it  mnst  be  an  inequality  in  the  charge  for  traveUing  over  the  tame  line  or  the  some 
portiom  of  the  line. 

To  induce  the  court  to  interfere  on  a  complaint  by  the  proprietors  of  a  branch  line,  that  a  suffi- 
cient number  of  trains  of  the  main  line  do  not  stop  at  UkC  Junction,  or  stop  at  inconvenient 
times,  it  must  be  distinctly  shown  that  sufficient  aecommodation  is  not  afforded  to  meet  the 
fair  requirements  of  the  public 

It  is  no  ground  of  complaint  that  the  company  working  the  main  line  refuse  to  grant  third  class 
return  tickets  to  the  braneh  line,  if  it  appears  that  no  such  tickets  are  issued  to  other  branches 
similarly  situated. 

Bat)  »embU  that  it  is  a  good  ground  of  complaint  that  there  is  no  place  of  shelter  provided  at  the 
janotlon,  for  passengers  on  the  branch  line  waiting  the  arrival  of  trains ;  the  public  being  en- 
titled  in  this  respect  to  reasonable  accommodation. 

The  2d  section  of  the  Railway  and  Canal  Traffic  Act,  1854, 17  &  18 
Vict.  c.  81,  enacts  that  «  every  railway  company,  canal  company,  and 
railway  and  canal  company,  shall,  according  to  their  respective  powers, 
afford  all  reasonable  facilities  for  the  receiving  and  forwarding  and  de- 
livering of  traffic  upon  and  from  the  several  railways  and  canals  belong- 
ing to  or  worked  by  such  companies  respectively,  and  for  the  return  of 
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carriages,  trucks,  boats,  and  other  vehicles ;  and  no  such  company  shall 
make  or  give  any  uftdue  or  unreoionabie  preference  or  advantage  to  or 
in  favour  of  any  particular  person  or  company,  or  any  particular  de- 
scription of  traffic,  in  any  respect  whatsoever ;  nor  shall  any  such  com- 
pany subject  any  paarticular  person  or  company,  or  any  particnlir 
description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever ;  and  every  railway  company  and 
canal  company  and  railway  and  canal  company  having  or  n^orking  rail- 
*4.111  ^^7^  ^^  canals  *  which  form  part  of  a  continuous  line  of  railway 
^  or  canal  or  railway  and  canal  communication,  or  which  have  the 
terminus,  station,  or  wharf  of  the  one  near  the  terminus,  station,  or 
wharf  of  the  other,  shall  afford  all  due  and  reasonable  facilities  for 
receiving  and  forwarding  all  the  traffic  arriving  by  one  of  such  railwajs 
or  canals  by  the  other,  without  any  unreasonable  delay,  and  without 
any  such  preference  or  advantage,  or  prejudice  or  disadvantage,  as 
aforesaid,  and  so  that  no  obstruction  may  be  offered  to  the  public  de- 
sirous of  using  such  railways  or  canals  or  railways  and  canals  as  a  con- 
tinuous line  of  communication,  and  so  that  all  reasonable  accommoda- 
tion may,  by  means  of  the  railways  and  canals  of  the  several  companies, 
be  at  all  times  afforded  to  the  public  in  that  behalf." 

The  Sd  section  enacts  that  '^  it  shall  be  lawful  for  any  company  or 
person  complaining  against  any  such  companies  or  company  of  anything 
done  or  of  any  omission  made  in  violation  or  contravention  of  this  act, 
to  apply  in  a  summary  way,  by  motion  or  summons,  in  England  to  Her 
Majesty's  Court  of  Common  Pleas  at  Westminster,  or  in  Ireland  to 
any  of  Her  Majesty's  superior  courts  in  Dublin,  or  in  Scotland  to  the 
Court  of  Session  in  Scotland,  as  the  case  may  be,  or  to  any  judge  of 
any  such  court ;  and,  upon  the  certificate  to  Her  Majesty's  Attorney- 
General  in  England  or  Ireland,  or  Her  Majesty's  Lord  Advocate  in 
Scotland,  of  the  Board  of  Trade,  alleging  any  such  violation  or  contra- 
vention of  this  act  by. any  such  companies  or  company,  it  shall  also  be 
lawful  for  the  said  Attorney-General  or  Lord  Advocate  to  apply  in  like 
manner  to  any  such  court  or  judge ;  and  in  either  of  such  cases  it  shall 
be  lawful  for  such  court  or  judge  to  hear  and  determine  the  matter  of 
such  complaint ;  and,  for  that  purpose,  if  such  court  or  judge  shall  think 
fit,  to  direct  and  prosecute,  in  such  mode,  and  by  such  engineers,  bar- 
♦4121  "®^®">  ^^  other  persons  as  they  shall  think  *proper,  all  such 
inquiries  as  may  be  deemed  necessary  ta  enable  such  court  or 
judge  to  form  a  just  judgment  on  the  matter  of  such  complaint;  and, 
if  it  be  made  to  appear  to  such  court  or  judge  on  such  hearing,  or  on 
the  report  of  any  such  person,  that  anything  has  been  done  or  omission 
made  in  violation  or  contravention  of  this  act,  by  such  company  or 
companies,  it  shall  be  lawful  for  such  court  or  judge  to  issue  a  writ  of 
mjunction  or  interdict,  restraining  such  company  or  companies  from 
further  continuing  such  violation  or  contravention  of  this  act,  and  enjoin- 
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ing  obedience  to  the  Mue ;  and,  in  case  of  disobedience  of  any  such 
writ  of  injunction  or  interdict^  it  shall  be  lawful  for  such  court  or  judge 
to  order  that  a  writ  or  writs  of  attachment,  or  any  other  process  of  such 
court  incident  or  applicable  to  writs  of  injunction  or  interdict,  shall 
issue  against  any  one  or  more  of  the  directors  of  any  company,  or 
sgainst  any  owner,  lessee,  contractor,  or  other  person  failing  to  obey 
such  writ  of  injunction  or  interdict ;  and  such  court  or  judge  may  also, 
if  they  or  he  shall  think  fit,  make  an  order  directing  the  payment  by 
any  one  or  more  of  such  companies  of  such  sum  of  money  as  such  court 
or  judge  shall  determine,  not  exceeding  for  each  company  the  sum  of 
2002.  for  every  day,  after  a  day  to  be  named  in  the  order,  that  such 
company  or  companies  shall  fail  to  obey  such  injunction  or  interdict ; 
and  such  moneys  shall  be  payable  as  the  court  or  judge  may  direct, 
either  to  the  party  complaining,  or  into  court  to  abide  the  ultimate 
decision  of  the  court,  or  to  Her  Majesty ;  and  payment  thereof  may, 
without  prejudice  to  any  other  mode  of  recovering  the  same,  be  enforced 
by  attachment  or  order  in  the  nature  of  a  writ  of  execution,  in  like 
manner  as  if  the  same  had  been  recovered  by  decree  or  judgment  in  any 
superior  court  at  Westminster  or  Dublin,  in  England  or  Ireland,  and  in 
Scotland  by  such  diligence  as  is  competent  on  an  extracted  decree  of 
the  Court  of  Session;  and,  in  *any  such  proceeding  as  aforesaid,  r^A^n 
such  court  or  judge  may  order  and  determine  that  all  or  any  '- 
costs  thereof  or  thereon  incurred  shall  and  may  be  paid  by  or  to  the 
one  party  or  the  other,  as  such  court  or  judge  shall  think  fit ;  and  it 
shall  be  lawful  for  any  such  engineer,  barrister,  or  other  person,  if  di- 
rected BO  to  do  by  such  court  or  judge,  to  receive  evidence  on  oath  rela- 
tive to  the  matter  of  any  such  inquiry,  and  to  administer  any  such 
oath." 

By  the  4th  section,  the  judges  of  the  Court  of  Common  Pleas  were 
empowered  to  make  the  rules  and  regulations  necessary  for  carrying  the 
act  into  effect.  This  was  done  by  rules  made  in  Hilury  Term,  1854 : 
see  15  C.  B.  473. 

And  the  6th  section  enacts  that  no  proceeding  shall  be  taken  for  any 
violation  or  contravention  of  the  above  enactments,  except  in  the  man- 
ner therein  provided ;  but,  that  nothing  therein  contained  should  take 
away  or  diminish  any  rights,  remedies,  or  privileges  of  any  person  or 
company  against  any  railway  or  canal  or  railway  and  canal  company 
under  the  existing  law. 

The  Gaterham  Railway  Company  was  incorporated  in  1854,  by  the 
17  &  18  Vict.  c.  Ixviii.,  entitled  '^  An  act  for  making  a  railway  from  the 
London,  Brighton,  and  South  Coast  Railway  to  Caterham,  in  the  county 
of  Surrey."  This  railway,  which  commences  at  or  near  the  Godstone 
Road  Station  of  the  London,  Brighton,  and  South  Coast  Railway,  was 
opened  on  the  5th  of  August  last  f  f/  the  conveyance  of  passengeiH 
from  the  Godstone  Road  Junction  to  Coulsdon,  Warlingham,  and  Calev- 
ham. 
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Upon  the  opening  of  the  Gaterham  Railwaj,  a  table  was  iaeaed,  ahowiiig 
the  tixiies  of  starting  of  the  several  trains  ronning  between  London 
Bridge  and  Cat^rham  in  conjunction  with  the  trains  of  the  Brighton 
and  the  Sonth  Eastern  railwaj  companies.  This  table  showed  trains 
running  daily,  as  follows : — down  trains,  at  6.0  A.M.,  9.80  A.M.,  3.0  P.H., 
and  5.80  P.  M. ;  and  up  trains,  at  6.15  A.M.,  8.15  A.M.,  9.50  A.M., 

♦4141  ^'^^  ^'^''  ^'^  ^'^'  *^'*^  ^•^•'  "^  ^**^  ^•**^'    ^*^^®  ^^^^ 
•^  trains  continued  running  down  to  the  month  of  November,  when 

a  6.45  A.M.  down  train  was  substituted  for  the  6.0  A.M.  down  train, 

and  a  10.10  A.M.  down  train  for  the  9.80  A.M.  down  train,  and  an 

additional  up  train  was  granted,  which  arrived  in  London  at  1.15  P.M., 

and  certain  alterations  were  made  in  the  Sunday  trains. 

The  South  Eastern  Railway  Company  are  the  proprietors  of  the 
main  line  between  London  and  a  point  near  New  Cross ;  and  the  Lon- 
don, Brighton,  and  South  Coast  Railway  Company  are  the  proprietors 
of  the  rest  of  the  line  to  the  Godstone  Road  (or  Caterham)  Junction,— 
the  distance  between  London  and  the  Caterham  Junction  being  13  miles, 
and  the  entire  distance  to  Caterham  18  miles. 

The  charges  fixed  by  the  above-mentioned  table  as  the  daily  fares  for 
conveying  the  public  over  the  London,  Brighton,  and  South  Coast,  South 
Eastern,  and  Caterham  lines,  to  and  from  Caterham  and  London,  were, 
— single  journey  tickets,  first  class  39.  4(2.,  second  class  2».  lOd,  third 
class  2«.  Id.f  parliamentary  Is,  6c2. :  return  tickets,  first  class  5f.,  sec 
end  class  49.  3(2. 

Sir  Fiizray  KeUffj  Q.  C«  (with  whom  was  Welb,  Serjt.),  en  behalf 
of  The  Caterham  Railway  Company,  moved  for  a  writ  of  injunction, 
under  the  17  &  18  Vict.  c.  81,  commanding  the  London,  Brighton,  and 
South  Coast  Railway  Company,  and  the  South  Eastern  Railway  Com* 
pany  to  afibrd  to  the  Caterham  Railway  Company  the  same  facilities  as 
they  afforded  to  the  traflSc  on  other  branches  on  their  respective  lines, 
and  to  desist  from  giving  any  undue  or  unreasonable  preference  or 
advantage  to  or  in  favour  of  any  other  particular  person  or  company, 
or  any  other  particular  description  of  traffic. 

The  motion  was  founded  upon  an  affidavit  of  the  secretary  of  the 
Caterham  Railway  Company^  which,  after  ^setting  out  the  tim^ 


♦415] 


table  above  referred  to,  stated,  that  the  times  for  starting  the 


trains,  as  shown  in  the  table,  were  very  inconvenient,  and  the  rates  and 
fares  excessive  and  unreasonable,  and  prejudicial  to  the  interests  of  the 
Caterham  Railway  Company :  That  the  charges  fixed  by  the  London, 
Brighton,  and  South  Coast  Railway  Company  and  the  South  Eastern 
Railway  Company,  as  the  daily  fares  for  conveying  the  public  over  their 
said  lines  to  and  from  Epsom  and  London, — a  distance  of  about  18  miles, 
— ^were  as  follows : — single  journey,  first  class  2s.  6(2. ;  second  class  2i., 
third  class  Is.  6(2. ;  return  tickets,  first  class  8s.  6(2.,  second  class  2t.  9(2., 
third  class  2s. :  That  the  excess  of  daily  fares  charged  the  public  travel* 
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ling  on  the  Cftterluim  Railway  by  those  companies,  over  the  daily  fares 
charged  by  them  to  the  public  travelling  on  the  Epsom  branch  line,  was 
therefore  as  follows  :-^an  excess  of  lOd,  on  the  single  journey  in  the 
first  and  second  classes,  and  of  Id*  in  the  third  class,  and  of  Is.  6(2.  on 
return  tickets  by  first  and  second  class:  [The  affidavit  then  went  on  to 
show  similar  excess  of  charges  as  compared  with  those  on  the  Wimble- 
don branch] :  That  the  said  companies  do  not  issue  third  class  return 
tickets  to  and  from  Caterham  and  London ;  and  that  the  non-issuing  of 
tbird*clas8  return  tickets  on  their  lines  to  and  from  Caterham  and  Lon- 
don, and  the  issuing  of  them  on  the  Epeom  and  Wimbledon,  lines, 
was  an  unfair  preference  of  the  pnbtie  travelfiitg  in  third  class  carriages 
to  and  from  Epsom  and  Wimbledon,  and  a  disadvantage  to  the  publiQ 
travelling  in  third-class  carriages  to  and  from  Caterham  :  [The  affidavit 
then  proceeded  to  show  that  the  gums  charged  by  the  London,  Brighton, 
and  South  Coast  and  the  South  Eastern  railway  companies,  for  single 
and  return  tickets,  and  also  for  annual  or  season  tickets,  to  and  from 
various  other  places  on  their  respective  lines,  viz.  Reading,  Godstone, 
Shalford,  Maidstone,  and  Tunbridge  Wells,  were  considerably  less  in 
'proportion  to  the  several  distances  than  the  sums  charged  to  and  r^^A^^ 
from  Caterham] !  That  the  Caterham  Railway  Company,  finding  ■- 
from  experience  of  the  working  of  the  above  time-table,  that  the  accom- 
modation afforded  by  the  London,  Brighton,  and  South  Coast  Railway 
and  the  South  Eastern  Railway  Companies,  was  altogether  insufficient  for 
the  working  of  their  traffic  and  the  convenience  of  the  public  using  their 
line,  made  repeated  applications  to  both  companies  for  alterations  to  be 
made  in  the  times  of  trains  stopping  at  the  Caterham  Junction,  and  for 
additional  trains :  That  these  applications  were  not  acceded  to  by  the 
company,  save  to  a  very  inadequate  extent :  That  the  trams  now  stop- 
ping at  the  Caterham  Junction  on  their  journey  to  and  from  London, 
atop  at  times  that  are  inconvenient  to  the  public  living  in  the  Caterham 
and  surrounding  districts :  That  it  is  necessary  for  the  convenience  of 
the  public,  that  additional  up  and  down  trains  should  stop  at  the  Cater- 
ham Junction  to  deliver  and  take  up  passengers :  That  it  is  necessary 
for  the  due  development  of  the  Caterham  Railway,  that  facilities  should 
be  granted  for  passengers  to  travel  to  and  from  Caterham  by  excursion 
trains  to  various  places  on  the  London,  Brighton,  and  South  Coast 
Railway  and  the  South  Eastern  Railway,  and  particularly  to  and  from 
London :  That  application  was  accordingly  made  to  the  London,  Brighton, 
and  South  Coast  Railway  Company,  by  the  Caterham  Railway  Company, 
for  such  facilities,  but  that  the  same  have  not  been  granted  by  the  said 
company  to  any  beneficial  extent :  the  result  being,  that,  to  the  general 
public  and  excursionists,  the  Caterham  Railway  and  district  are  almost 
unknown :  And  that  there  is  a  very  large  amount  of  traffic  lost  to  the 
Caterham  line  by  such  facilities  not  having  been  granted ;  large  numbers 
of  vans  and  private  carriages  conveying  every  week  during  the  summer 
H.  8.,  VOL.  I. — ^19 
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mouths  to  the  Caterham  district  handreds  of  people,  the  greater  ptrt 
♦11 71  *^^  whom,if  proper  accommodation  were  afforded  at  fair  and  reason- 

-'  able  rates,  woald  travel  by  the  said  tailwaj.  The  affidavit  then 
set  oat  a  number  of  letters  which  had  passed  between  the  secretaries  of 
the  several  companieg  as  to  the  points  in  issue  between  them ;  and  also 
showed,  that,  though  at  every  other  junction  on  the  lines  a  proper 
covered  place  was  provided  for  the  convenience  of  passengers  waiting 
for  trains,  there  was  none  at  the  Oaterham  Junction. 

Enough,  it  is  submitted,  appears  upon  the  affidavits  to  show  that  the 
London,  Brighton,  and  South  Coast  Railway  Company  and  the  South 
Eastern  Railway  Company  have  been  guilty  of  that  which  it  was  the  ex- 
press object  of  the  statute  to  prevent*  [Cresswell,  J. — Do  any  persons 
who  desire  to  travel  by  the  Caterham  Railway  join  in  the  appUcation?] 
No ;  but  the  affidavits  show  thjat  many  individuals  who  have  travelled  by 
it  have  sustained  inconvenience.  The  main  ground  of  complunt  is,  the 
inequality  in  the  amount  of  fares  exacted  by  the  London,  Brighton, 
and  South  Coast  Railway  Company  and  the  South  Eastern  Railwsj 
Company,  from  persons  travelling  on  the  Caterham  line,  as  compared 
with  the  charges  for  similar  distances  on  other  branches.  For  instance, 
the  Brighton  company,  being  proprietors  of  the  Epsom  branch,  charge 
about  one-fourth  more  upon  first  and  second  class  tickets  for  the  jour- 
ney from  London  to  Caterham  than  they  charge  from  London  to  Epsom, 
which  is  about  the  same  distance,  or  a  little  more :  and  so  in  proportion 
for  return  tickets  and  season  tickets.  And  this  is  one  of  the  chief 
causes  of  injury  to  the  Caterham  line ;  and  it  is  clearly  an  offence 
against  the  act,  which  prohibits  the  making  or  giving  <<  any  undne  or 
unreasonable  preference  or  advantage  to  or  in  favour  of  any  particolar 
person  or  company,"  or  the  subjecting  "  any  particular  person  or  com- 
pany, or  any  particular  description  of  traffic,  to  any  undue  or  unreason- 
♦dlftl  ^^^^  prejudice   or  ^disadvantage  in   any  respect   whatsoever." 

-*  [Cresswell,  J. — The  question  you  are  calling  on  us  to  consider 
is,  whether  rival  companies  shall  be  allowed  to  compete  with  each  other 
in  the  price  of  carrying  passengers.]  Not  quite  so.  [Cbowder,  J.— It 
is  not  denied  that  the  same  charge  is  made  to  everybody  who  travels  on 
the  line  from  London  to  the  Caterham  Junction.(a)  Do  you  contend 
that  the  companies  are  bound  to  charge  the  same  amount  for  similar  dis- 
tances on  all  parts  of  their  respective  lines  ?]  The  complaint  is,  that 
the  particular  charges  are  so  apportioned  as  to  place  the  Caterham 
Railway  Company  at  considerable  disadvantjige  in  comparison  with 
another  company ;  and  that  the  charges  are  excessive  in  themselves, 
and  excessive  in  comparison  with  those  made  on  other  branches  of  the 
line  similarly  situated.     The  next  ground  of  complaint  is,  that  the 

(a)  Th»  only  ponons  so  tcurelliag  in  mil  probability  are  the  rery  ponons  on  whote  behalf  Ui 
GAierhAA  lUUw»j  Compaoj  make  the  applieaUoii,  tIb.  tboee  intending  to  proceed  on  tbcir 
bmncb. 


COMMON  BENCH  REPORTS.    (1  J.  SCOTT.    N.  8.)        418 

LondoDy  Brighton,  and  Sonth  Coast  Railway  Company  and  the  South 
Eastern  Railway  Company  refuse  to  allow  certain  trains  to  stop  at  the 
Caterham  Junction,  which  are  quite  necessary  for  the  convenience  of 
persons  trarelling  by  the  Caterham  Railway.  [Cresswell,  J. — How 
is  it  sworn  that  the  public,  sustain  inconvenience  from  the  non-stoppage 
of  trains  ?]  It  is  sworn  distinctly  that  the  trains  now  stopping  at  the 
Caterham  Junction  on  their  journey  to  and  from  London,  stop  at  times 
that  are  inconvenient  to  the  public  living  in  the  Caterham  and  sur- 
rounding districts ;  and  that  it  is  necessary  for  the  convenience  of  the 
public  that  additional  up  and  down  trains  should  stop  at  the  Caterham 
Junction.  [Cresswell,  J. — That  is  a  very  general  statement  of  the 
secretary's  notion  that  the  times  and  the  number  of  trains  are  r^A^Q 
^inconvenient.]  It  is  rather  of  the  times  of  stopping  than  of  '- 
the  insufficient  number  of  trains  that  complaint  is  made.  The  other 
companies  have  no  right,  it  is  submitted,  to  prefer  their  own  branch 
lines,  and  to  refuse  to  afford  equal  facilities  to  the  traffic  on  the  Cater- 
ham branch.  The  third  ground  of  complaint  is,  that  the  two  companies 
named  refuse  to  issue  third  class  return  tickets  to  passengers  to  Cater- 
ham. And  the  last  ground  is,  that,  although  a  proper  covered  place 
of  waiting  is  provided  at  every  other  station  or  junction  on  the  line, 
none  is  provided  for  the  Caterham  passengers ;  as  to  which  the  affida- 
vits show  that  numerous  complaints  have  been  made  of  the  incon- 
venience and  annoyance  thereby  sustained. 

Cresswell,  J. — By  the  act  of  parliament  in  question,  very  exten- 
sive powers  are  conferred  upon  this  court, — ^powers  which  may  be 
exercised  for  the  benefit  of  the  public,  but  which  may  also  be  exercised 
to  the  great  detriment  of  those  who  are  engaged  in  carrying  on  railway 
concerns ;  and  therefore  the  court  should  be  very  cautious,  before  they 
set  on  foot  an  inquiry,  to  ascertain  that  there  is  reasonable  ground  for 
believing  that  the  provisions  of  the  act  have  been  infringed.  Four 
several  grounds  of  complaint  have  been  urged  in  this  case.  The  first 
is,  that  the  companies  against  whom  the  application  is  directed  make 
unequal  charges  to  persons  travelling  along  their  lines  to  the  Cater- 
ham branch.  It  does  not,  however,  appear  that  there  is  any  inequality 
of  charge  to  persons  using  the  same  portion  of  those  lines :  and  it  is 
not  sufficient  to  show  an  inequality  as  compared  with  the  rates  charged 
on  another  line.  The  words  of  the  2d  section  of  the  act  are,  that  <<  no 
such  company  shall  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  or  in  favour  of  any  particular  person  or  company,  or 
any  particular  description  of  traffic,  in  any  respect  whatsoever,  nor 
shall  any  such  company  subject  any  particular  person  *or  com-  *r^AOi\ 
pany,  or  any  particular  description  of  traffic,  to  any  undue  or  *- 
unreasonable  prejudice  or  disadvantage  in  any  respect  whatsoever."  I 
apprehend  that  it  cannot  be  said,  that,  because  persons  may  travel 
hetween  London  and  Epsom  at  a  less  rate  than  they  can  between  Los^ 
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doD  and  Caterham,  any  undue  or  unreasonable  preference  or  adran* 
tage  is  giyen,  or  any  undue  or  unreasonable  prejudice  or  diaadTan- 
tage  imposed.  I  can  see  nothing  upon  the  affidavits  to  show  that  any 
undue  preference  has  been  given  to  any  particular  person  or  company. 
All  persons,  it  appears,  who  come  from  London  to  Caterham  are  charged 
alike*  The  second  ground  of  complaint  is,  that  a  sufficient  number  of 
trains  are  not  allowed  to  stop  at  the  Caterham  Junction,  or  that  the 
times  of  stopping  are  inconvenient.  It  does  not  appear  from  the  afB- 
davits  that  there  ia  any  other  station  of  a  similar  character  on  the  same 
line,  the  traffic  to  which  b  of  the  same  sort,  where  greater  facilities  arc 
given.  I  therefore  think  that  the  applicant  has  not  made  out  a  case 
of  undue  or  unreasonable  prejudice  or  disadvantage  in  that  respect 
and  consequently  there  will  be  no  rule  on  that  ground.  The  third 
ground  of  complaint  is,  that  the  London,  Brighton  and  South  Coast 
Railway  Company  and  the  South  Eastern  Railway  Company  refuse  to 
grant  third  class  return  tickets  to  Caterham.  It  appears,  however,  bj 
the  time-bills  referred  to  in  the  affidavits,  that  third  class  return  tickets 
are  not  granted  to  any  place  on  the  line  below  Croydon.  That  groond, 
therefore,  also  fails.  But  with  respect  to  the  last  ground  of  complaint, 
yiz.  the  absence  of  a  convenient  covered  station  at  the  Caterham  Jono- 
tion,  so  that  persons  waiting  for  trains  are  exposed  to  the  weather,— 
inasmuch  as  it  appears  that  there  are  covered  stations  at  all  other 
places  on  the  line,  I  think  the  absence  of  such  accommodation  at  the 
Caterham  Junction  subjects  persons  Ravelling  on  the  C&terham  line  to 
undue  inconvenience  wd  disadvantage,  and  Uierefore  as  to  that  the 
rule  should  go. 

*4211  *^ii'i'lAMS,  J. — ^I  am  of  the  same  opinion.  As  to  the  first 
-^  point,  it  seems  to  me  that  no  case  of  undue  or  unreasonable  pre- 
ference or  advantage  in  favour  of  any  particular  person  or  company  is 
made  out  because  passengers  are  carried  at  lower  rates  on  other  branches 
on  the  same  lines.  If  it  eould  be  distinctly  shown  that  the  ezoeas  of 
oharge  on  the  Caterham  branch  was  owing  to  a  design  on  the  part  of 
the  other  companies  to  exclude  the  Catwham  Railway  Company  from 
the  benefits  to  be  derived  fr<Hn  the  use  of  their  lines,  tl^t  would  bring 
the  case  within  the  act.  But  no  such  case  has  been  made  out.  As  to 
the  second  point,  I  agr^e  with  my  Brother  Cresswell  in  thinking  that 
no  materials  are  before  us  to  enable  us  to  say  whether  or  not  more 
trains  are  necessary  for  the  convenience  of  die  public.  That  must 
depend  upon  the  amount  of  population  and  a  variety  of  circumstances 
which  are  not  presented  to  us.  Whether  or  not  the  London,  Brighton, 
^d  South  Coast  Railway  Company  and  the  Eastern  Counties  Railway 
Company  could  reasonably  be  expected  to  stop  their  trains  more  fre- 
quently, or  at  other  times,  at  the  Caterham  Junction,  is  a  question 
which  obviously  must  depend  upon  the  profits  likely  to  realiied  by  it. 
No  sufficient  materials  are  before  us  to  eoabls  us  to  come  to  any  con- 
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clusioQ  upon  the  matter.  As  to  the  third  class  return  tickets, — if  it 
had  appeared  that  the  companies  had  been  in  the  habit  of  granting 
third  class  retnm  tickets  to  other  places  on  their  line  beyond  Croydon, 
and  refdsed  to  grant  them  to  Caterham,  there  might  be  ground  of  com- 
plaint. But  the  fact  appears  to  be  otherwise.  The  rule  will,  there- 
fore, only  be  granted  as  to  the  last  ground  of  complaint  which  has  been 
vged,  yiz.  the  want  of  propw  station  accommodation  at  the  Caterham 
Junction. 

CkowdsR)  J. — Upon  the  first  three  points  I  agree  with  my  Brothers 
Cresswell  and  Williams  that  there  is  no  case  ^ade  out.  The  r^^oo 
meaning  of  the  act,  as  it  seems  to  me,  is,  that  railway  companies  ^ 
shall  so  conduct  their  traffic  that  no  undue  preference  shall  be  given  to, 
and  no  undue  prejudice  imposed  upon,  any  particular  person  or  com- 
pany, and  that  these  words  refer  to  persons  and  companies  using  th6 
Ime  from  the  same  point  of  departure  to  the  same  point  of  arrival : 
and,  when  we  find  the  same  rate  charged  to  every  person  travelling  oil 
the  same  portion  of  the  line,  I  think  the  act  does  not  apply.  With 
respect  to  the  number  of  trains,  and  the  times  of  stopping,  there  iA 
nothing  in  the  affidavits  to  show  that  the  companies  have  been  guilty 
of  any  impropriety.  It  might  be, — and  that,  I  think,  would  be  ground 
for  our  interference, — that  sufficient  accommodation  is  not  afibrded  t6 
meet  the  fair  requirements  of  the  public.  But  no  such  case  is  made 
out  upon  the  face  of  these  affidavits.  As  to  the  third  class  return 
tickets,  the  answer  is,  that,  below  Croydon,  none  are  issued.  With 
respect  to  the  want  of  shelter  from  the  weather  at  the  Caterham  Junc- 
tion, I  think  that  is  a  withholding  a  <<  reasonable  accommodation"  td 
which  the  public  are  entitled. 

WiLLBS,  J. — I  am  of  the  same  opinion.  The  jurisdiction  given  to 
this  court  by  the  statute  in  question  is  one  which  the  court  ought  not 
to  exerdise  without  being  satisfied  that  there  exists  some  serious  public 
inconvenience.  The  concluding  words  of  the  2d  section  show  that  it 
was  the  intention  of  the  legislature  in  passing  the  act  to  provide  a 
means  of  enforcing  reasonable  accommodation  on  the  part  of  railway 
companies  to  the  public.  Rule  granted  accordingly.(d) 

(a)  The  rale  wu  not  dmrn  np ;  the  Caterham  RaQway  Companj  comideriDg  that  the  liogle 
point  npon  whteh  they  had  eneeeeded  in  obtaining  the  rale  wae  not  worth  the  oontest;  and  th^ 
other  eompaniet  not  being  nnwUling  to  proTide  the  aooommodatlon  which  the  eoort  thought 
eag bt  to  be  proTided. 
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WAo^i  *^^  ^^^  Matter  of  the  Complaint  of  JOSEPH  MORTON 
^^'^J      BARRET   V.  THE    GREAT   NORTHERN    RAILWAY 
COMPANY    and    THE    MIDLAND    RAILWAY    COMPANY. 
Jan.  20. 

To  Jvatify  the  iii(erferene«  of  the  court  to  enforce  the  running  of  through  tnln*  on  a  oimtimini 
line  of  nilwaye,  under  the  leoond  braneh  of  the  17  A  18  Viet  e.  81,  a.  3,  It  mnet  be  ebewB 
that  imMio  oonrenience  requires  it»  and  that  it  can  reasonablj  be  done. 

They  will  not  interfere  at  the  instance  of  an  individual,  where  there  is  a  continuous  line  bj 
which  through  tickets  may  be  obtained,  though  by  a  somewhat  longer  route, — no  additioetl 
cost  or  serious  loss  of  time  being  thereby  incurred,  and  no  substantial  incouTenienee  being 
thereby  occasioned  to  the  public,  and  it  appearing  that  no  complaints  had  been  made  of  thf 
inadequacy  of  the  existing  accommodation. 

Welbbt,  in  Michaelmas  Term  last,  on  behalf  of  Joseph  Morton 
Barret,  obtained  a  rule  to  show  cause  «  why  a  writ  or  writs  of  iujonc- 
tion  should  not  issue  against  the  Great  Northern  Railway  Company 
and  the  Midland  Railway  Company,  respectively,  enjoining  them  to 
cause  trains  to  run  from  their  respective  stations  at  Leeds,  in  die 
county  of  York,  southwards  to  the  terminus  of  the  Great  Northern 
railway  at  King's  Cross,  in  the  county  of  Middlesex,  and  northwards 
to  the  terminus  of  the  North  Western  railway  at  Lancaster,  by  which 
passengers  arriving  at  Leeds  aforesaid  from  King's  Cross,  or  from  any 
other  station  on  the  Great  Northern  railway,  on  the  south,  or  from 
Lancaster  or  any  other  station  on  the  North  Western  railway,  or  on 
the  Midland  railway,  on  the  north,  and  desiring  to  proceed  from  Leeds 
aforesaid  to  Lancaster  or  to  any  other  station  on  the  North  Western 
railway,  or  on  the  Midland  railway,  on  the  north,  or  to  King's  Cross, 
or  any  other  station  on  the  Great  Northern  railway,  on  the  south,  may 
be  forwarded  from  Leeds  aforesaid  without  any  unreasonable  prejudico 
or  disadvantage." 

The  application  was  stated  to  be  made  by  the  direction  of  the  Board 
of  Trade,  for  the  purpose  of  taking  the  opinion  of  the  court  as  to  whe- 
ther railway  companies  are  compellable  to  book  through  traffic  in  all 
cases  where  their  railway  with  those  of  other  companies  form  one  con- 
*4.^1  tinuous  line  of  communication ;  and  it  was  ^founded  upon  an 
^  affidavit  of  the  applicant  himself,  who  deposed,  in  substance,  as 
follows : — 

That  he  has  frequent  occasion  to  travel  between  London  and  Leeds 
and  Lancaster  and  the  intervening  towns :  That  he  had  occasion,  on 
Friday,  the  4th  of  July  last,  to  travel  between  London  and  Settle,  one 
of  the  towns  upon  the  North  Western  railway  between  Leeds  and  Lan- 
caster :  That  the  said  North  Western  railway  is  worked  by  the  Midland 
Railway  Company ;  and  such  North  Western  railway  has  its  sonihem 
terminus  between  Settle  and  Leeds,  at  Skipton,  in  Yorkshire :  That  the 
Midland  railway  extends  from  Skipton  to  Leeds,  and  from  Leeds  the 
same  Midland  railway  extends  on  the  one  hand  to  Rugby,  where  it 
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joins  the  London  and  North  Western  railway,  which  extends  from 
Rughy  into  London,  having  its  station  at  Euston  Square ;  and,  on  the 
other  hand,  the  same  Midland  railway  extends  from  Leeds  to  Methley, 
where  it  joins  the  North  Eastern  railway ;  and  sach  North  Eastern 
railway  extends  from  Methley  to  Askern,  in  Yorkshire,  where  it  joins 
the  Ghreat  Northern  railway ;  and  such  Great  Northern  railway  extends 
from  Askern  to  London,  where  it  has  its  station  at  King's  Gross :  That 
the  line  of  railway  from  Settle,  through  Skipton,  Leeds,  Methley,  and 
Askern,  to  London,  is  a  continuous  line:  That  the  Great  Northern 
Railway  Company  work  continuous  trains  from  King's  Gross,  in  Lon- 
don, over  their  own  line,  over  the  North  Eastern  railway  from  Askern 
to  Methley,  and  over  the  Midland  railway  from  Methley  into  Leeds : 
That  the  said  line  from  Settle,  through  Skipton,  Leeds,  and  Rugby,  to 
London,  is  also  a  continuous  line,  and  continuous  trains  are  worked  by 
the  London  and  North  Western  Railway  Company  from  the  Euston 
Square  station  in  London  to  Rugby,  and  by  the  Midland  Railway  Com- 
pany from  Rugby  to  Settle :  That  the  length  of  the  said  route  from 
Eieg's  Cross,  in  London,  to  Settle,  is  19^  ^miles  shorter  than  rit^AOf' 
the  said  route  from  Euston  Square  station  in  London  to  Settle :  *- 
That,  on  Thurday,  the  8d  of  July  last,  the  deponent  wrote  and  sent 
the  following  letter  to  the  secretary  of  the  Great  Northern  Railway 
Company : — 

<<  Sir, — I  beg  to  give  you  notice,  that,  considering  the  railway  com- 
panies under  the  Railway  and  Canal  Traffic  Act,  1854,  as  regards 
traffic  intended  to  pass  over  more  than  one  line  of  railway,  are  bound 
to  book  through,  in  any  case  where  their  railways  form  part  of  a  con- 
tinuous line,  so  that  no  obstruction  may  be  offered  to  the  public 
desirous  of  using  such  railways  as  a  continuous  line  of  communication,  I 
shall  to-morrow  demand  to  be  booked  by  the  train  leaving  King's  Cross 
station  at  9.30  A.M.  through  to  Settle,  in  Yorkshire,  to  which  place 
your  railway  and  those  of  the  Midland  and  North  Western  companies 
form  a  continuous  line  of  communication.  I  beg  further  to  state,  that, 
in  case  you  should  refuse  so  to  book  through,  it  is  my  intention  to 
apply  to  Her  Majesty's  Court  of  Common  Pleas  at  Westminster  for 
such  remedy  in  that  behalf  as  is  provided  by  the  said  act." 

That,  on  Friday,  the  4th  of  July  last,  about  9.20  A.M.,  the  deponent 
went  to  King's  Cross  station,  and  applied  at  the  railway  booking-office, 
to  the  clerk  in  charge  there,  demanding  a  ticket  which  would  enable 
him  to  pass  by  the  Great  Northern  railway  through  to  Settle,  in  York- 
shire, by  the  express  train  then  about  to  leave  London  at  9.30;  and  he 
offered  to  pay  for  such  ticket:  That  the  clerk,  in  answer  to  his  appli- 
cation, said,  (<  We  do  not  issue  tickets  to  Settle,  but  only  to  Leeds  and 
Bradford  in  that  direction:"  That  the  deponent  then  took  a  ticket  by 
the  said  train  to  Leeds,  which  is  the  furthest  point  upon  the  said  route 
to  which  the  Great  Northern  company  work,  and  arrived  at  the  Leeds 
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station  at  2.80  P.M.  of  the  same  day :  That,  on  hia  arriTal,  he  inquired 
"^^9^1  ^^  ^^^  Grreat  Northern  officers,  at  their  said  station,  "^whether 
^  there  was  any  train  on  to  Settle,  and  was  informed,  as  he  belieTcd 
the  fact  to  be,  that  there  was  no  such  train,  but  that  such  trains  only 
ran  from  the  Midland  station:  That  he  then  went  to  the  Midland 
station  in  Leeds,  to  meet  the  next  train  to  Settle,  which  started  at 
5.80  the  same  afternoon,  booked  himself  to  travel  by  such  train, 
and  arrived  at  Settle  at  7.45  the  same  evening :  That,  if  the  train 
by  which  he  travelled  from  London  to  Leeds  had  passed  continnoosly 
from  London  to  Settle,  and  travelled  at  the  same  rate  at  which  it 
had  passed  from  London  to  Leeds,  the  deponent  would  have  arrived 
at  Settle  at  about  8.45  on  that  afternoon,  but,  by  the  interruption 
of  the  journey  from  the  want  of  such  through  train,  he  lost  on  his 
said  journey  about  four  hours. 

[The  affidavit  then  stated  that  a  similar  application  was  made  on  the 
7th  of  July,  for  a  through  ticket  by  the  12.45  P.M.  train  from  Settle 
to  Eang's  Gross,  by  the  Midland,  Great  Northern,  and  North  Western 
railways,  and  a  refusal  on  the  same  ground,  but  an  offer  to  book  the 
applicant  through  to  Euston  Square.     It  then  proceeded, — ^ 

That,  finding  he  could  not  procure  a  through  ticket  to  King's  Cross, 
the  deponent  took  a  ticket  to  Leeds,  and  travelled  by  the  train  leaving 
Settle  at  12.45  P.M.,  and  reached  Leeds  about  2.50  in  the  afternoon 
of  the  same  day :  That  he  was  set  down  at  the  Midland  station  at  Leeds, 
where  he  was  informed  and  believed  a  train  was  waiting  to  carry 
passengers  on  to  Euston  Square ;  but  he  found  no  train  going  on  to 
King's  Gross ;  and  he  was  obliged  to  go,  and  accordingly  went,  to  the 
Great  Northern  station,  which  is  about  a  quarter  of  a  mile  lower  down 
the  same  street,  and  took  a  ticket  for  the  first  train  going  on  to  London, 
which  left  Leeds  at  4.10  in  the  afternoon :  That  the  deponent  had  then 
to  stay  in  Leeds  about  an  hour  and  twenty  minutes  between  the  arrival 
4*4.971  *^^  ^^^  train  from  Settle  and  the  departure  of  the  tndn  for 
■^  London ;  and  he  arrived  in  London  that  evening  by  such  triun, 
which  is  due  at  King's  Gross  about  9.80 :  That,  although  the  Midland 
and  Great  Northern  stations  at  Leeds  are  distinct,  yet  the  Midland 
railway  trains,  in  working  from  Settle  into  their  own  station  in  Leeds, 
pass  by  the  entrance  lines  of  the  Great  Northern  station,  and  the 
Great  Northern  railway  trains,  in  working  from  their  station  at  Leeds 
to  London,  pass  by  the  entrance  lines  of  the  Midland  station ;  conse- 
quently there  would  be  no  difficulty  whatever  in  the  transfer  of  passen- 
gers, if  the  trains  of  the  Midland  Railway  Gompany  and  the  Great 
Northern  Railway  Gompany  worked  to  the  stations  of  each  other:  And 
that  the  route  by  the  Great  Northern  line  from  Leeds  to  London  is  19f 
miles  shorter  than  the  route  by  the  Midland  line  to  London ;  and,  if 
the  deponent  had  travelled  from  Leeds  to  Euston  Square,  he  must  hsTe 
passed  over  that  greater  distance. 
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G&BSSWELL,  J. — ^As  we  are  told  that  this  motion  is  made  with  a  yieW 
to  some  future  legislation  upon  the  subject,  I  think  we  ought  to  grant 
the  rule.  But  I  cannot  help  thinking  that  the  applicant  puts  his  case 
upon  a  yery  narrow  ground.  The  grievance  complained  of,  is,  that  he 
waited  at  Leeds  two  hours  and  a  half  for  the  purpose  of  saving  19} 
miles  of  railway  travelling. 

Sir  Fiizroy  Kellfj  Q.  0.,  Mellor,  Q.  C,  and  PhipBon,  now  showed 
cause  on  behalf  of  the  Midland  Railway  Company,  upon  an  affidavit  of 
the  general  manager  of  that  company,  which  stated, — ^That  the  Midland 
railway  extends  from  Rugby  to  Leeds,  and  thence  northwards  to  Skip« 
ton,  where  the  North  Western  railway  commences,  and  extends  through 
SetUe  to  Lancaster :  That,  in  Leeds,  there  are  two  separate  and  die* 
tinct  stations,  at  a  distance  of  about  a  quarter  of  a  mile  from  each 
other, — one  ^called  the  Wellington  station,  belonging  to  and  used  r^r^oo 
by  the  Midland  Railway  Company, — ^the  other,  called  the  Cen-  '- 
tnl  station,  belonging  in  part,  with  the  lines  of  approach  thereto,  to  the 
Great  Northern  Railway  Company,  and  used  by  them ;  but  neith^  of 
the  said  last-mentioned  companies  has  any  power  to  use  the  station  of 
the  other  in  Leeds :  That,  between  London  und  Leeds,  there  are  two 
routes,— one,  from  the  Wellingtcm  station  of  the  Midland  railway,  thence 
by  way  of  the  Midland  railway  to  Rugby,  and  thence  by  the  London 
and  North  Western  railway  to  Euston  square  station, — and  the  other 
of  such  routes  from  the  Central  station  of  the  Grreat  Northern  Railway 
Company  at  Leeds,  thence  southwards  over  the  Midland  railway  as  far 
as  a  place  called  Methley,  thence  over  a  part  of  the  Lancashire  and 
Yorkshire  railway  from  Methley  to  a  place  called  Askem,  and  thence 
by  the  Great  Northern  railway  to  the  King's  Cross  station  in  London ; 
and  over  the  first  of  such  routes  passengers  are  carried  by  the  Midland 
and  London  and  North  Western  railway  companies ;  and  over  the  last 
of  such  routes  passengers  are  carried  by  the  Great  Northern  company, 
who  for  that  purpose  run  over  the  lines  of  the  Midland  company  between 
Leeds  and  Methley,  and  the  line  of  the  Lancashire  and  Yorkshire  com- 
pany between  Methley  and  Askem.  [The  affidavit  then  verified  the 
books  containing  the  different  time-tables,  and  then  proceeded] :  That 
the  Midland  Railway  Company  have  no  power  whatever  to  use  the  station 
of  the  Great  Northern  Railway  Company  at  Leeds,  or  any  part  of  the 
8aid  Central  station  there:  That  the  Great  Northern  and  Midland  rail- 
way companies  are  to  a  great  extent  rival  and  competing  companies ; 
and  the  two  routes  between  Leeds  and  London,  by  Rugby  on  the  one 
hand,  and  by  Askem  on  the  other,  are  rival  and  competing  routes :  TJiaty 
although  the  distance  between  Leeds  ani  London  is  shorter  hy  the 
*  Great  Northern  to  King's  Cross  than  hy  the  Midland  route  to  ri^Aqn 
Euston  Squarej  yet^  in  the  month  of  July ^  the  fares  for  pa^sen-  ^ 
gers  were  the  same  hy  both  routes:  Thaty  tf  Barret  had  proceeded  from 
Settle  to  London  on  the  1th  of  July  mentioned  in  his  affidavU^  direct  by 
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the  route  of  the  Midland  and  London  and  North  Weetem  Imee  U 
Huston  Station^  he  nmUd  have  arrived  there  at  about  9.80  the  earn 
evening;  andj  jf  he  had  proceeded  from  London  to  Settle  on  the  ^  of 
July  mentioned  in  hie  affidavity  by  the  route  hut  mentioned^  he  migk 
have  remained  in  London  tUl  11.45  A.  M.y  and  etill  have  arrived  at 
Settle  at  the  same  time  a$  he  arrived  there  by  leaving  the  Qreat  Northern 
terminus  in  London  at  9.80:  That  the  Midland  Railway  Compuiy 
work  the  line  of  the  North  Western  railway  under  an  arrangement  by 
which  a  certain  amount  is  secured  to  the  North  Western  Railway  Com- 
pany;  and  the  Midland  company  have,  as  it  was  their  interest  to  do, 
used  their  best  endeayours  to  accommodate  and  develope  the  traffic  on 
the  North  Western  railway :  That  the  traffic  on  the  North  Western 
railway  is  comparatively  very  small ;  being  chiefly  short  traffic  of  a 
local  nature,  and  very  little  of  it  being  through  traffic  to  London: 
That  the  trains  on  the  North  Western. line,  as  well  as  those  on  the 
Midland  line  itself,  are  fixed  with  reference  to  the  convenience  of  tbe 
public  generally  using  those  lines  of  communication ;  and  it  is  a  matter 
of  great  difficulty,  and  requires  the  greatest  consideration,  especially 
with  a  view  to  the  great  number  of  junctions  with  other  lines,  to  adjust 
their  times  of  departure  and  arrival,  and  to  fix  the  different  stations  at 
which  they  shall  stop,  so  as  to  afford  the  greatest  amount  of  conve- 
nience on  the  whole  to  the  public  generally :  That,  in  fixing  the  times 
for  the  arrival  and  departure  of  the  trains,  and  conducting  the  traffic 
on  the  Midland  railway,  and  on  the  North  Western  railway,  no  undue 
^ .  QAn  or  unreasonable  preference  *or  advantage  has  been  given  to  any 
^"^^J  particular  person  or  company ;  but,  on  the  contrary,  all  due  and 
reasonable  facilities  have  been  given  for  receiving  and  forwarding  all 
the  traffic  which  has  arrived  or  been  presented :  Hiot  no  complaint  had 
ever  been  madcj  till  that  of  Barret^  with  regard  to  the  time  of  etarting 
or  arrival  of  any  of  the  trains  on  the  North  Western  railway ^  or  other- 
wise with  regard  to  the  traffic  passing  between  London  and  Settle^  w 
any  other  part  of  the  North  Western  raUway :  That,  in  what  is  called 
booking  through,  the  company  issuing  the  ticket  is  understood  to  be 
answerable  to  the  passenger  for  the  whole  journey,  and  for  any  damage 
or  loss  that  may  occur  on  any  part  of  the  journey,  whether  on  the  line 
of  that  company  or  on  the  line  of  any  other  company  over  which  he  is 
to  travel ;  and  that,  however  this  system  may  be  practicable  between 
lines  working  together,  and  having  similar  interests,  yet  it  is  in  its 
nature  totally  inapplicable  to  the  case  of  rival  and  competing  oon- 
panies  whose  interests  are  adverse :  That,  although  the  line  of  railway 
from  Settle,  through  Skipton,  Leeds,  Methley,  and  Askern,  to  London, 
might  be  said  to  be  (physically  speaking)  continuous,  there  is  not  any 
station,  nor  any  convenience  or  means  whatever  of  transferring  passen- 
gers from  the  line  of  the  Midland  company  to  the  fine  of  the  Lan- 
cashire and  Yorkshire  company  at  Methley,  where  the  line  of  the 
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Midland  company  in  the  direction  of  ABkern  ceases :  That,  with  refer* 
ence  to  the  complaint  of  Barret,  that,  on  arriving  at  the  Midland 
station  at  Leeds,  on  the  7th  of  July,  he  found  no  train  going  to  King's 
Cross,  the  deponent  said  that  the  Midland  company  had  no  power  to 
run  a  train  from  Leeds  to  King's  Cross  station :  j^d  that  he  did  not 
believe  that  the  application  was  bonfi  fide  for  the  remedy  of  a  real 
grievance  nnder  the  act,  but  was  made  for  an  indirect  object. 

This  is  not  a  bonfi  fide  application:  nor  is  any  such  ^pub-  r^r^oi 
lie  grievance  shown  as  to  justify  the  interference  of  the  court.  '- 
In  the  first  place,  this  is  not  a  case  within  the  act  at  all ;  and,  if  it 
were,  the  demand  of  the  applicant  is  one  which  cannot  reasonably  or 
properly  be  complied  with.  The  2d  section  of  the  act  consists  of  two 
brsnches  :(a)  The  first  branch  is  directed  against  the  giving  of  undue  or 
unreasonable  preference  or  the  imposition  of  undue  or  unreasonable  preju- 
dice. The  second  branch  provides  that  every  railway  company  having  or 
working  railways  which  form  part  of  a  continuous  line  of  railway  communi- 
cation, or  which  have  the  terminus  or  station  of  the  one  near(i)  the  termi- 
nus or  station  of  the  other,  shall  afibrd  all  due  and  reasonable  facilities  for 
receiving  and  forwarding  all  the  traffic  arriving  by  one  of  such  railways 
by  the  other,  without  any  unreasonable  delay,  and  without  any  such 
preference  or  advantage  or  prejudice  or  disadvantage  as  aforesaid,  and 
80  that  no  obstruction  may  be  offered  to  the  public  desirous  of  using  such 
railways  as  a  continuous  line  of  communication,  and  so  that  all  reasonable 
accommodation  may,  by  means  of  the  railways  of  the  several  companies, 
be  at  all  times  afforded  to  the  public  in  that  behalf.  Has  the  complainant 
here  made  out  a  fair  case  of  unreasonable  delay  ?  His  complaint  is,  that, 
wishing  to  proceed  from  London  to  Settle,  he  went  to  the  King's  Gross 
station  of  the  Great  Northern  Railway  Company,  and  demanded  a 
through  ticket  by  the  9.80  A.M.  train ;  that,  failing  to  obtain  it,  he  was 
compelled  to  content  himself  with  a  ticket  to  Leeds,  where  he  arrived  at 
2.30  P.M. ;  that,  arrived  at  Leeds,  he  was  obliged  to  proceed  from  the 
Great  Northern  station  there  to  the  Midland  station,  and  was  unable  to 
start  for  Settle  until  5.80,  and  consequently  did  not  *reach  his  r^^Aon 
destination  until  7.45.  He  demands  that  which  he  knows  the  '- 
company  had  no  power  to  give  him.  If  he  had  chosen  to  go  to  the 
Enston  Square  station  of  the  North  Western  railway,  he  might  have 
obtained  a  through  ticket  for  Settle,  by  the  London  aT.d  North  Western 
and  Midland  lines,  at  11.45  A.M.,  and  would  have  arrived  at  Settle 
much  earlier  than  he  did,  vis.  at  5.45  P.  M.  Is  it  to  be  said  that  any 
one  of  the  public  may  at  his  pleasure  call  upon  a  railway  company  to 
put  on  a  through  train,  and  grant  through  tickets  from  any  one  place 
on  their  line  to  any  other  place  in  England  or  Scotland  which  may  be 
reached  by  a  continuous  line  7    These  companies  are  to  exercise  their 

(a)  S«e  the  teetlon,  antd,  p.  410. 

[h)  Not  exoMding  a  mile>  anoh  staUoni  not  being  dtiiftU  within  At«  milei  of  6t»  PmiI'i 
Church,  London :  see  a.  1. 
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powers  nnder  the  yarions  acts  af  parliament  regulating  them,  for  th« 
general  benefit  of  the  public :  but  they  cannot  be  called  upon  to  do 
anything  which  is  beyond  the  scope  of  those  powers.  [Cockbubn,  G.  J.— 
The  applicant  must,  of  course,  make  out  a  case  of  public  incouTenienoe 
arising  from  the  want  of  through  trains :  a  mere  private  and  personal 
ittconTenience  will  not  do.]  No  one  complains  but  Mr.  Barret ;  and  Us 
complaint  is  answered.  The  Oreat  Northern  Railway  Company,  who 
are  the  parties  the  most  deeply  interested,  do  not  complain :  on  the 
contrary,  they  join  in  the  opposition  to  this  rule. 

Dentsonj  Q.  C,  and  M.  Ciarkej  showed  cause  on  behalf  of  the  Oreit 
Northern  Railway  Company,  upon  an  affidavit  by  their  general  manager, 
which  stated, — That  the  main  line  of  the  Great  Northern  railwsj 
extends  from  King's  Cross,  London,  to  York,  in  one  direction,  and  to 
Leeds,  Bradford,  and  Hali&z  in  another ;  that  the  Oreat  Northern  line 
proper  finishes  at  Askem,  four  miles  north  of  Doncaster,  but,  from  thit 
point,  the  Ghreat  Northern  company  have  running  powers  over  the 
Lancashire  and  Yorkshire  line  to  Knottingley,  and  thence  by  the  North 
"^4881  ^^^^™  railway  to  York,  and  by  the  Midland  line  to  ^Leeds : 
-'  That,  by  arrangements  made  by  the  Oreat  Northern,  the  North 
Eastern,  the  North  British,  Edinburgh  and  Olasgow,  Scottish  Central, 
and  Scottish  North  Eastern  railway  companies,  the  trains  of  the  Great 
Northern  company  are  timed  so  as  to  run  in  connexion  with  the  trains 
of  the  said  other  companies  through  from  London  to  Aberdeen,  and  vice 
versfi,  and  from  Knottingley  to  Leeds,  Bradford,  and  Halifax :  That 
the  North  Western  line  between  Kirby  Lonsdale  and  Low  Gill  on  the 
Lancaster  and  Carlisle  railway,  has  never  been  constructed,  although 
authorized  by  parliament:  That  the  North  Western  railway  is  an 
incomplete  line,  producing  very  little  traffic,  and  is  now  worked  as  a 
mere  branch  of  the  Midland  railway  between  Leeds  and  Settle  and 
Lancaster :  That  the  Oreat  Northern  company  would  be  willing  to  time 
their  trains  at  Leeds  so  as  to  receive  the  traffic  from  the  North  Western 
railway,  but  it  is  impossible  to  do  so  without  a  re-arrangement  of  the 
trains  of  the  North  Eastern,  the  North  British,  the  Edinburgh  and 
Glasgow,  the  Scottish  Central,  and  Scottish  North  Eastern  companies, 
none  of  which  companies  are  before  the  court  on  this  rule :  That  the 
deponent  was  informed  and  believed  that  the  said  North  Western 
Railway  Company  applied  to  parliament  in  the  last  session,  to  obtain 
running  powers  over  the  Midland  (Leeds  and  Bradford)  railway,  the 
Lancaster  and  Carlisle  railway,  the  Caledonian  railway,  and  the  Leeds 
Central  railway  station,  and  the  several  lines  of  approach  thereto ;  and 
that  the  said  several  railway  companies  over  whose  lines  running  powers 
were  sought  appeared  before  the  parliamentary  committee  of  the  Hoose 
of  Commons,  to  whom  the  said  bill  was  referred,  and  strenuously  opposed 
the  powers  thus  sought  to  be  obtained ;  and  that,  after  a  very  protracted 
discussion,  the  committee  reported  against  granting  the  runmng  powers 
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eoQght  to  be  obtained,  but  intimated  tbeir  opinion  in  favour  of  facility 
clauses  being  ^^ranted  orer  the  Lancaster  and  Carlisle,  the  r^c^o^ 
Caledonian,  Glasgow  and  Sonth  Western,  Midland,  and  Great  *- 
Northern  railways :  and  the  dep<ment  wsa  informed  and  believed  that 
facility  clauses  were  acccH'dingly  prepared  by  the  proDM>ter8  of  the  said 
bill;  and  that,  upon  application  being  made  to  the  standing  orders 
committee  to  dispense  with  the  standing  ord^s,  the  application  was 
opposed  by  some  of  the  said  companies  other  than  the  Great  Northern, 
And  the  standing  orders  committee  refused  to  dispense  with  the  standing 
orders ;  and  that  the  bill  was  accordingly  not  proceeded  with :  And  that 
the  deponent  was  informed  and  believed  that  the  said  North  Western 
Railway  Company  have  given  notice  of  their  intention  to  apply  to 
parliament  in  the  ^suing  session  for  powers  to  estrad  their  railway  to 
s  point  on  the  Lancaster  and  Carlisle  railway ;  but,  in  the  event  of  this 
application  bemg  grafted,  the  North  Western  railway  cannot  be  made  a 
line  for  throi^h  traffic  between  London  and  Scotland,  vi&  the  Great 
Nortibem  railway,  without  spme  legislative  provision  binding  on  all  the 
other  companies  whose  lines  constitute  a  part  of  the  route. 

Byle$j  Serjt.,  and  TTtfbiy,  in  support  of  the  rule. — The  companies 
are  bound,  where  their  railways  form  part  of  a  continuous  line  of 
communicatioi^  so  to  conduct  their  traffic  that  no  unreasonable  delay  or 
obstruction  may  be  offered  to  the  public  desirous  of  using  such  railways 
as  a  continuous  line  of  communication.  The  complaint  is,  that  there  is 
ao  through  train  to  Settle  by  the  shortest  route ;  and  the  consequence 
is,  that  persons  desiring  to  proceed  by  that  route  are  compelled  to  wait 
two  hours  or  two  hooi)9  and  a  half  at  Leeds.  It  is  no  answer  to  that 
complaint,  to  show  that  a  hostile  company  has  a  train  which  does  not 
correspond  with  that  by  which  the  complainant  wished  to  travel. 
[Orbsswbll,  J. — I  doubt  whether  that  which  is  asked  would  be  reason- 
able if  the  whole  *line  from  London  to  Settle  was  in  the  hands  r^cj^qe 
of  one  company.  Much  less  would  it  be  so  where  the  line  *- 
belongs  to  two  or  more  Companies.]  To  justify  the  court  in  enforcing 
the  provisions  of  this  act,  it  is  not  necessary  that  any  individual  griev* 
ance  should  be  specifically  brought  before  them :  it  is  enough  to  bring 
forward  a  state  of  facts  showing  a  real  and  substantial  cause  of  complaint. 

CocKBUBK,  C.  J. — I  am  of  opinion  that  no  case  has  been  made  out 
by  the  complainant  for  the  interposition  of  the  court,  and  consequently 
that  the  rule  should  be  discharged.  I  agree,  that,  to  justify  a  party  in 
callmg  upon  the  court  to  enforce  the  provisions  of  this  act,  it  is  not 
indispensably  necessary  to  show  a  case  of  individual  grievance :  but  it 
is  clear  that  a  case  of  public  inconvenience  must  be  made  out.  It  does 
not  appear,  even  upon  Mr.  Barret's  affidavit,  that  there  is  any  complaint 
of  a  want  of  sufficient  accommodation  on  the  part  of  the  public:  and  it 
is  clearly  shown  by  the  affidavits  filed  in  opposition  to  ihe  rule  that  no 
complaints  have  been  made.    I  can  quite  understand  that  two  competing 
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companiea  maj  bo  arrange  the  departures  and  arrivab  of  their  reapeetht 
trains  as  to  operate  injariously  to  the  shorter  line,  and  inconyenientlyto 
the  public.  In  such  a  case,  the  court  would  be  justified  in  interposing 
under  this  act.  But  it  appears  here  that  abundance  of  acoommodation 
is  provided  on  the  Midland  line ;  and,  though  the  distance  travelled  over 
is  somewhat  longer,  no  additional  cost  is  incurred,  nor  any  materially 
greater  loss  of  time  sustained  by  the  public.  And  one  very  striking 
fact  is,  that  the  Ghreat  Northern  Railway  Company,  the  parties  by  fu 
the  most  likely  to  be  injuriously  affected  by  it,  so  far  from  complaining, 
are  satisfied  with  the  arrangement  existing,  and  appear  by  their  counsel 
to  oppose  the  rule.    I  think  we  must  discharge  the  rule,  with  costs. 

^Cresbwbll,  J. — I  am  entirely  of  the  same  opinion.  The 
complainant  has  totally  failed  to  make  out  anything  like  a  case 
of  want  of  reasonable  accommodation.  In  considering  what  is  a  reason- 
able amount  of  accommodation,  regard  must  be  had  to  the  convenienee 
of  the  general  traffic  of  the  company.  I  am  of  opinion  that  the  appli- 
cant has  failed  to  make  out  a  case  of  want  of  reasonable  accommodation. 
Williams,  J. — I  also  think  that  we  can  only  be  justified  in  interfer- 
ing where  it  is  made  out  to  our  satisfaction  that  the  public  convenience 
requires  it.  The  affidavit  of  the  applicant  shows  very  slender  grounds 
for  the  rule :  and  the  affidavits  filed  in  opposition  to  the  rule  entirelj 
remove  all  shadow  of  pretext  for  the  motion.  If  the  complainant  bad 
satisfied  me  that  public  convenience  did  really  require  that  which  he 
asks,  and  that  the  accommodation  sought  could  reasonably  be  granted, 
I  should  have  paused  considerably  before  I  assented  to  the  rule  being 
discharged.    But  this  he  has  altogether  failed  to  do. 

Rule  discharged,  with  eoels. 


*486] 


COMMON  BENCH  REPORTS.    (1  J.  SCOTT.    N.  S.)        487 


*In  the  Matter  of  the  Complaint  of  FREDERICK  RANSOME  |.^ .  _ 
and  JOHN  BRADLY  GEARD  against  THE  EASTERN  ^ 
COUNTIES  RAILWAY  COMPANY.    Jan.  29. 

In  detling  with  the  first  brmneh  of  the  17  A  18  Viet  o.  31,  ■•  t,  which  prohibits  railway  oonpa- 
oies  fh>m  giving  any  andno  or  unreasonable  preferenoe  or  adrantage  to  or  In  fiiTonr  of  any 
partieolar  person  or  any  partienlar  deseriptioa  of  tralBe,  or  snbJeotiDg  any  partienlar  person  or 
any  partiealar  deseription  of  traffle  to  any  nndne  or  unreasonable  pr^udice  or  disadrantage,— 
the  fair  interests  of  the  company  are  to  be  taken  into  the  aeconnt 

A  railway  eompany  made  an  agreement  with  A.  to  earry  for  him  a  large  quantity  of  eoals  dnring 
three  years  from  Peterborongb  to  ¥arions  plaoes  on  their  lines  of  railway,  at  oertain  rates. 

B.,  a  coal  merehant  at  Ipswieh,  seat  ooals  (which  had  been  brought  to  that  port  by  sea)  to  yari- 
ons  plaoes  on  the  same  lines  of  railway ;  and  the  company  charged  him  a  mneh  larger  snm 
per  ton  In  proportion  to  the  distanoe  over  which  bis  ooals  were  carried,  than  thcr  charged  to 
A., — the  professed  object  of  the  difference  being  to  enable  A.  (whose  coal  came  **  Peterbo- 
roogh  by  railway)  to  compete  in  the  coal  trade  of  the  district  with  B.,  who  had  the  iidvantage 
of  having  his  ooals  brought  to  Ipswich  by  sea : — 

Held,  that  this  was  giving  an  **  nndne  preferenoe"  to  A. 

Qfunrt,  whether  a  railway  company  may  not  charge  different  rates,  where  coals  are  carried  in 
large  and  small  quantities,  and  where  they  are  carried  long  and  short  distances,  and  where 
the  difference  is  for  the  purpose  of  competing  with  another  line,  and  where  one  party  pisovidef 
his  own  wagons  and  the  other  nses  those  of  the  company  ?    See  la  re  Oxlade,  post,  p.  464. 

T.  JoNBS,  in  Trinity  Term  last,  or  behalf  of  Messrs.  Ransome  and 
Oeard,  obtained  a  rule  calling  upon  the  Eastern  Counties  Railway  Com- 
pany to  show  cause  why  a  writ  of  injunction  should  not  issue  against 
them,  enjoining  them, — first,  to  desist  from  charging  to  the  complain- 
ants for  the  carriage  of  coals  on  their  railways  called  The  Eastern  Coun- 
ties Railway,  The  Eastern  Union  Railway,  and  The  Newmarket  Railway, 
any  greater  sum  per  ton  per  mile  than  was  charged  by  the  said  company 
to  Messrs.  E.  k  A.  Prior  k  Co., — secondly,  to  desist  from  charging  to 
the  complainants  any  greater  sum  per  ton  per  mile  for  the  carriage  of 
coal  on  the  said  railways  than  they  charged  to  persons  with  whom  they 
bad  private  agreements  for  the  carriage  of  coals  on  the  said  railways, — 
thirdly,  to  desist  from  giving  any  undue  preference  or  advantage  to.  or 
in  favour  of  Messrs.  E.  k  A.  Prior  k  Co.,  or  any  other  person,  for  or  in 
respect  of  the  carriage  of  coals  on  the  said  railways :  and  why  the  com- 
pany should  not  pay  the  costs  of  the  application. 

*The  affidavit  upon  which  the  rule  was  obtained,  stated,  that  r:^^oA 
the  complainants  were  dealers  in  coals  at  Ipswich,  Bury  St.  Ed-  ^ 
munds,  Thurston,  and  Elmeswell,  in  Suffolk,  at  Diss,  in  Norfolk,  and  at 
Mellis,  Stowmarket,  Needham  Market,  and  Hadleigh,  in  Suffolk,  and  at 
Colchester,  in  Essex,  and  at  other  towns  and  places  in  the  neighbourhood 
of  those  places :  That  the  Eastern  Counties  Railway  commences  at  Lon- 
don, and  proceeds  thence  to  Colchester,  where  it  joins  the  Eastern  Union 
Railway,  which  last-mentioned,  railway  proceeds  thence  to  Hadleigh, 
Ipswich,  Needham  Market,  Stowmarket,  Mellis,  Diss,  Elmeswell,  Thurs- 
ton, and  Bury,  where  it  joins  the  Newmarket  Railway,  which  proceeds 
thence  to  Newmarket  and  Cambridge,  where  it  joins  another  portion  of 
the  Eastern  Counties  Railway,  and  then  proceeds  to  Ely  and  Peter- 
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borough,  where  it  joins  the  Great  Northern  Railway :  That  the  Eastern 
Counties  Railway  Company  have  a  lease  for  ninety-nine  years  of  die 
Eastern  Union  and  Newmarket  railways,  or  have  an  agreement  with 
those  companies  whereby  the  working  and  management  of  their  railways 
is  entirely  under  the  control  and  direction  of  the  Eastern  Counties  Bail- 
way  Company,  or  the  said  Eastern  Counties  Railway  Company  hare 
now  by  some  other  ways  or  means  the  possession  of  the  said  Eastern 
Union  and  Newmarket  railways,  or  have  the  full  power  and  control  over 
or  management  of  the  traffic  conveyed  or  carried  on  the  said  railways, 
or  either  of  them;  and  the  same  are  now  generally  designated  and 
known,  for  the  purposes  of  traffic,  as  the  Eastern  Counties  Railways  ;(<i) 
That  the  coal  in  which  the  complainants  trade  is  principally  derived  from 
the  collieries  in  Durham  and  Northumberland,  and  is  brought  from 
thence  to  Ipswich  by  sea ;  and  the  only  mode  in  which  the  complainants 

*4891  *"'^  ^^^'^  ^^''''''''  ^"^  ''^'"''^y  ^"''^  '^''^  ^  ^^^'^  customers  in  Had- 
-'  leigh,  Needham  Market,    Stowmarket,   Elmeswell,   Thurston, 

Bury,  Mollis,  and  Diss,  and  such  other  neighbouring  towns  and  places 
as  aforesaid,  is,  by  the  Eastern  Counties  railway :  That  the  East^n 
Counties  Riulway  Company  make  and  give  an  undue  and  unreasonable 
preference  or  advantage  to  or  in  favour  of  particular  persons  or  com- 
panies or  merchants  trading  or  trafficking  on  the  said  lines  of  railway 
in  a  similar  description  of  goods  to  those  in  which  the  complainants 
trade ;  and  the  company  subject  the  complainants  and  their  goods  or 
traffic  to  an  undue  and  unreasonable  prejudice  or  disadvantage  in 
respect  thereof:  That  the  Eastern  Counties  Railway  Company  charged 
the  complainants  and  other  merchants  dealing  in  coal,  for  toll  for  the 
conveyance  or  carriage  of  their  coal  on  the  said  railways  2cL  and  2^ 
per  ton  per  mile,  and  charge  Prior  &  Co.,  who  are  coal  merchants 
trading  under  the  name  or  style  of  The  Norfolk  and  Eastern  Counties 
Coal  Company,  and  who  deal  in  coal  at  Colchester,  Hadleigh,  Needham 
Market,  Stowmarket,  Elmeswell,  Thurston,  Bury,  Mollis,  and  Diss, 
and  at  other  neighbouring  towns  and  places,  for  toll  for  the  conveyance 
or  carriage  on  the  said  railways  of  the  same  description  of  coal  pro- 
duced from  the  said  collieries,  from  f  of  a  penny  to  ^d.  per  ton  per 
mile  only :  That  the  Eastern  Counties  Railway  Company  have  entered 
into  private  contracts  or  agreements  with  particular  persona  or  com- 
panies trading  in  coal  on  the  said  lines  of  railway,  and  particularly 
with  Prior  k  Co.,  for  the  conveyance  or  carriage  of  the  coals  of  such 
particular  persons  or  companies  on  the  said  railways,  at  a  less  rate  per 
ton  per  mile  than  the  said  company  charge  the  complainants  and  other 
merchants  who  may  not  have  such  private  agreements  for  the  carriage 
of  their  coal  on  the  same  portions  of  the  said  railways :  [The  affidavit 
then  proceeded  to  specify  particular  inequalities  of  charge,  showing 

(a)  Worked  under  (MBoagrt  othen)  aa  agreeneat  of  (he  6th  of  Febnwiy,  ISMy  ooBflimed  ^ 
an  tot  of  17  A  18  Viet  o.  ooxx. 
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that  *the  company  charged  the  complainants  the  following  rates  r^^^ 
of  toll  for  carrying  coals  from  Ipswich  to  the  several  places  ^ 
following, — ^to  Bury  St.  Edmunds  (27|  miles),  8a.  6(2.  per  ton;  to 
Thurston  (28^  miles),  8«.  1(2.  per  ton ;  to  Elmeswell  (19  miles),  2«.  10(2. 
per  ton ;  to  Diss  (27|  miles),  Sa.  6(2.  per  ton ;  to  'Mollis  (24  miles),  3«. 
\d.  per  ton ;  to  Stowmarket  (18^  miles),-  2«.  Id^  per  ton ;  to  Needham 
Market  (9|  miles),  1«.  10(2.  per  ton;  to  Hadleigh.(13  miles),  2«.  2(2. 
per  ton;  to  Colchester  (18  miles),  2«.- 11(2.: per  ton  :(a)  and  that  they 
charged  to  Prior  k  Co.  for  the  carriage  of  coals /rotn  Peterborough  to 
the  same  places,  at  the  following  rates, — ^to  Bury  St.  Edmunds  (74 
miles),  59.  per  ton ;  to  Thurston  (78  miles),  5«.  per  ton^  to  Elmeswell 
(83  miles),  5e>  per  ton;  to  Diss  (98  miles),  5«.  per  ton;  to  Mellis 
(95  miles),  5«.  per  ton;  to  Stowmarket  (88  miles),  4i.  6(2*  per 
ton;  tQ  Needham  Market  (92  miles),  4«.  6(2.  per  ton;  to  Hadleigh 
(113  miles),  4«.  8(2.  per  ton ;  to  Colchester  (117  miles),^  4«.  per 
ton]:(()  That  the  said  company  in  other  respects  made  and  gave 
Qodue  preference  or  advantage  to  or  in  favour  of  the  said  Messrs. 
Prior  &  Co.,  or  other  persons  with  whom  they  had  private  agree- 
ments for  the  carriage  of  coals,  and  subjected  the  complainants  and 
their  said  traffic  in  other  respects  to  undue  and  unreasonable  pre- 
judice or  disadvantage :  And  that,  in  consequence  of  the  said  railway 
company  having  given  such  undue  and  unreasonable  preference  or 
advantage  to  or  in  favour  of  such  particular  person  or  persons  or 
company,  and  in  '^consequence  of  the  said  railway  company  having  r^AA-, 
snbjected  the  complainants  and  their  said  traffic  to  such  undue  '- 
and  unreasonable  prejudice  and  disadvantage  as  aforesaid^  the  com- 
plainants were  much  injured  in  their  trade,  and,  iiv.consequence  thereof, 
had  during  the  past  two  years  suifered  damage  and  loss  therein  to  the 
extent  of  1000/.  and  upwards. 

Bmtty  Q.  C,  and  Sharp^  on  a  former  day  in  this  term,  showed  cause, 
upon  an  affidavit  by  the  traffic  manager  of  the  Eastern  Counties  Bail- 
way  Company,  to  the  following  effect : — That  neither  the  said  Eastern 
Counties  Bailway  Company  nor  the  Eastern  Union  Bailway  Company 
had  any  private  agreement  either  with  Prior  &  Co.  or  with  any  other 
person  or  persons,  company  or  companies  whatsoever^  for  the  carriage 
of  coal  from  Ipivneh  to  any  of  the  places  aforesaid ;  but  that  the  tolls 
mentioned  in  the  complainant's  affidavit  were  charged  equally  and  after 
the  same  rate  to  all  persons  whatever ;  and  that  no  reduction  or  increase 
in  any  such  tolls  had  been  made,  either  directly  or  indirectly,  in  favour 
of  or  against  any  particular  company  or  person :  That  the  coals  con- 
veyed from  Peterborough  to  Thurston,  Elmeswell,  Mellis,  Stowmarket, 

(o)  Tbe  iffidayiu  filod  in  answer  to  the  rale  showed  that  this  stnkment  of  the  eharges  was 
■OBtvhat  inaeenrate,~the  real  sums  charged  being  respeotirely  8«.  2d,,  2«.  9(1.,  2«.  M^  S«.  3d., 
S«.  M.,  la.  7d.,  la.  Od.,  1«.  lOd,,  and  2«.  td.  per  ion.  But,  in  addition  to  these  snms,  there  was  a 
0^e  for  haalage  from  tbe  dooks  at  Ipswieh  to  the  railway  station,  of  Ad,  per  ton. 

(i)  The  statement  as  to  these  charges  was  admitted  to  be  aoeurate. 

H.  8.,  VOL.  I.— 20 
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Needham  Market,  Hadleigh,  and  ColcheBter,  were  conveyed  on  the 
Eastern  Counties  railway  from  Peterborough  to  Ely  and  Cambridge, 
thence  along  the  Newmarket  railway  to  Bury  St.  Edmunds,  and  thence 
along  the  said  Eastern  Union  railway  to  all  the  said  before-mentioned 
places :  That  the  coal  conveyed  by  the  Eastern  Counties  Railway  Com- 
pany from  Peterborough  to  Bury  St.  Edmunds  and  the  several  places 
before  mentioned,  is  produced  principally  from  collieries  situate  in  Der- 
byshire  and  Yorkshire,  and  is  carried  in  large  quantities,  by  the  Great 
Northern  and  Midland  railway  companies  respectively,  to  Peterborough: 
and  that  such  coal  is  much  cheaper  in  *price  at  the  pit's  moath 
than  coal  produced  from  the  collieries  in  Northumberland  and 
Durham :  That  all  the  coal  of  Prior  &  Go.  carried  by  the  Eastern  Coun- 
ties Railway  Company  has  been  ai^d  still  is  carried  by  the  company  in 
wagons  or  truckB  furnished  hy  Prior  ^  Co,,  or  in  wagons  or  trueh  ejf 
the  owners  of  the  collieries  from  which  the  said  coal  is  procured,  and  not 
in  the  wagons  or  trucks  of  the  company ;  and  which  said  wag<m9  or 
trucks  arrive  at  or  are  made  up  at  Peterborough,  and  are  detpatcld 
from  Peterborough  in  entire  trains,  and  depart  at  fixed  times  frm 
Peterborough  to  the  several  places  before  mentioned  ;  and  that  the  said 
coal,  up  to  the  30th  of  June  last,  was  carried  from  Peterborough  to  the 
places  aforesaid  under  an  agreement  made  in  the  year  1853  between  tbe 
Eastern  Counties  Railway  Company  and  Prior  k  Co.,  by  which  it  was 
agreed  that  Prior  k  Co.  should  forward  for  conveyance  along  the  said 
Eastern  Counties  railway,  or  should  pay  the  company  for  the  conTej- 
ance  of,  at  least  240,000  tons  of  coal  within  three  years  after  the 
making  the  said  agreement,  and  that  the  tolls  to  be  charged  by  the  said 
company  to  Prior  k  Co.,  and  which  tolls  had  accordingly  been  w 
charged  and  paid  by  Prior  k  Co.  for  so  carrying  such  coal,  should  be 
as  follows,  viz.  [as  stated  in  the  complainants'  aflSdavit]  :  That  the  said 
agreement  with  Prior  k  Co.  expired  on  the  30th  of  June  last;  and 
that,  within  the  stipulated  period  of  three  years.  Prior  k  Co.  did  for* 
ward  from  Peterborough  for  conveyance  along  the  said  Eastern  Coon- 
ties  railway  coal  in  excess  of  the  said  240,000  tons  so  agreed  to  be  car- 
ried or  paid  for  as  aforesaid ;  and  that  the  company  had  not  contracted. 
or  bound  themselves  to  carry  coal  at  the  tolls  aforesaid  from  Peterht- 
rough  aforesaid  to  any  of  the  places  aforesaid,  or  from  or  to  any  place 
or  places  whatever,  solely  or  exclusively  for  Prior  k  Co. ;  bat  thrt 
the  company  merely  agreed  that  they  would  not  grant  to  any  oihrt"^ 
'**i431  *P®^®^^  ^^  persons  or  company  or  companies  more  favonrabl 
■*  terms  than  those  which  they  had  agreed  to  with  Prior  4  Co. 
and  that  the  Eastern  Counties  Railway  Company  had  always  been  an 
still  were  ready  and  willing  to  enter  into  any  arrangement  with  th 
complainants  or  any  other  person  or  persons  or  company  or  companies 
carry  coal  upon  the  same  or  equivalent  terms  and  conditions  they 
carry  for  Prior  k  Co. ;  and  that  the  carriage  of  coal  at  the  redacti  t»u$ 
qforesaid  is  beneficial  and  advantageous  to  the  consumers  of  coal  <Vi  ^^ 
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&.  Edmundsy  Thur$t<my  MmenMll,  Disi^  MeUiSy  SUnomarketj  Needham 
Marketj  Hadleighj  and  ColehesUr  aforesaid^  by  extending  the  area  of 
ike  ntpphf  of  eoalj  and  hy  bringing  different  deeeriptions  of  coal  into  the 
market  in  eompetition  with  the  coal  produced  from  the  eoUieriee  in  the 
emntiei  of  Northumberland  and  Durham^  and  in  preventing  a  monopofy 
of  the  eupply  of  coal  for  thoee  places  of  the  eomplain€mt8  and  other  coal 
merehants  in  Ipswich  aforesaid :  That,  since  the  80th  of  June  last,  the 
Eastern  Counties  Railway  Company  have  carried,  and  do  now  carry, 
coab  forwarded  by  Prior  &  Co.  from  Peterborough  upon  and  oyer  the 
line  of  their  railway,  to  all  the  stations  upon  the  lines  worked  by  them, 
under  the  terms  of  a  memorandum  or  agreement  whereby  the  company 
bye  contracted,  for  a  period  of  three  years  from  the  Ist  of  July  last, 
npon  terms  similar  in  substance  to  the  arrangement  previously  existing, 
bat  at  tolls  somewhat  higher :  That  the  tolls  charged  by  the  Eastern 
Coimties  Railway  Company  to  Prior  k  Co.  are  fair  and  reasonable, 
having  reference  to  the  large  quantity  they  engage  to  forward  or  payfor^ 
and  to  the  fact  that  they  and  not  the  company  supply  the  wagons  or  trucks 
f(nr  the  purpose,  and  that  the  eost  to  the  Eastern  Counties  Railway  Com- 
pany of  the  carriage  of  coal  in  entire  trains  is  much  smaller  per  ton  pw 
mile  than  when  coals  are  forwarded  in  smaller  ^quantities  and  r^^AAA 
ferm  only  portions  of  entire  trains :  That  the  coals  of  the  com-  ^ 
plainants  are  sent  by  them  to  be,  and  have  been  and  are,  carried  in 
wagons  or  trucks  supplied  by  the  company,  and  not  in  quantities  suffi- 
cient to  form  entire  trains,  but  form  part  of  the  ordinary  goods  trains : 
That,  for  the  purpose  of  facilitating  the  traffic  from  Ipswich,  the  Eastern 
Counties  Railway  Company  have  at  great  expense  constructed  a  tram- 
way from  their  station  at  Ipswich  to  the  docks  at  Ipswich  (at  which  said 
docks  the  coal  so  conveyed  by  sea  from  the  collieries  in  Northumberland 
and  Durham  is  landed),  along  which  said  tram-way  the  company  convey 
tbe  coal  of  the  complainants  and  of  other  coal  merchants  of  Ipswich 
from  the  said  docks  to  the  station  for  a  toll  of  4d.  per  ton,  whereas  the 
former  cost  of  conveying  the  said  coal  from  the  docks  to  tho  station  was 
Is.  per  tan :  And  that  the  company  have  not  charged,  and  do  not  charge, 
to  any  person  or  persons  less  than  they  have  charged  and  still  charge  to 
the  complainants  for  the  conveyance  of  coals  from  and  to  the  same 
places  ;  and  that  the  company  have  not  charged  any  person  or  persons  less 
than  they  have  charged  the  complainants  for  the  conveyance  of  coals  from 
the  places  from  which  the  complainants  have  sent  their  coals;  and  that, 
if  any  should  be  sent  from  those  places  by  Prior  ^  Go.j  or  by  any  other 
person^  they  would  be  charged  at  the  same  rate  as  the  complainants  ;  and 
that  the  company  have  not  given  any  undue  preference  or  advantage  to 
u  in  favour  of  Prior  k  Co.,  or  any  other  person,  for  or  in  respect  of  the 
^rriage  of  coals  on  the  said  railways,  or  either  of  them. 

This  is,  in  effect,  a  contest  between  two  rival  coal  merchants.     The 
irst  ground  of  complaint  is,  that  the  Eastern  Counties  Railway  Com- 
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pany  charge  Ransome  &  Co.  a  larger  sum  per  ton,  in  proportion  to  the 
'*'44')1  ^^^^^^^  ^^^^  which  their  coals  are  carried,  than  they  charge  to 

■^  *Prior  &;  Go.     The  difference  is  justified  by  the  circmnstaneee: 
and  there  is  no  pretence  for  saying  that  any  preference  is  giyen  irhm 
the  coals  are  carried  in  the  same  direction.     The  effect  of  an  equal 
tonnage  rate  both  ways  would  be  to  give  Ransome  k  Go.  a  monopoly  of 
the  coal  trade  throughout  the  district  in  question, — confining  it  to  sea- 
borne coals,  to  the  exclusion   of  coals  coming  from  Yorkshire  and 
Staffordshire.     The  course,  therefore,  which  is  adopted  by  the  compas;, 
is  for  the  advantage  of  the  public.     [Gbesswbll,  J. — I  can  very  well 
understand  that  circumstances  might  exist  to  justify  a  higher  charge  for 
carriage  one-way  than  the  other ;  for  instance,  the  gradients  might  be 
such  in  one  direction  as  to  cause  a  much  larger  expenditure  of  power. 
But,  nothing  of  that  sort  being  shown,  are  you  not  by  the  inequality  of 
charge  subjecting  a  particular  description  of  traffic  to  undue  prejudice?] 
The  object  is,  to  enable  the  Yorkshire  and  Staffordshire  coal  to  compete 
with  the  Northumberland  and  Durham,  which  have  the  advantage  of  & 
cheaper  mode  of  conveyance  to  Ipswich.    [Orowdbr,  J. — The  object 
is,  to  benefit  the  one  dealer  at  the  expense  of  the  other,  by  depriving 
the  latter  of  the  natural  advantages  of  his  position.     [GrbsswblLjJ.— 
Would  it  be  justifiable  in  the  company  to  carry  cattle  for  a  Norfolk 
farmer  at  aoheaper  rate  than  for  an  Essex  farmer,  in  order  to  enable 
the  former  tocompete  upon  more  equal  terms  with  the  latter  in  the 
London  market  ?]    It  is  submitted  that  it  would.(a)    [Grksswbli.,  J.-- 
The  argument  as  to  difference  of  direction  does  not  apply  as  between 
Ipswich  and  Colchester.]     True :  but  then  a  new  state  of  things  arises. 
The  coals  carried  lor  Prior  k  Go.  are  carried  over  several  lines  of  rul- 
♦4.4fil  ^*y  constructed  *under  the  authority  of  different  acts  of  parlisr 

^  ment :(()  whereas,  those  carried  for  Ransome  k  Go.  are  carried 
only  over  the  Eastern  Union  railway.  Under  the  arrangement  widi 
Prior  k  Go.,  all  their  coals  are  brought  from  Peterborough,  where  tke; 
are  made  up  into  entire  trains,  in  their  own  wagons,  and  start  at  iiti 
times,  so  that  the  company  are  enabled  to  convey  them  at  lees  expense 
than  they  can  for  persons  whose  coals  are  brought  at  uncertain  tiises 
and  in  quantities  insufficient  to  form  a  train,  and  for  whose  use  they 
provide  the  wagons  or  trucks.  Besides,  Prior  k  Go.  were  under 
covenant  to  send  240,000  tons  within  three  years,  or  to  pay  for  that 
quantity.  The  company  are  willing  to  carry  for  every  one  in  entirt^ 
trains,  and  at  fixed  times,  at  the  same  rate  as  they  do  for  Prior  &  Co] 

(a)  This  ia  hardly  a  fair  criterion,  seeing  that  rente  and  other  expenies  are  in  a  great  mason 
regulated  by  the  more  or  leei  adyantageooe  porition  of  the  land  with  respect  to  markets. 

(6)  See  the  7  A  8  Vict  c  Izxzt.,  for  making  a  railway  from  Coleheeter  to  Ipawieh,  the  S  A  | 
Vict.  ozo7iL>  for  making  a  railway  from  the  Baitera  Union  railway  at  Ipswieh  to  Buy  St  C^ 
amnds,  the  9  A  10  Viot  c.  liiL>  for  making  a  raUway  from  the  Eastern  Union  rsllway,  is  ^ 
parish  of  Bentley,  to  Uadleigh,  and  the  9  A  10  Viot  o.  oelzzz.,  to  amend  "Tba  Ipsvieh  soj 
Bury  St  Bdmnnds  Railway  Acl»  1846,"  and  for  making  a  railway  f^om  the  Ipawich  a&d  Beq 
St  Edmonds  Railway  to  Norwich. 
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[Cbowdbr,  J. — ^Bnt  not  from  Ipswich  to  Peterborough.]  They  are 
willing  to  make  the  same  arrangements  with  others  as  they  make  with 
Prior  k  Co.  The  difference  of  charge  by  reason  of  the  difference  of 
direction^  is  not  incompatible  with  justice  and  equity*  Freights  from 
Newcastle  to  London,  it  is  well  known,  are  higher  than  for  the  back 
Tojage  from  London  to  Newcastle.  The  tolls  upon  this  railway  are 
regulated  by  the  17  k  18  Vict.  c.  ccxzx.,  ss.  18, 16,  an  act  which  passed 
after  the  passing  of  the  Railway  and  Canal  Traffic  Act,  1854,  and  which 
folly  justifies  all  that  is  now  complained  of.(a)  [Cresswell,  J. —  r^AAfr 
^The  act  of  parliament  referred  to  does  not  cast  you  loose  from  ^ 
the  obligatLons  of  the  17  k  18  Vict.  c.  31.] 

BykSy  Serjt.,  and  T.  Janes^  in  support  of  the  rule. — This  is  a  ques^ 
tion  of  very  grave  importance  to  the  ports  of  Ipswich,  Colchester,  and 
Maldon.  Their  trade  in  the  article  of  coals  will  be  utterly  ruined,  if  the 
Eastern  Counties  Railway  Company  are  permitted  to  charge  these  dispro* 
portioned  and  extortionate  tolls.  The  17  k  18  Vict.  c.  81, — which  is  a 
most  salutary  act, — ^provides,  in  s.  2,  that  no  railway  company  ^^  shall  make 
or  give  any  undue  or  unreasonable  preference  or  advantage  to  or  in  favour 
of  any  particular  person  or  company,  or  any  particular  de$eription  of 
trafficy  in  any  respect  whatsoever;  nor  shall  any  such  company  subject 
any  particular  person  or  company,  or  any  particular  de$criptian  qf 
traffic^  to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever."  Now,  what  was  the  position  of  these  parties  at 
die  time  of  the  passing  of  that  act  ?  Messrs.  Ransome  k  Co.  were  able 
to  bring  coals  from  Northumberland  and  Durham  to  Ipswich  by  sea. 
Messrs.  Prior  k  Co.  brought  their  coals  from  Yorkshire  and  Stafford* 
shire  by  means  of  the  Great  Northern  and  the  Midland  railways.  The 
legislature  has  thought  fit  to  leave  each  to  the  natural  advantages  of  his 
position, — to  the  fair  and  legitimate  competition  between  railway  and 
sea  carriage*  The  affidavits  plainly  show  how  the  company  have  sought 
to  frustrate  this  intention  of  the  legislature,  by  diminishing  their  rate 
of  carriage  as  they  approach  the  sea.  [Cresswell,  J. — It  is  quite 
clear  that  the  company  have  not  charged  equally  in  proportion  to  dis- 
tance, but  have  diminished  the  rate  to  Messrs.  Prior  as  the  sea-borne 
eoal  comes  in  competition  *with  the  inland  coal.  That  raises  the  r^r^^o 
question.]  It  is  said  that  there  are  circumstances  which  make  a  ^ 
difference  between  the  two  cases.  But  there  is  nothing  upon  the  face 
of  the  affidavits  showing  why  the  charge  for  carrying  from  east  to  west 
should  not  be  the  same  as  from  west  to  east.  And  in  several  of  the 
instances  both  are  going  in  the  same  direettonj  and  yet  the  inequality  of 
charge  remains.  It  is  contended  that  the  difference  of  charge  is  justi- 
fied by  the  fact  of  Prior  k  Co.'s  coals  being  made  up  into  entire  trains. 
But  it  does  not  appear  upon  the  affidavits  that  the  entire  trains  go 

(a)  The  leuved  eoDOMl  pntyed  in  aid  the  wganeota  urged  in  the  Ma«  of  In  re  Oxlade,  w'oioh 
'u  betrd  oo  the  preeeding  day.    Vide  poet»  p.  454. 
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through  to  Ipsirioh.  On  the  contrary,  it  is  sufficiently  apparent  tbt 
they  drop  some  of  the  wagons  as  they  proceed :  and  the  probability  is, 
that,  as  they  adyance,  they  subside  into  the  ordinary  goods  trains,  ai 
Bansome  k  Co.'s  coals  do.  [Cresswbll,  J. — Of  what  particular  pan 
of  the  statute  is  it  that  you  complain  of  a  violation  ?  What  is  the  pr^ 
oise  grieyance  which  you  call  upon  us  to  redress  ?]  The  statute  says 
that  the  company  shall  not  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  or  in  favour  of  any  particular  person  or  anj 
particular  description  of  traffic.  That  imports  all  the  provisions  of  tke 
act  regulating  the  railways  in  question :  the  companies  are  bound  t« 
charge  an  equal  mileage  rate  to  all.  The  company  have  given  an  nndue 
and  unreasonable  preference  and  advantage  to  in  favour  of  a  particalar 
description  of  traffic :  they  have  given  an  undue  preference  to  the  traffic 
in  coals  from  Peterborough  over  the  traffic  in  coals  from  Ipswich.  Thej 
have  also  given  an  undue  and  unreasonable  preference  and  advantage 
to  individuals  over  others  carrying  coals  over  the  same  portions  of  theii 
railway*  [Cbowdbb,  J.--*-How  do  you  make  that  out  ?  Cessswell,  J. 
— Supp()se  the  same  individual  were  to  send  coals  from  both  pUces!] 
Possibly  he  could  not  complain.  [Crbsswell,  J.— Why  not  ?]  If  the 
act  does  not  apply  to  such  a  case  as  this,  it  ia  hardly  possible  to  conceire 
«44d1  ^  ^^^  ^^  which  any  ^ingenuity  of  construction  oould  apply  it 
-'  The  court  has  power,  under  s.  8^(a)  to  call  for  further  isS^amr 
tion,  if  it  should  be  found  necessary. 

BaviU, — ^It  is  a  common  and  understood  practice  on  the  part  of  rait 
way  companies  to  carry  at  reduced  fares,  where  there  is  competition: 
for  instance,  the  Oreat  Western  Railway  Company,  in  order  to  compete 
with  the  South  Western,  carry  passengers  at  this  moment  from  London 
to  Reading  for  2$. ;  and  yet  the  charge  to  Slough,  which  is  a  consid- 
erably less  distance,  is  more  than  double  that  sum.  Nobody  has  yet 
been  ingenious  enough  to  suggest  that  the  Slough  passengers  have  any 
cause  of  complaint.  (6) 

Cresswbll,  J. — This  case  raises  questions  of  great  importance,  and 
of  no  little  difficulty,  and  therefore  we  will  take  time  to  consider.  One 
difficulty  is  this, — Suppose  at  Colchester  there  is  a  considerable  traffic 
in  coal,  and  also  in  lime  or  any  other  commodity  which  will  not  bear  an 
equal  amount  of  charge ;  say  that  coal  could  bear  a  charge  of  {d.  per  ton 
per  mUe,  and  lime  only  ^d, :  could  those  engaged  in  the  coal  trade  complain 
that  the  company  charge  them  a  higher  rate  for  coal  than  they  charge 
for  the  other  commodity,  and  say  that  that  is  an  undue  and  unreasonable 
preference  in  favour  of  a  particular  description  of  traffic  ?  That  is  one 
of  the  many  difficulties  we  have  to  encounter  in  endeavouring  to  pot  a 
construction  upon  this  act.  Cur.  adv.  volt 

Crbsswsll,  J.,  now  delivered  the  judgment  of  the  court(^) 

(a)  Sea  the  SMtion,  antd,  p.  411.    Thia  wm  done  in  OxUde't  Cue,  poat»  pp.  464, 471. 
(6)  See  In  re  The  Caterhftm  Bailway  Gomponj,  Antd»  p.  410. 
Xc)  The  oaie  wm  argned  before  CresaweU,  J.,  and  Crowder«  J. 
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*Tlug  was  a  rule  calling  upon  the  Eastern  Counties  Railway  rf^Arti 
Company  to  show  cause  why  a  writ  of  injunction  should  not  ^ 
ifisue  agaiast  the  company,  enjoining  them, — first,  to  desist  from  charg- 
ing to  the  complainant  for  the  conveyance  of  coals  on  their  railways 
called  the  Eastern  Counties  Railway,  the  Eastern  Union  Railway,  and 
the  Newmarket  Railway,  any  greater  sum  per  ton  per  mile  than  is 
charged  by  the  said  company  to  Messrs.  Edward  &  Alfred  Prior  k  Co., 
— secondly,  to  desist  from  charging  the  complainant  more  than  those 
with  whom  they  had  made  private  agreements, — thirdly,  to  desist  from 
giving  any  undue  preference  or  advantage  to  Messrs.  Prior. 

It  appeared  from  the  affidavits  used  by  the  respective  parties,  that 
Messrs.  Prior  had  made  an  agreement  with  the  company  to  send  a  large 
quantity  of  coals  in  three  years  from  Peterborough  to  various  places  on 
the  lines  of  railway  mentioned  in  the  rule,  at  certain  rates  to  diiferent 
places. 

The  applicants,  coal  merchants  at  Ipswich,  sent  coals  which  had  been 
brought  to  that  port  by  sea,  to  various  places  on  the  same  lines  of  rail- 
way, and  the  company  charged  them  a  much  larger  sum  per  ton  in  pro- 
portion to  the  distance  over  which  their  coals  were  carried,  than  was 
charged  to  Messrs.  Prior :  and  it  was  manifest  that  the  sums  charged  to 
Messrs.  Prior  for  the  carriage  of  coals  to  different  places,  were  fixed  so 
ss  to  enable  them  to  compete  in  the  coal  trade  with  Ransome  &  Co.,  who 
had  the  advantage  of  having  their  coals  brought  by  sea  to  Ipswich. 

The  question  which  we  have  to  determine  on  this  rule,  depends  upon 
the  construction  to  be  put  upon  the  17  k  18  Vict.  c.  81,  s.  2,  by  which 
it  is  enacted  that  no  railway  company  shall  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  or  in  favour  of  any  particular 
person  or  company,  or  any  particular  description  of  ^traffic ;  nor  r^^f.« 
shall  any  such  company  subject  any  particular  person  or  company,  ^ 
or  any  particular  description  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever. 

The  first  thing  to  be  ascertained,  is,  the  meaning  of  the  expressions 
"  undue  or  unreasonable  preference  or  advantage,"  and  ^^  undue  or  un- 
reasonable prejudice  or  disadvantage."  Are  those  words  to  be  construed 
with  reference  to  the  interests  of  the  parties  using  the  railway  only  ?  or, 
may  the  interests  of  the  railway  owners  be  taken  in  any  manner  into 
consideration  ?  Ex.  gr.,  if  one  thousand  tons  can  be  carried  for  a  lower 
sum  per  mile  than  one  hundred  tons,  yielding  an  equal  profit  per  ton  to 
the  railway  company,  may  they  so  regulate  the  charge  as  to  derive  such 
equal  profit  ?  Would  the  lower  rate  charged  for  the  larger  quantity 
give  an  undue  preference  ?  Or,  if  goods  can  be  carried  one  hundred 
niiles  at  a  lower  rate  than  ten,  and  yield  an  equal  profit  per  ton  per 
mile,  may  the  company  charge  less  per  mile  for  those  carried  one  hun- 
dred miles,  without  giving  an  undue  or  unreasonable  preference  ?  If 
that  tnajf  be  done  without  giving  what  the  statute  calls  an  undue  or  un- 
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reasonable  preference,  may  not  the  company,  in  fixing  the  rates,  con* 
aider  the  whole  profit,  and  not  the  mere  profit  per  mile,  and,  in  order  to 
induce  people  to  carry  more  on  their  line,  and  longer  distances,  agree  to 
make  a  reduction  in  such  case^?'  It  is  true  that  the  sender  of  smaller 
quantities  for  a  shorter  distance  will  pay  more  per  mile  and  more  per 
ton  in  the  respective  cases;  but,  will  that  be  an  undue  or  unreasonable 
prejudice  or  disadvantage  ? 

Again,  if  two  railways  start  from  the  same  terminus,  and  arrive  at  tbe 
same  terminus,  by  different  routes,  must  they  charge  for  the  whole  line 
at  the  same  rate  as  from  intermediate  stations  to  either  terminus  ?  Ex. 
gr.,  there  are  two  lines  from  Portsmouth  to  London, — the  London  and 
*4.^21  ^^^^^  Western,  vi&  Bishopstoke  and  ^Winchester,  and  the  Lon> 
^  don,  Brighton,  and  South  Coast,  by  Brighton  :  must  they  charge 
as  much  per  mile  for  passengers  and  goods  from  Portsmouth  to  London, 
as  from  Winchester  or  Brighton  to  London  ?  or,  may  they  carry  at  i 
lower  rate  the  whole  distance,  in  order  to  compete  with  each  other, 
without  being  subjected  to  the  charge  of  imposing  on  the  Winchester  or 
Brighton  traffic  an  undue  or  unreasonable  disadvantoge  ? 

After  a  good  deal  of  consideration,  we  think  that  the  fair  interests  of 
the  railway  ought  to  be  taken  into  the  account ;  and  then  the  questions 
above  suggested  assume  a  very  complicated  and  difficult  character,  and 
are  such  as  we  feel  but  little  qualified  to  decide.  Nevertheless,  as  the 
legislature  has  thought  fit  to  impose  on  the  judges  of  this  court  the  duty 
of  dealing  with  such  questions,  we  must  do  so  to  the  best  of  our  abilities, 
whenever  it  becomes  necessary. 

The  present  case  is,  in  our  judgment,  free  from  these  difficulties,  be- 
cause the  difference  between  the  rates  charged  to  Messrs.  Prior  and  to 
Messrs.  Ransome  is  not  founded  on  such  considerations  as  have  been 
suggested,  but  manifestly  on  the  intention  to  enable  Messrs.  Prior,  who 
deal  in  coab  brought  inland  to  Peterborough,  to  compete  with  Ransome 
and  Co.,  dealing  in  coals  sea-borne  to  Ipswich.  No  such  advantage  is 
due  to  them :  it  is,  therefore,  an  undue  advantage ;  and  without  deciding 
that  a  railway  company  may  not  charge  different  rates  where  coals  are 
carried  in  large  and  small  quantities,  and  where  they  are  carried  long 
and  short  distances,  and  where  the  difference  is  for  the  purpose  of  com- 
peting with  another  line,  we  think  that  some  order  must  be  made  to 
prohibit  the  continuance  of  the  practice  now  existing  on  the  railway  in 
question. 

We  cannot  say  that  both  parties  should  be  charged  the  same  sum  per 
ton  per  mile ;  for,  Messrs.  Prior  find  their  own  trucks,  and  Messrs.  Ran- 
^ .  cq-1  some  use  the  trucks  of  *the  company ;  and  it  is  possible  that  it 
*  -*  may  cost  the  company  more  to  carry  over  some  parts  of  the  line 
than  others.  We  cannot,  therefore,  prescribe  an  equal  mileage  rate  in- 
dependent of  the  allowance  for  trucks. 

And,  for  the  same  reason,  we  cannot  make  absolute  the  second  branch 
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of  the  rale,  and  enjoin  the  company  to  desist  from  charging  Ransome  & 
Co.  any  greater  sum  per  ton  per  mile  for  the  carriage  of  coab  on  their 
railways,  than  they  charge  to  persons  with  whom  they  have  private 
agreements. 

But  we  think  that  a  writ  should  issue  enjoining  them  to  desist  from 
giving  an  undue  preference  to  Messrs.  Prior,  and  to  carry  coals  for  Ran- 
some k  Co.  on  equal  terms  with  Messrs.  Prior ;  having  due  regard  to 
the  circumstances,  if  any,  which  render  the  cost  to  the  company  of 
carrying  for  the  one  party  less  than  the  cost  of  carrying  for  the  other. 
And,  as  the  scale  of  charges  hitherto  made  for  carrying  coals  for  Ransome 
&  Co*,  manifestly  imposed  on  them  an  undue  and  unreasonable  disadvan- 
tage, the  railway  company  must  pay  the  costs  of  the  application  and 
role.  Rule  accordingly.(a) 

(a)  The  rale  wm  drawn  up  m  followg :  <'  It  ii  ordered  that  a  writ  of  i^Jonotioo  do  isiue  againit 
the  laid  Eastern  Conntiee  Railway  Company,  purraant  to  the  Railway  and  Canal  Traffio  Aet» 
1854,  enjoining  the  company  to  deslit  from  giring  an  nndne  preferenee  to  Mesin.  Prior  for  or  in 
reipeet  of  the  carriage  of  eoala  on  the  said  railway,  and  enjoining  the  said  company  to  carry 
oosls  for  the  nid  complainants  on  equal  terms  with  the  said  Messrs.  Prior,  having  due  regard  to 
the  oirenmstanees,  if  any,  which  render  the  cost  to  the  company  of  carrying  for  the  one  party  less 
than  the  cost  of  carrying  for  the  other;  and  that  the  said  oompany  do  pay  to  the  said  com- 
pUinAntf,  or  to  their  attorneys,  their  costs  of  the  application,"  Ae. 


*In  the  Matter  of  the  Complaint  of  WILLIAM  OXLADE  v.  ^^ . . . 
THE  NORTH  EASTERN  RAILWAY  CO.    Jan.  30.  L  *^^ 

Upon  a  motion  for  an  injunction  against  a  railway  company  under  the  17  t  18  Vict  c.  SI,  en- 
joining them, — "firgt,  to  cany  upon  their  railway  for  the  complainant  such  coal  and  coke  as 
might  be  oiTered  to  them  by  him  for  that  purpose, — tcondly,  to  charge  for  the  carriage  thereof 
respeotiTcly  tolls  not  higher  than  the  tolls  charged  by  them  for  carrying  coal  and  coke  to  per- 
sons for  whom  the  same  coal  and  coke  were  also  carried  on  another  railway  forming  a  continu- 
ous line  with  theirs,  aud  tolls  not  higher  than  the  tolls  charged  by  them  to  persons  with  whom 
they  had  prirate  agreements  for  the  carriage  of  coal  or  coke, — thirdly,  to  provide  for  the  com- 
plainant depots  for  depositing  and  receiving  his  coal  and  coke  on  the  stations  of  the  railway 
similar  to  those  provided  at  such  stations  for  persons  with  whom  they  had  private  agreements 
for  the  carriage  of  coals  along  their  railway,  and  similar  to  those  provided  at  such  stations  for 
persons  who  consigned  their  coal  and  coke  to  the  company,— /o«r(A(y,  to  afford  to  the  complainant 
the  same  facilities  for  the  receiving,  forwarding,  and  delivery  of  bis  coals  and  coke  upon  and  from 
the  railway,  as  the  oompany  afforded  to  persons  who  consigned  their  ooal  or  coke  to  the  com- 
pany,—;/?/'<A/3r,  to  provide  for  the  complainant  wagons,  carriages,  and  trucks  for  the  convey- 
ance and  carriage  of  his  coal  and  coke,  and  forwarding  the  same  upon  the  railway, — nxthly, 
to  afford  to  the  complainant  all  reasonable  and  proper  facilities  and  accommodations  for  the 
unloading  of  his  coals  and  coke  at  the  various  stations  of  the  railway  and  to  afford  to  the  com- 
plainant at  the  said  stations  the  same  facilities  and  accommodations  for  the  unloading  of  his 
coals  and  coke  as  the  company  afforded  to  colliery  owners  or  lessees  of  collieries,  or  to  any 
other  pereon," — on  oanse  being  shown,  it  was  referred  to  one  jf  the  masters  to  inquire  and  re- 
port upon  the  following  questions  :— 

"  Firtt,  whether  any,  and  what,  accommodation  and  facilities  were  provide^  or  afforded  at  any, 
and  what,  stations  on  the  line  of  the  rwlway  for  the  unloading  of  ooal  and  coke,  and  for  what 
persons  and  under  what  circumstances, — tcondlyt  whether  the  company  carried  coals  or  coke 
for  persons  other  than  the  complainant  on  any,  and  what,  terms  different  from  the  terms  on 
which  the  company  had  carried,  or  had  offered  to  carry,  coals  and  coke  for  the  complainant^— « 
Ikirdly,  whether  there  was  any,  and  what,  difference  between  the  circumstances  under  which 
the  company  had  so  carried  coals  and  coke  for  sach  other  persons,  and  the  circumstances  under, 
which  the  company  had  carried,  or  had  offered  to  eany,  coals  and  coke  for  the  eomplainaiiti*> 
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fimiUf,  w hethw,  and  in  whal  lunncr,  and  how,  Um  eompMiy  w«ra  •oablad  Igr 
diffareoce  of  cirenauUDOM  so  to  eany  eoaU  and  coke  for  laeh  other  penoDS  al  a  eoat  to  tke 
oompaDj  leu  than  the  ooit  to  the  compaDy  of  oarrjing  ooale  and  coke  for  the  eooipIaaaaBt" 
0poii  the  fire t  point,  the  matter  repoHed  aa  to  th»  aoooBDodation  afforded  by  tha  eoapaay  ftr 
unloading  ooala  and  ooke  at  the  different  atatione,  that  they  aieertained  aa  nearly  aa  po«iU« 
the  oonnunption  in  tha  nelghbenrhood  of  each  station,  and  the  sort  of  coal  requind,  lad 
entered  into  terms  with  oolUeries  having  the  particolar  description  of  coal,  to  supply  the  r»- 
qaired  quantity ;  that  they  appointed  a  depot  agent  to  manage  the  sale  of  the  eoala  aosappKsd. 
throagh  whom  the  ordera  were  transmitted  to  the  colliery,  and  who  aoeoanted  to  the  colliery 
owners  for  the  proceeds ;  that  all  the  depots  were  allotted  to  such  agent ;  that  all  coal  deskn 
were  treated  alike ;  and  that  this  oonrse  was  adopted  by  the  oompany  for  the  pwpaea  ef  pa- 
Tenting  any  obatmotion  of  the  general  trafflo  of  the  railway : — 

Held, — disposing  of  the  fourth  and  sixth  branches  of  the  mie, — that  this  was  not  giving  aa  m- 
doe  or  unreasonable  preference  or  adrantage  to  or  in  favour  of  any  particular  peiaoB  er  com- 
pany, or  subjecting  any  particular  person  or  oompany,  er  any  particular  dasnriptina  af  HaS^ 
to  any  undue  or  unreasonabla  pr^udioe  or  disadvantage. 

Upon  the  second  point,  the  master  found  that  the  company  charged  for  tknmglk  raua  idl  per  tsa 
per  mile  for  coal  and  ooke  going  south,  unless  their  wagons  were  used,  in  which  ease  tksj 
diarged  one  eighth  of  a  penny  per  ton  per  mile  more  for  the  iirBt  100  milas^  and  one  sizteentk 
far  any  distaaoe  beyond,  and  U,  per  day  for  demurrage  on  every  wagon  detained  mete  thsa 
fenr  days  off  the  line ;  that  there  was  no  variation  made  in  the  charge  to  any  one*  except  ia 
tba  case  of  ooals  carried  byktba  North  Baatem  B*Uway  Company  in  eo^junctioa  with  tfae 
Qiaat  Northen  Railway  Company  through  fram  the  collieries  to  London,  the  Korth  Bastsn 
Hallway  Company'a  haalage  ceasing  at  York,  where  their  railway  joined  the  Qrent  Northcn; 
■aeh  coal  being  m«de  up  into  fUl  trains,  and  the  wagons  for  the  entire  distance  being  po- 
vided  by  the  Great  Northern  Railway  Company,  for  which  the  charge  was  i<l.  per  ton  p« 
mile  for  the  whole  distance, — ^the  drcumstancea  of  the  coals  90  carried  being  carried  in  eatirs 
trains,  and  at  regular  times,  and  without  stoppages,  ennbling  the  oompany  io  cany  thca  st 
such  lower  rate : — 

Held,  that  it  was  suflioiently  made  out  that  the  eireumstancee  slated  enabled  the  oompsay  to 
cany  such  coals  at  n  coat  leas  to  them  than  the  cost  of  carrying  coals  and  ooke  for  the  eom- 
plainant,  and  that  by  canying  them,  under  the  circumstances  stated,  at  such  lower  lats^  ao 
undue  or  mreaaonable  preferenoe  was  glvan,  or  any  undaa  and  uniaasoiiahle  disadvantigf 
imposed. 

The  master  also  found  that  a  similar  arrangement  waa  made  with  the  Midland  RnDway  Compaay, 
but  not  under  the  same  circumstances,  the  inducement  on  the  part  of  Ac  company  beiaf  a 
d^ire  to  inirodne4  f  A«  noriJUm  eoke  into  StaffartUkirt  .-^Held,  that  lowering  their  rates  ftr 
thai  fwrpot  was  giving  an  undue  preference  to  that  particular  traiBe, — there  being  no  special 
dronmstanoes  affecting  the  pecuniary  interests  of  the  company  to  justify  the  course  panaed. 

As  to  tho  fifth  branch  of  the  rule  (which  was  not  referred  to  the  master),  via.  the  oompbiaaafi 
demand  to  have  wagons  or  trucks  provided  by  the  company  for  the  carriage  of  his  coal  aad 
coke : — Held,  that  the  company  were  jnadfled  in  refusing  to  ihmish  them,  by  the  coaplaia- 
ant's  refaaal  to  pay  demurrage  for  the  detention  of  the  wagons  beyond  the  time  allowed  \ij 
the  regulations  of  the  company. 

Held  also,  that  the  oompany  could  not  be  called  upon  to  carry  coals  to  the  extremity  of  their 
line  (where  it  joined  the  Midland  railway),  and  there  shift  them  into  other  tracks  or  wag- 
ons, they  having  no  convenience  at  that  plaoe  for  that  purpose,  and  not  affording  seek 
facility  to  any  other  person. 

And,  as  to  the  first  branch  of  the  rule, — Held,  that  the  oompany  were  not  common  carrien  of 
coal. 

And,  the  complainant  having  asked  by  the  rule  more  than  he  was  entitled  io,  and  the  compaay 
having  been  partially  in  the  wrong,  the  court  reftised  to  allow  eosts  to  either. 

T.  Jones,  in  Michaelmas  Term,  1855,  on  behalf  of  William  Ozlade,  ob- 
tained a  rule  calling  upon  The  North  Eastern  Railway  Company  to  sbow 
^BB-t  cause  "  why  a  writ  of  ^injunction  should  not  issue  against  them,  en- 
^  joining  them, — ^first,  to  carry  upon  their  said  railway  for  the  said 
William  Oxlade  such  coal  and  coke  as  may  be  offered  to  them  by  the  said 
William  Oxlade  for  that  purpose, — secondly,  to  charge  for  the  carriage 
thereof  respectiyely  tolls  not  higher  than  the  tolls  charged  by  the  com- 
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pany  for  carrying  coal  and  coke  respectively  to  persons  for  whom  the  same 
ooal  and  coke  respectively  are  also  carried  on  the  Great  Northern  railway, 
and  tolls  not  higher  than  the  tolls  charged  by  the  said  company  to  persons 
with  whom  the  said  company  have  private  agreements  for  the  carriage  of 
ooal  or  coke, — thirdly,  to  provide  for  the  said  William  Oxlade  depots  for 
depositing  and  receiving  his  *coal  and  coke,  on  the  stations  of  the  r^t^ez* 
said  railway,  similar  to  those  provided  at  snch  stations  for  persons  ^ 
with  whom  they  have  private  agreements  for  the  carriage  of  coals  along  the 
said  railway,  and  similar  to  those  provided  at  snch  stations  for  persons 
who  consign  their  coal  and  coke  to  the  said  company, — ^fourthly,  to  afford 
to  the  said  William  Oxlade  the  same  facilities  for  the  receiving  and  for- 
warding and  delivery  of  his  coals  and  coke  npon  and  from  the  said  rail- 
way, as  the  said  company  afford  to  persons  who  consign  their  coal  or 
coke  to  the  said  company, — fifthly,  to  provide  for  the  said  William  Oxiada 
wagons,  carriages,  and  tracks  for  the  conveyance  and  carriage  of  his  coal 
and  coke,  and  for  forwarding  the  same  upon  the  said  railway :  and  why  the 
said  North  Eastern  Railway  Company  should  not  pay  to  the  said  William 
Oxlade,  or  to  his  attorney,  his  costs  of  and  occasioned  by  this  application." 
The  aflSdavits  npon  which  the  rale  was  foanded,  stated  that  the  com- 
plainant was  a  coal  dealer  trading  in  coal  principally  prodnced  from 
the  West  Belmont  and  other  collieries  in  Darham,  and  in  coke  from  the 
same  connty :  That  the  only  mode  in  which  he  coold  bring  hia  ooal  and 
coke  to  York,  where  he  principally  carried  on  his  trade,  waa,  by  convey- 
ance on  the  North  Eastern  Railway  as  far  as.  York  (which  was  a 
continnoos  fine  of  railway  from  Durham  to  York),  and  thence  to  Norman- 
ton  by  the  said  line  of  railway,  where  such  railway  joins  the  Midland 
railway,  upon  which  they  were  carried  to  the  other  places  where  he 
traded:  That  the  North  Eastern  Railway  Company  did  not  afford 
reasonable  facilities  for  receiving  and  forwarding  the  complainant's  coal 
and  coke  apon  and  from  their  line,  but  made  and  gave  an  undue  and 
unreasonable  preference  and  advantage  to  and  in  favour  of  particular  per- 
sons or  merchants  trafficking  on  their  line  in  a  similar  description  of  goods, 
and  subjected  the  complainant  and  his  goods  or  traffic  to  an  undue  and 
unreasonable  prejudice  or  disadvantage  in  respect  thereof:  That  the  said 
*North  Eastern  Railway  Company  charged  the  complainant  toll  r^A^w 
for  the  carriage  of  his  coal  and  coke  on  their  railway  Id.  per  ^ 
ton  per  mile  and  upwards,  and  charged  merchants  who  trade  on  the 
Great  Northern  railway  (which  adjoins  the  North  Eastern  railway  at 
Knottingley,  in  the  county  of  York)  for  toll  for  the  carriage  of  coal 
and  coke  over  the  %ame  portion  of  the  railway,  and  under  like  cireum" 
ttancesj  |e2.  per  ton  per  mile  only :  That  the  said  North  Eastern  Rail- 
way Company,  also,  to  the  best  of  the  deponent's  knowledge  and  belief, 
had  entered  into  private  contracts  or  agreements  with  certain  particular 
persons  trading  m  coal  or  coke  on  their  said  line  of  railway,  for  the  car- 
riage of  coal  or  coke  at  a  less  rate  per  ton  per  mile  than  they  charged 
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the  complainant  or  other  merchants  who  might  not  have  sach  private 
agreements  with  the  company  for  the  carriage  of  the  same  description 
of  goods  on  the  same  portions  of  their  line  of  railway :  That  the  said 
North  Eastern  Railway  Company  refused  to  provide  for  the  com- 
plainant, as  a  coke  and  coal  merchant,  depots  for  depositing  or  for 
receiving  his  coal  and  coke  at  the  different  stations  on  their  line,  in 
like  manner  that  they  did  for  those  merchants  who  had  a  private  agree- 
ment with  the  company :  That  the  said  company,  by  themselves  or  by 
their  agents,  made  arrangements  or  agreements  with  certain  coal  and 
coke  merchants  or  owners,  to  consign  all  the  coal  and  coke  belonging  to 
them  to. the  company,  or  their  agents,  at  a  certain  fixed  price,  or  other- 
wise ;  and  the  company  would  not  provide  depots  at  their  stations  on 
their  said  line  of  railway  for  receiving  the  coal  and  coke  belonging  to 
the  complainant  and  other  merchants  who  traded  on  their  line  of  rail- 
way, and  who  declined  to  consign  coal  and  coke  to  tne  said  company 
or  their  agents,  in  the  same  manner  or  on  the  same  terms  as  they  pro- 
vided depots  for  the  coal  and  coke  of  those  coal  and  coke  merchants  or 
*4^81  ^^'^^^  ^^^  consigned  their  coal  and  coke  to  the  ^company  or 
•*  to  their  agents  at  a  fixed  price  or  otherwise,  and  would  not  and 
did  not  afford  to  the  complainant  and  such  other  coal  and  coke  mer- 
chants as  aforesaid  the  same  facilities  for  the  receiving  and  forwarding 
and  delivering  of  their  goods  and  traffic  upon  and  from  their  said  line 
of  railway,  as  the  company  afforded  to  suxsh  coal  and  coke  merchants  or 
owners  who  consigned  their  coal  and  coke  or  traffic  to  the  company  or 
their  agents  as  aforesaid,  but  subjected  the  complainant  and  such  other 
merchants  as  aforesaid,  and  his  and  their  coal  and  coke  and  traffic,  to 
an  undue  and  unreasonable  prejudice  and  disadvantage  in  respect  there- 
of, and  in  respect  of  the  receiving  and  forwarding  and  delivering  of 
his  and  their  said  coal  and  coke  and  traffic  upon  and  from  their  said 
line  of  railway :  That  the  said  North  Eastern  Railway  Company  would 
not  provide  and  refused  to  provide  the  complainant  (being  a  merchant 
trading  on  the  Midland  line  of  railway  as  well  as  on  their  own  line  of 
railway,  and  not  having  entered  into  any  private  agreement  with  the 
said  company,  and  declining  to  consign  his  coal  and  coke  to  them  or  to 
their  agents)  with  wagons  or  carriages  or  trucks  for  the  conveyance  or 
carriage  of  his  said  coal  and  coke,  or  for  forwarding  the  same  upon 
their  said  line  of  railway;  and  the  said  North  Eastern  Riulway  Com- 
pany refused  to  receive,  convey,  carry,  forward,  or  deliver  for  the 
complainant  (being  such  merchant  as  last  aforesaid)  his  said  coal  and 
coke  upon  and  from  their  said  line  of  railway,  and,  in  consequence 
thereof,  he  was  unable  properly  to  carry  on  his  said  trade,  or  to  supply 
his  customers  with  coal  and  coke.     [The  affidavits  then  set  out  certain 
correspondence  between  the  complainant  and  his  solicitors  with  certain 
agents  of  the  company,  relative  to  the  alleged  causes  of  complaint.] 
BtfleSf  Serjt.,  and  J.  Addison^  in  Hilary  Term,  1856,  showed  cause, 
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apon  the  affidavits  of  the  generals  traffic  ^manager  and  the  r^^Af-q 
secretary  and  general  manager  of  the  company.  The  former  ^ 
was  in  substance  as  follows: — The  North  Eastern  railway  comprises 
the  main  line  of  railway,  which,  leaving  the  North  British  railway,  with 
which  it  is  united,  at  Berwick,  passes  through  the  counties  of  Northum- 
berland and  Durham,  and  is  there  continued  forward  direct  to  York, 
from  whence  it  proceeds  southwards,  and,  dividing  into  two  main  lines 
at  a  station  called  Burton  Salmon,  joins  the  Midland  railway  in  the 
parish  of  Altofts,  in  the  county  of  York,  about  one  mile  north  of  Nor- 
manton,  and  the  Lancashire  and  Yorkshire  railway  at  or  near  Knotting- 
ley,  in  the  said  county,  which  last-mentioned  railway  extends  about  ten 
miles  further  southwards  from  Knottingley  to  a  place  called  Askem. 
where  it  unites  with  the  Great  Northern  railway.  There  are  numerous 
branch  railways  in  each  of  the  said  counties  of  Northumberland  and 
Durham  and  York  which  form  part  of  the  North  Eastern  railway,  and 
many  of  those  which  are  in  Durham  have  been  constructed  principally 
in  order  to  afford  to  the  owners  or  lessees  of  many  of  the  collieries  or 
coal-pits  and  coke-ovens  which  have  been  sunk  or  erected  in  that  county, 
the  means  of  transit  by  railway  for  their  coals  and  coke,  either  to  the 
said  main  line  of  railway,  and  thence  to  the  places  of  consumption,  or 
to  the  places  of  shipment  of  such  coals  and  coke  on  the  east  coast. 
Some  of  the  said  branch  railways  commupicate  directly  with  collieries 
or  coke-ovens  situate  upon  or  immediately  adjoining  them,  and  in  other 
instances  the  means  of  access  to  the  collieries  or  coke-ovens  from  such 
branch  railways  is  by  other  pubUc  lines  of  railway,  or  by  private  branch 
railways  or  tramways  constructed  for  that  purpose  by  the  owners  or 
lessees  of  particular  collieries  or  coke-ovens.  The  North-Eastern  Rail- 
way Company  have  also  constructed  at  many  of  the  stations  along  their 
railway,  but  not  at  all  of  them,  coal  depots  or  cells,  as  places  of  r^^^A 
^deposit  for  the  coals  which  might  probably  be  required  by  the  ^ 
district  or  locality  where  or  near  where  such  depots  have  been  built. 
Such  depots  consist  of  separate  cells,  which  are  necessarily  of  limited 
and  varying  number  and  size,  depending  mainly  upon  the  situation  and 
probable  estimated  wants  of  the  neighbourhood,  and  are  so  constructed 
as  that  the  coal  wagons  may  be  readily  pushed  or  hauled  along  a  short 
siding  or  branch  line  passing  over  them ;  and  the  particular  class  or 
description  of  coal  to  which  each  cell  is  appropriated  is  then  shot  down 
from  ^e  bottom  of  the  wagon  containing  it  into  its  proper  cell ;  after 
which,  the  empty  wagon  is  returned  to  be  re-loaded.  The  North 
Eastern  Railway  Company  do  not  deal  in  or  selli  and  never  have,  either 
by  themselves  or  by  their  agents  or  servants,  directly  or  indirectly 
dealt  in  or  sold,  on  their  own  account,  coals  at  any  of  their  stations  or 
depots;  neither  do  they  require  or  have  they  required  or  made  agree* 
ments  or  arrangements  with  any  coal  or  coke-owners  to  consign  all  or 
any  of  the  coal  and  coke  belonging  to  any  such  owners,  to  them  (the 
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company)  or  their  agents,  at  a  certain  or  at  any  fixtd  price ;  but,  on 
the  contrary,  the  company  have  wholly  abBtained  from  any  Buch  con- 
dnct.  The  North  Eastern  Railway  Company  having  only  such  limited 
and  varying  number  of  coal  depots  or  cells  as  aforesaid  at  their  respeck- 
tiye  stations,  haye  from  time  to  time  appropriated  snch  cells  to  or  for 
such  of  the  different  particular  sorts  or  qualities  of  coal  brought  on  to 
their  railway  as  seemed  most  needed  by,  or  best  suited  to  the  wants  of, 
each  particular  locality  or  place,  and  have  let  such  cells  accordingly  to 
the  owners  or  lessees  of  the  collieries  or  coal-mines  producing  such 
respectiye  descriptions  of  coal,  as  a  place  for  the  deposit  thereof,  and 
from  whence  the  same  may,  as  required  by  the  public,  be  loaded  and 
remoyed.  Except  at  York,  Hull,  and  Selby,  at  which  places  the  de- 
*df>11  ^^^^  ^^^  ^^^  ^  ^extensive,  the  North  Eastern  Railway  Company 

^  do  not  allow  any  of  the  colliery  owners  occupying  a  cell  or  cells 
at  any  of  their  stations  to  haye  a  separate  agent  or  agents  at  any  such 
station  for  the  sale  of  their  coal ;  and,  at  the  stations  at  York,  Hull, 
and  Selby,  the  company  allow  only  a  limited  number  of  persons  to  act 
as  agents  for  all  the  owners  or  lessees  of  collieries  sending  coal  for  sak 
thereat.  These  arrangements  and  restrictions  are  necessary,  partly  in 
consequence  of  the  limited  demand  for  coal  at  the  smaller  stations,  and 
at  them  and  the  stations  at  York,  Hull,  and  Selby  also  in  consequence 
of  the  great  inconvenience  which  would  result  from  having  several 
agents,  whose  interests  woufd  be  necessarily  conflicting,  at  such  plaoes, 
and  the  necessity  on  the  part  of  the  company  of  keepmg  their  coal  de- 
pots, and  the  yards  within  which  the  same  are  placed,  in  proper  order, 
and  under  proper  control,  and  free  from  confusion  and  disturbance ; 
with  which  objects,  the  said  company  appoint  at  each  such  smaller  sta- 
tion some  one  person  on  whom  they  can  rely  as  the  general  agent  f<v 
each  and  all  of  such  colliery  owners  using  the  coal-cells  thereat;  by 
which  agent  each  and  all  of  the  public  are  suppked  with  whatever 
quantity  they  may  require  of  any  of  the  particular  qualities  of  ooal 
brought  to  such  station,  at  such  price  as  the  owner  of  the  colliery  pro- 
ducing the  same  may  from  time  to  time  fix  and  direct  to  be  demanded : 
each  and  all  of  such  owners  being  at  full  liberty  to  fix,  and  in  no  way 
whatever  restricted  or  prevented  by  the  said  company  from  fixing,  sudi 
price  for  his  coals  as  he  thinks  proper,  and  employing  or  having  what- 
ever number  of  persons  or  agents  he  or  they  may  think  proper  for  the 
sale  of  his  or  their  coals  elsewhere  than  at  the  said  depots,  and  either 
in  the  immediate  neighbourhood  thereof  or  in  or  through  the  districts 
into  which  his  coals  may  be  brought  or  sent  for  sale.  The  severe-! 
*1R91  ^8®^^  ^  appointed  by  the  company  *do  not  sell  any  of  the  said 

^  coals  for  or  on  behalf  of  such  company,  or  as  the  agents  thereof^ 
but  only  on  behalf  of  and  as  the  agents  for  the  respective  owners  of  the 
several  collieries  the  ooak  from  which  are  brought  to  each  such  station 
for  sale ;  and  each  of  such  agents  accounts  directly  to  each  of  snoh 
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owners  for  whatever  quantity  of  his  coals  may  haye  been  sold  by  such 
agent,  and  sends  orders  to  the  proper  officer  of  the  company  for  further 
supplies  thereof  from  time  to  time  when  and  as  required,  in  order  to 
keep  up  a  constant  supply  to  meet  the  demand  for  each  quality  of  coal, 
which  orders  are  thereupon  transmitted  to  the  respective  collieries  to 
which  the  same  relate,  the  proceeds  being  remitted  by  such  agent  direct 
to  the  colliery  owners  entitled  thereto,  or  to  their  agents.  The  North 
Eastern  Railway  Company  are  not,  and  never  have  been,  common  car* 
riers  of  coals  or  coke,  but  have  always  refused,  and  still  refuse,  to 
become  such,  or  to  undertake  the  carriage  thereof  as  common  carriers, 
or  otherwise  than  under  terms  or  arrangements  to  be  from  time  to  time 
entered  into  by  them  with  each  particular  owner  or  lessee  of  a  colliery 
or  coal-pit  and  coke-ovens  adjoining  their  railway,  or  with  which  the 
same  communicates  as  aforesaid,  and  with  each  railway  or  other 
company  or  person  who  may  be  desirous  of  having  coals  transmitted 
thereby ;  but,  occasionally,  purchasers  of  coals  in  considerable  or  spe- 
cified quantities  have  been  accommodated  by  having  a  certain  quan- 
tity  of  coal  conveyed  specially  for  them :  such  practice  has,  however, 
been  found  to  be  productive  of  much  inconvenience,  and  detention  of 
iragons^  and  has  therefore  been  discontinued.  Many  of  the  colliery 
3wners  provide  their  own  wagons,  particularly  such  as  are  used  for 
the  transit  of  coals  for  shipment ;  but  the  company  have  also  a  stock 
of  wagons  of  their  own,  and  particularly  of  those  which  are  used  for 
transit  upon  their  main  line  of  railway :  They  also  provide  locomotive 
*power  for  hauling  the  same.  Other  railway  companies  with  r^iago 
whose  railways  the  railway  of  the  North  Eastern  Railway  Com-  *- 
pany  communicates  either  directly  or  by  means  of  intermediate  lines,  also 
provide  wagons-  for  the  carriage  of  coals  and  coke  to  the  districts  through 
which  such  railways  pass ;  and  such  wagons,  if  properly  constructed, 
are  allowed  to  pass  over  and  along  the  North  Eastern  railway  di- 
rectly to  the  collieries  and  coke-ovens.  The  supply  or  number  of  coal 
and  coke  wagons  belonging  to  the  North  Eastern  Railway  Company  is 
necessarily  limited,  the  cost  of  providing  the  same  being  very  conside- 
rable, and  the  said  company  not  being  common  carriers  of  such  articles, 
and  declining  to  become  such,  and  only  providing  wagons  to  such  ex- 
tent as  they  think  prudent.  Jlie  coal  wagons  of  the  North  JBastem 
Railway  Company  are  principally  employed  upon  their  own  lines  in 
conveying  for  the  owners  or  lessees  of  the  different  collieries  aforesaid 
the  coals  required  for  the  supply  of  the  depots  at  the  various  stations 
upon  the  same,  A  large  number  of  the  company's  coke-wagons  are 
employed  in  conveying  the  coke  required  by  them  for  the  consumption 
of  their  own  engines;  and  the  remainder  of  such  coal  and  coke-wagons 
are  from  time  to  time  employed  in  carrying  coals  or  coke  for  the  owners 
or  lessees  of  the  collieries  or  coke-ovens  aforesaid,  or  for  other  railway 
companies,  or  occasionally  for  private  individuals  or  companies,  to  partioa 
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lar  localities,  or  are  sometimes  specially  hired  for  giyen  periods  by  partica- 
lar  individuals  for  their  own  trade,  and  appropriated  and  marked  accord* 
ingly.  Some  of  such  eokc'-wagoni  were  aho  at  one  time  employed  m 
carrying  coke  consigned  to  the  order  of  Oxlade.  The  North  Eastern 
Railway  Company  have  fixed  general  rates  of  charge  for  the  carriage 
of  coal  and  coke  upon  their  railway  from  all  the  collieries  and  coke-oyens 
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upon  or  adjoining  their  railway,  and  terms  as  to  the  use  of  *their 


wagons  and  depots,  which  general  rates  and  terms  are  well 
known  and  apply  to  all  owners  and  lessees  of  collieries  and  coke-oTens 
alike ;  and,  if  any  party  refuses  to  accede  to  or  act  up  to  such  rates  or 
terms,  the  company  thereupon  decline  to  carry  any  further  quantity  of 
his  coal  or  coke  in  their  wagons.  It,  howeyer,  constantly  happens  that 
the  owners  or  lessees  of  a  particular  coUiary  or  coke-oyens,  or  a  particu- 
lar railway  company,  are  desirous  of  having  their  coals  or  coke  carried 
at  rates  below  the  ordinary  and  general  rates  ;  in  all  of  which  cases  the 
carriage  of  such  coals  or  coke  by  the  North  Eastern  Railway  Company, 
and  the  supply  of  wagons  for  the  same,  if  not  provided  by  the  colliery 
owners,  is  always  the  subject  of  a  special  contract  or  arrangement  with 
each  particular  owner  or  lessee  of  a  colliery  or  coke-ovens,  or  railway 
company,  or  the  respective  agents  for  the  same ;  in  which  contracts  or 
arrangements  the  North  Eastern  Railway  Company  invariably  require, 
as  the  ground  and  inducement  of  their  accepting  such  lower  rates,  that 
such  special  contracts  or  arrangements  shall  extend  over  a  given  period, 
and  be  so  made  as  to  insure  the  transmission  of  the  coals  or  coke  (the 
carriage  of  which  is  so  specially  contracted  for  below  the  general  rates) 
with  regularity  of  despatch  and  arrival,  and  the  punctual  return  of  their 
wagons  from  the  respective  places  of  their  destination  within  a  given 
number  of  days  ;  the  regular  passage  of  such  traffic  over  their  railway 
in  order  to  avoid  interference  with  the  general  passenger  and  merchan- 
dise traffic  thereon,  and  the  constant  employment  of  their  wagons  with- 
out loss  of  time  by  detention,  being  essential  ingredients  of  each  such 
special  contract  or  arrangement,  the  non-adoption  of  which,  or  the  omis- 
sion to  carry  out  the  same,  would  prevent  the  proper  and  efficient 
working  and  management  of  the  railway,  particularly  as  a  public  main 
line  of  railway  between  the  other  great  systems  or  main  lines  of  public 
if^Actrri  ^railway  to  the  north  and  south  thereof.  The  applicant,  Oxlade, 
-'  was  formerly  a  station-master  in  the  employ  of  the  North  Eastern 
Railway  Company  (then  called  The  York,  Newcastle,  and  Berwick  Rail- 
way Company) ;  and,  after  leaving  them,  he  acted  as,  and  represented 
himself  to  be,  the  agent  for  different  collieries,  and  particularly  for  the 
West  Belmont  Colliery,  and  in  that  capacity  he  applied  for  and  used  a 
periodical  ticket  or  pass  over  the  said  company's  railway,  upon  the  same 
terms  as  those  issued  to  other  agents  for  collieries,  which  passes  are 
issued  by  the  company  at  a  certain  modified  or  lower  rate  of  charge  than 
to  ordinary  persons,  because  the  parties  to  whom  they  are  granted  are 
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Mting  as  agents  for  tbe  collieries  transmitting  their  coal  by  the  said 
company's  railways.  Large  numbers  of  wagons  for  the  carriage  of 
coals  and  coke  are  supplied  by  the  Great  Northern  Railway  Company, 
and  are  sent  by  them  over  the  North  Eastern  Railway  Company's  rail- 
way for  snch  purpose  by,  and  hauled  along  the  same  to  York  by,  the 
engines  of  the  Great  Northern  Railway  Company ;  from  which  place 
sach  wagons  are  hauled  along  the  line  of  the  North  Eastern  Railway 
Company  by  their  engines  to  the  colliery  where  they  have  to  be  laden, 
if  it  be  upon  or  adj^nning  such  line,  or  otherwise,  if  such  colliery  be  not 
on  or  adjoining  such  line,  snch  wagons  are  so  conveyed  to  some  conve- 
nient place  for  standing  near  such  line  until  they  are  removed  to  the 
colliery  for  the  purpose  of  being  loaded  and  thence  returned  to  the 
North  Eastern  railway*  By  the  North  Eastern  Railway  Company's 
Act,  18S4,  the  company  are  authorized  to  charge,  for  the  use  of  the 
railway,  for  all  coals,  ceke,  culm,  and  cinders  conveyed  thereon,  tolls 
varying  according  to  the  distance  such  articles  are  carried  thereon,  viz. 

(<  If  80  miles  or  upwards,  per  ton  per  mile       ...        Id. 

» If  20  miles,  and  less  than  80,  per  ton  per  mile      •        •        Ij^d. 

« If  less  than  20  miles,  per  ton  per  mile  .        •        .        1|(2." 

^Bnt,  for  all  such  articles  conveyed  for  a  greater  distance  than  r^j^/*/^ 
40  miles,  in  wagons  not  belonging  to  the  company j  and  consigned  ^ 
to  any  place  sotUh  of  Yorky  the  company  are  restrained  from  charging 
more  than  fd.  per  ton  per  mile.  All  the  said  charges  include  the  toll 
for  the  use  of  carriages  and  of  engines  on  the  said  railway :  and,  in 
case  any  person  employs  his  own  wagons  (except  for  the  aforesaid  arti- 
cles conveyed  as  aforesaid  south  of  York),  the  company  are  required  to 
make  him  an  allowance  equal  to  the  sum  for  the  time  being  allowed  by 
or  according  to  the  railway  clearing-house  regulations  to  one  company 
for  the  use  by  another  company  of  the  like  wagons  belonging  to  such 
first  company  employed  for  a  similar  purpose.  The  North  Eastern 
Bailway  Company  are  also  authorized  by  their  said  act  to  charge  a 
reasonable  sum  for  loading,  unloading,  collecting,  receiving,  or  deliver- 
ing, and  for  providing  covers  for  minerals,  goods,  articles,  or  animals. 

The  affidayit  of  the  secretary  and  general  manager,  besides  going 
o?er  the  details  already  given  in  the  former  affidavit,  set  out  a  resolu- 
tion, dated  May  26th,  1854,  by  which  the  company  agreed,  in  answer 
to  an  application  on  the  part  of  the  owners  of  the  West  Belmont  Col- 
liery, to  the  following  effect, — "  that,  assuming  the  wagons  are  provided 
by  the  Great  Northern  Company,  the  companies  (a)  will  agree  to  convey 
1000  tons  per  week  for  one  year,  at  the  rate  of  ^d.  per  ton  per  mile ; 
the  companies,  however,  retaining  the  right  to  increase  the  rate  to  |  of 
a  penny  per  ton  per  mile  during  the  months  of  November,  December, 
January,  and  February  next,  should  such  an  advance  be  made  gene- 
i^y  to  other  coal-owners."    It  further  stated  as  follows : — ^The  North 

(a)  Tha  aompaniM  now  inooiponlod  hj  tbt  naaia  of  Uie  Noiih  Baatom  Baflwaj  Compa:^* 
H.  S.,  VOL.  I. — 21 


466  IN  RE  OXLADE.    H.  T.  1857. 

*Afi7i  ^^'^^^^^  Railway  Company  are  not  common  carriers  of  *coal8  or 
^  coke,  and  decline  to  undertake  the  carriage  thereof  by  their 
engines  and  wagons,  or  the  haulage  thereof  by  their  engines  along 
their  railway,  except  under  special  arrangements  and  conditions ;  and, 
in  case  the  wagons  of  the  said  company  are  allowed  to  be  sent  beyond 
their  own  railway,  they  make  a  charge  against  the  parties  for  whom 
the  same  are  so  sent,  by  way  of  and  as  demurrage,  in  the  event  of  the 
detention  of  any  of  such  wagons  after  a  regular  given  time.    Such 
charge  for  demurrage  is  a  well  known  and  recognised  charge,  and  one 
which  is  made  by  all  railway  companies  in  similar  circumstances,  and  is 
necessary  to  insure  the  prompt  return  of  the  wagons  sent,  inasmuch  as 
the  company  in  such  case  part  with  the  temporary  control  over  such 
wagons,  and,  without  such  charge  being  made,  would  have  no  sufficient 
security  for  the  return  of  their  wagons  within  a  reasonable  time,  and 
for  the  loss  of  hire  or  use  thereof  during  such  detention,  and  the  con- 
sequent injury  to  their  business  and  engagements.     There  is  no  mer- 
chant who  trades  on  the  Great  Northern  railway  for  whom  the  North 
Eastern  Railway  Company  carry  coal  or  coke  over  their  railway,  unless 
an  owner  or  lessee  of  a  colliery  or  coke-ovens  be  so  called :  and  all 
colliery  owners,  or  other  persons,  if  any,  for  whom  coals  or  coke  arc  so 
carried  over  the  same  portion  of  the  North  Eastern  railway,  and  under 
like  circumstances,  are  all  charged  tolls  equally  and  at  the  same  rate 
per  ton  per  mile.     The  company  charge  the  same  rate  of  toll  to  every 
owner  or  lessee  of  a  colliery  or  coke-ovens  for  the  carriage  of  coal  or 
coke  to  the  same  station  or  place  on  their  own  railway,  and  have  nerer 
charged  less  than  Id.  per  ton  per  mile  for  any  coal  or  coke  carried  on 
their  railway,  unless  the  same  has  been  for  shipment  or  for  manufa^ 
turers  on  the  rivers  Tyne  or  Wear,  or  for  some  place  south  of  York ; 
in  which  excepted  cases,  a  less  rate  has  been  charged,  if  the  company 
*4.fiRl  ^*®  ^^^  supplied  the  *wagons,  or  the  length  of  lead  upon  their 
-*  railway,  or  the  inferior  quality  or  description  of  the  coal  or  coke 
so  conveyed,  has  rendered  some  less  charge  necessary,  in  order  to  allov 
of  such  coals  or  coke  being  carried  at  all ;  or  if  there  have  been  other 
special  circumstances  in  the  particular  case  rendering  a  less  rate  than 
that  necessary  and  fair.     The  company  have  not  entered  into  any  con- 
tract or  agreement  with  any  person  trading  or  trafficking  in  coal  or 
coke  on  their  railway,  for  the  conveyance  or  carriage  of  any  such  coal 
or  coke  on  their  railway  at  a  less  rate  per  ton  per  mile  than  they  charge 
to  any  other  person  for  the  conveyance  or  carriage  of  the  same  descrip- 
tion of  goods  on  the  same  portion  of  their  railway,  and  under  like  cir- 
cumstances.    The  company  have  not  provided,  and  do  not  profess  to 
provide,  depots  for  receiving  the  coal  or  coke  of  all  persons  who  may 
think  fit  to  start  in  and  carry  on  business  as  coal  merchants,  and  he 
desirous  of  trading  and  trafficking  in  those  articles  on  their  railway; 
and  they  deny  their  liability  so  to  do :  but  the  company  have  afforded 
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aud  do  afford  to  Ozlade  and  all  other  persons,  whether  coal  and  coke 
merchants  or  not,  the  same  facilities  for  the  receiving  and  forwarding 
and  deliyering  of  his  and  their  goods  and  traffic  npon  and  from  their 
said  line  of  railway,  as  they  afford  to  all  other  parties  under  similar 
circumstances ;  and  the  company  have  not  subjected  Ozlade  and  his 
coal  or  coke  or  other  traffic  to  any  prejudiea  or  disadvantage  in  respect 
thereof,  or  in  respect  of  the  receiving,  forwarding,  or  delivery  of  his 
coal  or  coke  or  other  traffic  upon  or  from  their  railway.  The  North 
Eastern  Railway  Company  do  not  provide  wagons,  carriages,  or  trucks 
for  the  conveyance  of  coal  or  coke  upon  the  Midland  or  any  other  railway 
beyond  their  own  line  of  railway,  except  upon  the  special  understanding 
or  rule,  that,'  in  case  any  such  wagons,  carriages,  or  trucks  are  not  re- 
turned to  them  within  a  given  number  of  days  which  are  allowed  for  the 
'^'journey  and  for  unloading  and  the  return  thereof,  demurrage  r^c^/^q 
shall  be  paid  for  every  day  any  of  the  same  are  detained  beyond  ^ 
such  given  number  of  days.  Mr.  Ozlade  refused  to  abide  by  such  rule, 
and  therefore  the  company  declined  to  allow  any  of  their  wagons, 
trucks,  or  carriages  to  go  beyond  their  railway  with  coals  or  coke  for 
him,  or  to  be  laden  for  such  purpose,— of  all  which  the  copipany  gave 
him  timely  notice,  and  stated  that  such  his  refusal  was  the  cause  of  their 
so  declining.  The  North  Eastern  Railway  Company  have  not  standage 
ground,  or  any  place  for  wagons  to  remain,  at  or  near  the  point  of 
junction  of  their  railway  with  the  Midland  railway,  which  is  on  a  con- 
siderable embankment  in  the  parish  of  Altofts,  in  the  county  of  York, 
at  the  distance  of  about  one  mile  northwards  of  Normanton,  and  there- 
fore they  cannot  and  do  not  allow  any  of  their  wagons,  carriages,  or 
trucks  to  be  deposited  at  or  near  the  point  of  such  junctioA,  for  the 
purpose  of  being  unloaded,  and  such  coals  or  coke  loaded  ii^to  other 
wagons,  carriages,  or  trucks  to  be  brought  there  by  any  other  company 
or  person,  or  for  any  other  purpose^  neither  is  there  roon^  or  accommo- 
dation for  such  other  wagons,  carriages,  or  trucks  to  be  placed  and 
remain  for  the  purpose  of  being  loaded  with  such  coals  or  coke  at  or 
near  such  point  of  junction ;  and  therefore  the  North  Eastern  Railway 
Company  have  since  such  refusal  of  Ozlade  as  aforesaid  declined  to 
allow  any  of  their  wagons,  carriages,  or  trucks  laden  with  coke  or  coal 
for  him,  and  addressed  for  him  or  to  his  order,  at  some  place  south  of 
and  beyond  their  railway,  to  go  or  be  taken  beyond  York,  the  company 
having  no  convenient  place  south  of  York  where  to  allow  their  wagons, 
carriages,  or  trucks  so  laden  as  aforesaid  to  stand  or  be  unloaded.  The 
said  North  Eastern  Railway  Company  have  never  refused  to  receive, 
convey,  and  carry,  forward,  and  deliver  for  Ozlade  any  coals  or  coke 
desired  by  him  to  be  so  conveyed  and  ^carried  in  wagons,  r^^^^A 
carriages,  or  trucks  properly  constructed  and  supplied  by  him  ^ 
for  such  purpose:  but  the  said  company  decline  to  allow  their  own 
wagons  to  be  so  used  by  or  for  him,  because  of  his  refusal  to  comply 
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with  the  rules  of  the  company  as  to  the  payment  of  demurrage  for  the 
detention  of  their  wagons,  carriages,  or  trucks,  and  because^  as  regards 
any  of  such  coals  or  coke  whigh  may  have  been  consigned  to  Ozlade  at 
any  station  on  their  railway,  the  company  have  not  stuidage  ground 
at  their  stations  whereat  to  allow  wagons,  carriages,  or  trucks  to  stand 
until  unloaded,  or  cells  or  depots  wherein  to  deposit  coak  or  coke  for 
any  and  every  merchant  or  person  who  may  think  fit  to  order  the 
same. 

There  were  also  four  other  affidavits  by  the  general  manager  of  the 
company,  verifying  a  long  series  of  correspondence  in  reference  to  the 
disputes  between  the  complainant  and  the  company. 

The  substance  of  the  complaint, — which  is  of  the  most  vi^^  deserip* 
tion  possible, — ^is,  that  the  Eastern  Counties  Railway  Company  have 
given  undue  preference  in  the  carriage  of  coals  and  coko  to  other 
persons,  and  have  subjected  the  complainant  to  undue  and  unreasoiuible 
prejudice.  In  order  to  make  out  a  case  against  the  company,  it  should 
have  been  shown  distinctly  that  they  have  refused  to  carry  cdds  or 
coke  for  the  complainant  an  their  own  railway  upon  the  same  terms  as 
they  carry  for  others,  and  under  what  circumstances  such  refusal  took 
place.  [Cresswbll,  J. — It  is  suggested  that  the  company  carry 
cheaper  to  one  line  than  to  another.]  The  complaint  in  effect  is,  that 
the  company  give  a  preference  to  the  great  coal-owners  and  to  the 
Grreat  Northern  Railway  Company.  There  is  nothing,  however,  in  the 
affidavits  on  which  the  rule  was  founded  to  bear  that  out :  and  the  affi- 
davits in  answer  distinctly  deny  it.  To  warrant  the  complaint,  it 
i^Aff-i-^  should  be  shown  that  the  ^complainant  was  proposing  to  travel 
-*  over  the  same  portion  of  the  railway,  and  under  similar  ciretimr 
itanees  with  those  whose  goods  are  said  to  have  been  carried  at  a  lower 
rate.  The  amount  of  tolls  which  the  company  are  authorized  to  take 
for  the  use  of  their  railways,  by  the  17  k  18  Vict.  o.  cczi.,  s.  32,  is  as 
follows: — ^^<<For  all  coals,  coke,  culm,  and  cinders  which  shall  be  con- 
veyed for  a  distance  of  30  miles  and  upwards,  per  ton  per  mile,  Id. : 
for  the  like  articles,  goods,  and  things  which  shall  be  conveyed  for  20 
miles,  but  for  a  less  distance  than  80  miles,  per  ton  per  mile,  1^ : 
for  the  like  articles,  goods,  and  things  which  shall  be  conveyed  for  a 
less  distance  than  20  miles,  per  ton  per  mile,  Ifd. :  for  the  like  articles, 
goods,  and  things  which  shall  be  conveyed  for  a  less  distance  than  40 
miles,  and  shall  be  intended  for  shipment,  per  ton  per  mile,  l^d. : 
Provided  always,  that,  for  all  coals,  coke,  cuhn,  and  cinders  which  shall 
be  conveyed  for  a  greater  distance  than  40  miles  in  wagons  not 
belonging  to  the  company ^  and  eoneigned  to  any  place  or  pkfcee  eouth  of 
the  city  of  Torky  it  shall  not  be  lawful  for  the  company  to  demand  or 
receive  any  greater  sum  than  fd.  per  ton  per  mile."  And  the  85th 
section  provides,  « that,  in  case  any  person  shall  employ  his  own  wagons 
or  trucks  for  the  carriage  or  conveyance  of  goods,  animals,  or  minerals 
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on  the  said  railways  (other  than  for  coals,  coke,  culm,  and  cinders 
conveyed  as  aforesaid  for  places  south  of  York),  then  and  in  every  such 
case  the  company  shall  and  they  are  hereby  required  to  make  an  abate- 
ment or  allowance  to  such  person  from  the  tolls  hereinbefore  authorized 
to  be  received  for  such  goods,  animals,  or  minerals,  equal  in  amount  to 
the  sum  which  shall  for  the  time  being  be  allowed  by  or  according  tp 
the  railway  clearing-house  regulations  to  one  company  for  the  use  by 
another  company  of  the  like  wagons  or  trucks  belonging  to  such  first 
eompany  employed  for  a  similar  puzpose."  [Cbbsswell,  J. — The  85th 
section  does  not  apply  to  coals  at  all.]  The  *90th  section  of  the  r^A»Yq 
Sk9  Yict.  c.  20,  reciting  that  « it  is  expedient  that  the  com-  ^ 
pany  should  be  enabled  to  vary  the  tolls  upon  the  railway  so  as  to 
accommodate  them  to  the  circumstances  of  the  traffic,  but  that  such 
power  of  varying  should  not  be  used  for  the  purpose  of  prejudicing  or 
favouring  particular  parties,  or  for  the  purpose  of  coUusively  and 
unfairly  creating  a  monopoly  either  in  the  hands  of  the  company  or 
of  particular  parties,"  enacts  that  «<  it  shall  be  lawful,  therefore,  foir 
the  company,  subject  to  the  provisions  and  limitations  herein  and  in 
the  special  act  contained,  from  time  to  time  to  alter  or  vary  the  tolls  by 
the  special  act  authorized  to  be  taken,  either  upon  the  whole  or  upon  any 
particular  portions  of  the  railway,  as  they  shall  think  fit ;  provided  that 
all  such  toUs  be  at  all  times  charged  equally  to  all  persons,  and  after 
the  same  rate,  whether  per  ton  per  mile  or  otherwise,  in  respect  of 
all  passengers,  and  of  all  goods  or  carriages  of  the  same  description, 
and  conveyed  or  propelled  by  a  like  carriage  or  engine,  passing  only 
over  the  same  portion  of  the  line  of  railway  under  the  eame  circunp- 
itaneee;  and  no  reduction  or  advance  in  any  such  tolls  shall  be  made 
either  directly  or  indirectly  in  favour  of  or  against  any  particular 
company  or  person  travelling  upon  or  using  the  railway."  And  by  the 
interpretation  clause,  s.  8,  it  is  enacted  that  the  word  <<toll"  shall 
include  any  rate  or  charge  or  other  payment  payable  under  •  the 
special  act  for  any  passenger,  animal,  carriage,  goods,  merchandise, 
articlea,  matters,  or  things  conveyed  on  the  railway.  One  specific 
ground  for  complaint  is,  that  the  North  Eastern  Railway  Company 
charge  Mr.  Oxlade  toll  for  the  carriage  of  his  coal  and  coke  on  their  rail- 
way Id.  per  ton  per  mile  and  upwards,  and  charge  merchants  who  trade 
on  the  Great  Northern  railway  for  the  carriage  of  coal  and  coke  over  the 
iame  portion  of  the  railway  and  under  like  circumttanceSj  ^d.  per  ton 
per  mile  only.  The  answer  to  that  is,  that  the  charge  there  complained 
*of  is  made  under  different  circumstances.  The  lower  rate  is  r^A^o 
charged  to  persons  who  provide  their  own  wagons,  and  who  tra-  ^ 
▼erse  the  whole  line,  providing  their  own  locomotive  power  beyond. 
Farther,  it  is  said  the  company  deal  on  more  favourable  terms  with 
persons  who  have  private  agreements  with  them.  The  affidavits  ia 
answer  show  the  nature  of  these  private  agreements, — the  persons  with 
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whom  the  company  bo  contract  being  under  an  engagement  to  Bend 
1000  tons  per  week,  and  at  stated  periods.     Are  the  company  bound 
to  afford  the  same  facilities  to  one  who  sends  bnt  a  single  wagon-load 
at  a  time,  that  they  do  to  one  who  sends  the  larger  quantities  ?   [Grbss- 
WELL,  J. — ^That  is  a  question  not  free  from  difficulty ;  for,  if  a  large 
dealer  is  to  have  his  coals  carried  at  a  lower  rate  than  a  small  one,  he 
will  be  enabled  to  monopolize  all  the  trade*     It  may  be,  however,  that 
the  company  are  enabled  to  carry  at  a  lower  rate  in  the  one  case  than 
in  the  other,  by  reason  of  the  difference  of  cost.]     Of  necessity,  where 
the  supply  is  so  regulated  as  to  enable  the  company  to  send  forward  in 
entire  train  for  one  merchant  at  regular  stated  intervals,  the  company 
gains  by  the  convenience  of  the  arrangement  more  than  any  equivalent 
for  the  reduced  charge.     The  act  says  that  the  company  shall  not  gire 
undue  or  unreasonable  preference.     The  onus  of  showing  that  it  is  an 
undue  and  unreasonable  preference  is  cast  upon  the  complainant 
Besides,  it  must  be  borne  in  mind  that  the  company  are  not  common 
carriers  of  coal  and  coke :   Palmer  v.  The  Grand  Junction  Railway 
Company,  4  M.  &;  W.  749  ;t  Johnson  v.  The  Midland  Railway  Com- 
pany, 4  Ezch.  867.t    Then  it  is  insisted  that  the  company  are  bound 
to  find  depots  for  the  use  of  the  complainant.     To  find  that  sort  of 
accommodation  at  every  station  on  the  line  for  every  person  who 
chooses  to  ask  for  it,  would  obviously  be  impracticable.    [Cbbsswbll, 
J. — ^Mr.  Oxlade  does  not  complain  that  there  is  any  depot  the  use  of 
M741  ^^^^  would  be  ^applicable  to  him,  and  which  the  company  re- 
^  fuse  to  allow  him  the  use  of:  but  simply  that  they  refuse  to  find 
him  depots.]     The  capabilities  of  the  company  to  afford  such  accommo- 
dation must  necessarily  be  very  limited ;  and  they  are  clearly  justified 
in  allotting  the  few  depots  they  have  to  those  persons  who  send  coals 
and  coke  in  large  and  regular  quantities.     The  suggestion  thai  the 
company  receive  consignments  of  coals  and  coke  for  sale,  is  answered 
by  the  affidavits.     Then,  as  to  the  last  branch  of  the  rule,  the  answer 
is,  that  the  company  are  not  bound  to  furnish  wagons  or  trucks  at  all. 
[Jbrvis,  0.  J.— The  84th  section  of  the  IT  &  18  Vict.  c.  ccxi.,  which 
provides  <<  that  (except  as  in  the  act  otherwise  provided)  the  said  tolls 
shall  include  the  toll  for  the  use  of  carriages  and  of  engines  for  pro- 
pelling the  carriages  on  the  said  railways,  and  that  no  further  charge 
than  is  thereinbefore  stated  shall  be  made  by  the  company  for  the  use 
of  such  carriages  and  engines,"  supposes  that  the  carriages  shall  be 
supplied  by  the  company.]    Not  beyond  their  line. 

Bovillj  Q.  C,  and  T.  JoneSy  in  support  of  the  rule. — Early  in  the 
history  of  railways,  there  had  been  disputes  between  the  companies  and 
persons  for  whom  they  carried  goods ;  and  the  importance  of  the  sub- 
ject,— ^inasmuch  as  the  railways  were  rapidly  becoming  the  only  means 
of  transit, — attracted  the  attention  of  the  legislature ;  and  attempts 
were  made  to  secure  equality  of  charge.     This  was  done  by  the  90th 
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section  of  the  8  &  9  Vict.  c.  20,  which  provided  that  all  tolls  '<  should 
be  at  all  times  charged  equally  to  all  persons,  and  after  the  same  rate, 
whether  per  ton  per  mile  or  otherwise,  in  respect  of  all  passengers,  and 
of  all  goods  or  carriages  of  the  same  description,  and  conveyed  or  pro- 
pelled by  a  like  carriage  or  engine,  passing  only  over  the  same  portion 
of  the  line  of  railway  under  the  same  circumstances  ;  and  no  reduction 
or  advance  in  any  such  tolls  shall  be  *made,  either  directly  or  r^APj:- 
indirectly,  in  favour  of  or  against  any  particular  company  or  per-  ^ 
son  travelling  upon  or  using  the  railway."   .  That  gave  a  loophole  to 
the  companies :  and  the  facility  with  which  a  variation  could  be  effected 
in  the  circumstances  soon  rendered  the  provision  a  dead  letter.     This 
being  the  state  of  things,  and  it  being  found  that  the  railways  had 
monopolized  all  the  carrying  trade  of  the  country,  the  legislature,  with 
a  view  to  the  just  interests  of  the  public,  and  after  it  had  been  found 
by  experience  that  the  former  provisions  were  not  sufficiently  stringent, 
passed  the  statute  now  under  consideration.     The  act,  in  s.  2,  begins 
with  providing  that  <<  every  railway  company  shall,  according  to  their 
respective  powers,  afford  all  reasonable  facilities  for  the  receiving  and 
forwarding  and  delivering  of  trafSc  upon  and  fr<ym  the  several  railways 
belonging  to  or  worked  by  such  companies."     Parker  v.  The  Great 
Western  Railway  Company,  7  M.  &  G;  258  (E.  C.  L.  R.  vol.  49),  7 
Scott,  N.  R.  835,  shows  that  acts  of  this  description,  which  are  passed 
for  the  benefit  of  the  public,  are  to  be  so  construed  as  best  to  attain 
that  object.     The  object  of  this  act  was,  to  deal  with  railways  and 
canals  as  great  public  highways.     It  provides  that  <'  no  such  company 
shall  make  or  give  any  undue  or  unreasonable  preference  or  advantage 
to  or  in  favour  of  any  particular  person  or  company,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever ;  nor  shall  any  such 
company  subject  any  particular  person  or  company,  or  any  particular 
description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disad^ 
vantage  in  any  respect  whatsoever."     The  complaints  made  on  the  part 
of  Mr.  Oxlade  are,  that  the  company  refuse  to  carry  coal  and  coke  for 
him  upon  the  same  terms  as  they  carry  for  other  persons ;  that  they 
refuse  to  carry  for  him  to  the  point  of  junction  of  their  railway  with 
the  Midland  railway,  or  to  allow  their  wagons  to  convey  his  coal  and 
coke  on  the  Midland  railway  ;  and  that  they  ^refuse  to  provide  r^^ir/^ 
him  the  same  accommodation  for  unloading  at  the  various  sta-  *- 
tions  at  which  he  wants  to  unload,  as  they  provide  for  others.     The 
general  as  well  as  the  special  act  contemplates  that  the  company  shall 
provide  carriages  as  well  as  engines :  8  &  9  Vict.  c.  20,  ss.  86,  90,  118, 
119 ;  17  &  18  Vict.  c.  ccxi.,  ss.  82,  84,  85.     By  their  affidavits,  the 
company's  officers  admit  that  they  make  a  distinction  between  Mr.  Ox- 
lade and  persons  with  whom  they  contract  for  the  carriage  of  large 
quantities  of  coal.     The  effect  of  this  preference  is,  entirely  to  destroy 
the  trade  of  the  smaller  dealer, — the  very  thing  the  legislature  intended 
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to  guard  against.  The  language  of  this  act  is  far  more  stringent  than 
that  of  the  acts  of  parliament  upon  which  the  cases  of  Pickford  v.  The 
Grand  Junction  Railway  Company,  10  M.  &  W.  899, t(a)  and  Edwards 
V.  The  Great  Western  Railway  Company,  11  G.  B.  588  (E.  G.  L.  R. 
vol.  78)(i)  turned.  [Gbowdeb,  J. — ^What  effect  do  you  give  to  the 
words  <<  undue- or  unreasonable,"  in  the  17  &  18  Vict.  c.  31,  s.  2?}  It 
is  submitted  that  it  is  giving  an  undue  and  unreasonable  preference  to 
charge  less  to  the  large  dealer  than  to  the  complainant.  Then^  as  to 
the  depots,  it  is  as  essential  that  there  should  be  a  convenient  place  for 
unloading  coals,  as  that  accommodation  should  be  provided  for  landing 
passengers.  Is  it  not  an  undue  preference  to  provide  that  sort  of 
accommodation  for  some  and  to  exclude  others  ?  [Jebvis,  C.  J. — It 
seems  that  there  is  no  place  provided  for  unloading  except  the  cells  or 
depots,  which  are  allotted  exclusively  to  certain  colliery  owners  ?]  Pre- 
cisely so :  and  this  is  a  substantial  ground  of  complaint.  [CrssswsJi, 
J. — That  opens  out  a  very  wide  field  of  inquiry,  and  one  that  is  of  vital 
importance  to  railway  companies.  Jbbtis,  C*  J. — If  the  company 
carry  coal  to  a  particular  station,  surely  they  must  provide  the  means 
"^4771  *^^  unloading  it.  Williams,  J. — ^Neither  the  rule,  nor  the 
•^  affidavits,  suggest  a  total  absence  of  places  for  unloading.]  The 
court  may  mould  the  rule,  and  direct  an  inquiry.  The  company  have 
no  right  to  refuse  to  carry  Mr.  Oxlade's  coal  to  the  extremity  of  their 
own  line, — ^to  Altofts.  [Gbesswbll,  J. — ^They  say  they  have  no 
means  of  unloading  at  the  junction  at  Altofts ;  and  they  refuse  to 
carry  on  Oxlade's  coal  to  places  beyond  their  own  line,  because  Oxlade 
refuses  to  pay  demurrage.]  The  dispute  as  to  demurrage  was  a  matter 
between  the  Midland  Railway  Company  and  the  North  Eastern  Rail- 
way Company.  Grouch  v.  The  London  and  North  Western  Railway 
Company,  14  C.  B.  255  (E.  C.  L.  R.  vol.  78),  is  an  authority  to  show 
that  the  company's  liability  as  carriers  is  not  limited  by  the  extent  of 
their  own  railway.  Cur.  adv.  vult 

Jebvis,  G.  J.-»We  have  considered  this  case  a  little ;  and  we  think, 
that,  from  the  form  of  the  rule,  there  is  one  point  which  the  company 
have  not  had  an  opportunity  of  answering.  We  therefore  think  that 
the  rule  shoidd  be  amended  in  that  respect,  and  that  the  matter  should 
be  referred  to  one  of  the  masters  to  inquire, — "First,  whether  any  and 
what  accommodation  and  facilities  are  provided  or  afforded  at  any  and 
what  stations  on  the  line  of  the  said  company's  railway  for  the  unload- 
ing of  coal  and  coke,  and  for  what  persons  and  under  what  circumstances, 
— Secondly,  whether  the  said  company  carry  coal  and  coke  for  persons 
other  than  the  said  William  Oxlade  on  any  and  what  terms  different  from 
the  terms  on  which  the  said  company  have  carried  or  have  offered  to 
carry  coals  and  coke  for  the  said  William  Oxlade, — Thirdly,  whether 
there  is  any  and  what  difference  between  the  circumstances  under  which 

(n)  8  Viet  e.  zlU.,  ■.  S«.  (»)  7  ik  8  Viet,  e^  UL,  t.  M. 
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Uie  said  eompan j  haye  bo  carried  ooaU  and  coke  for  such  other  persons, 
and  the  circumstances  under  which  the  said  company  hare  carried  or 
hare  offered  to  carry  coah  and  *coke  for  the  said  William  Ozlade,  r^AfQ 
— Fourthly,  whether  and  in  what  manner  and  how  the  company  '- 
are  enabled  by  reason  of  such  difference  of  circumstances  so  to  carry 
such  coals  and  coke  for  such  other  persons  at  a  cost  to  the  said  company 
less  than  the  cost  to  the  said  company  of  carrying  coals  and  coke  for 
the  said  William  Oxlade ;"  the  master  to  report  thereon  to  the  court 
forthwith,  and  to  be  at  liberty  to  examine  the  parties  to  be  produced 
before  on  him,  on  oath,  to  be  administered  by  him. 

The  rule  was  accordingly  amended  by  adding  the  following:*-- 
''Sixthly,  to  afford  to  the  said  William  Oxlade  all  reasonable  and 
proper  fiicilities  and  accommodation  for  the  unloading  of  his  coals  and 
coke  at  the  various  stations  of  the  said  railway,  and  to  afford  to  the  said 
William  Oxlade  at  the  said  stations  the  same  facilities  and  accommoda- 
tiotts  for  the  unloading  of  his  coals  and  coke  as  the  said  company  afford 
to  colliery  owners  or  lessees  of  collieries,  or  to  any  other  person.' 

In  Hilary  Term  last,  the  master,  haying  heard  a  vast  deal  of  evidence 
as  well  on  the  part  of  the  complainant  as  of  the  company,  reported  to 
the  court  as  follows : — 

This  was  an  application  for  an  injunction  against  the  North  Eastern 
Railway  Company,  under  the  17  k  18  Vict.  c.  81,  ''An  act  for  the 
better  regulation  of  the  traffic  on  railways  and  canals,"  and,  upon  the 
bearing,  the  court,  by  a  rule  of  the  81st  of  January  last,  referred  it  to 
me  to  inquire  into  four  questions,  and  to  report  thereon  to  the  court. 

The  inquiry  has  been  a  very  protracted  one ;  and  a  great  quantity  of 
irrelevant  matter  was  brought  forward.  I  have  endeavoured  to  extract 
BQch  parts  of  the  evidence  as  bear  upon  the  inquiry :  and  the  result 
appears  to  me  to  be  as  follows : — 

On  the  first  point,  viz.  as  to  accommodation  afforded  *for  r^c^^o 
unloading  coals  and  coke  at  the  different  stations,  there  is  the  '- 
uncontradicted  evidence  of  Mr.  Sheriffe,  the  general  manager  of  traffic, 
that,  as  far  as  the  public  are  concerned,  there  is  ample  accommodation 
at  all  the  stations  for  the  unloading  of  coal  and  coke,  and  that  there  are 
no  complaints  of  a  want  of  supply.  There  are  one  hundred  and  twenty* 
four  collieries  in  Durham  and  Northumberland,  fifty-six  of  which  send 
most  of  the  two  sorts  of  coals  to  the  south ;  and  thirty-one  collieries  in 
Yorkshire.  As  it  would  be  utterly  impossible  to  find  accommodation  for 
60  many  to  send  coals,  and  would  lead  to  no  beneficial  result,  but  only 
produce  a  glut  in  the  market,  and  materially  interfere  with  the  general 
traffic  of  the  railway,  the  plan  the  company  adopt  for  carrying  on  the 
^al  and  coke(a)  trade  is  this, — they  ascertain  as  near  as  possible  the 
amount  of  population  in  the  neighbourhood  of  each  station,  and  calcu*> 
Ute  the  consumption  of  coal  at  two  tons  a  year  for  each  individual,  and 

(a)  [Cirrying.^ 
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build  cells  or  depots  accordingly.  They  then  find  oat  what  kind  of  cod 
is  most  in  request  at  the  several  stations,  and  enter  into  terms  with  those 
collieries  which  famish  the  particular  coal,  to  supply  the  required 
quantity.  They  appoint  a  depot  agent,  whose  duty  it  is  to  manage  the 
sale  of  coals :  and,  whenever  any  particular  coal  is  getting  low,  he  sends 
an  order  to  the  general  agent  at  Darlington,  who  sends  up  the  required 
number  of  wagons  to  the  particular  colliery,  where  they  are  filled,  and 
returned  in  due  course.  By  this  means,  the  depot  agent  knows  when 
he  may  expect  the  wagons,  and  makes  arrangement  for  their  immediate 
unloading;  and  thus  all  confusion  is  avoided,  and  all  interference  with 
or  risk  to  the  general  traffic  prevented.  This  is  a  universal  rule ;  and, 
though  instances  have  occurred  in  which  parties  have  departed  from  it, 
the  practice  has  always  been  stopped  when  it  has  been  discovered.  Mr. 
*4R01  ^^^^^^®  ^J^9  ^^  the  order  must  go  through  the  depot  "^agent  I 
^  apprehend  this  is  a  principle  which  cannot  be  departed  from 
without  injuring  the  traffic  of  the  line,  and  hazarding  the  public  safety:" 
and,  as  a  proof  of  the  utility  of  the  rule,  he  mentions  a  case  where  Mr. 
Ozlade,  as  agent  for  the  West  Belmont  Colliery,  got  more  coals'  sent  to 
the  Slingsby  Station  than  the  station-master,  who  acted  there  as  the  depot 
agent,  had  ordered,  and  they  had  to  be  unloaded  on  the  main  line.  Mr. 
Sherifie  goes  on  to  say,  ^^  The  matter  was  reported  to  me,  and  I  stopped 
the  practice :  I  could  not  have  continued  the  responsibility,  for  all  the 
coals  in  Durham.  The  traffic  could  not  have  been  carried  on  without 
restriction.  The  incidents  at  this  station  convinced  the  directors  that 
the  only  way  of  doing  business  was,  through  depot  agents." 

It  was  proved,  however,  that  most  of  the  Yorkshire  coal-owners 
employ  their  own  agents.  This  was  their  practice  before  the  amalgama- 
tion of  the  companies,  in  1854;  and  they  have  continued  it:  and  Mr. 
Sherifie  says,  that,  though  it  does  interfere  in  some  degree  with  the 
traffic,  yet,  as  all  their  coals  come  to  York,  and  the  station  there  is 
large,  and  at  head  quarters,  and  under  the  immediate  eye  of  the  manar 
gers,  all  hazard  to  the  public  is  prevented. 

Mr.  Sherifie  says, — ^^  We  do  not  know  private  coal  merchants.  We 
have  only  carried  coals  for  Mr.  Oxlade  as  the  agent  for  the  West  Bel- 
mont Colliery,  or  some  other  colliery.  We  only  treat  with  coal  owners 
and  their  agents."  He  was  asked  if  they  (the  company)  had  not 
appropriated  some  cells  at  York  to  private  coal  merchants.  He  says, 
— ^'We  have  not  appropriated  any  cells  to  private  coal  merchants. 
They  (the  coals)  are  sold  to  the  public  by  the  depot  agent :  the  public 
are  satisfied.  All  coal  merchants  are  treated  as  the  public,  and  may  get 
what  coals  they  please,  by  sending  a  proper  order.  The  agent  acts  for 
the  collieries.  He  simply  sells  whatever  coal  is  asked  for.  It  makes 
*48n  ^^  difference  to  the  *railway  company.  He  renders  the  account 
•>  to  the  colliery  owners."  He  was  also  asked  if  one  or  two  private 
individuals  had  not  occasionally  had  a  wagon  down  unknown  to  the  agent. 
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He  sajB  he  has  no  doubt  it  has  been  done ;  but  it  is  in  every  case  an 
exception  to  the  role,  and  is  stopped  if  discovered. 

At  Thirsk  Town  station,  it  appears  that  there  are  seven  cells  for  coal, 
and  two  for  lime,  which  are  all  let  to  one  person :  and  it  was  endeavoured 
to  be  shown  that  he  was  a  private  coal  merchant.  But  Mr.  Sheriffe 
says, — ^^  We  only  knew  him  as  agent  to  the  cOal-owners ;  and  all  his 
orders  went  through  the  general  agent  of  the  company." 

At  Malton  station  there  are  twenty  cells ;  and  also  some  private  sid- 
ings belonging  to  Lord  Fitzwilliam.  By  arrangement  between  the  com- 
pany and  him,  he  carries  coal  for  himself.  The  cells  are  let  to  different 
colliery  owners,  at  51.  or  6Z.  a  year.  The  coal  merchants  here  make  an 
agreement  with  some  colliery  owner,  that  they  may  come  and  take  what 
coal  they  like,  and  render  an  account  to  the  owner.  They  can  get  any 
quantity  they  think  fit  from  any  of  the  collieries  having  cells  at  the 
depots.  Mr.  Ozlade  might  do  the  same.  But  here  also  all  the  orders 
must  go  through  the  agent :  and  Mr.  Oxlade  refused  to  conform  to  the 
rule. 

Mr.  Oxlade,  in  reply,  says, — "  I  know  Mr.  Walker,  of  Bridlington. 
I  have  seen  the  depots  he  occupies.  There  is  a  board  up  with  these 
words :  ^  Walker,  Lime  and  Coal  Merchant'  I  obtained  an  invoice  from 
him;  it  was,  ^Bought  of  J.  Walker,  Lime  and  Coal  Merchant.'  In 
1854, 1  had  dealings  with  him.  I  sold  him  coals.  The  invoice  was  in 
my  own  name.  I  fixed  the  price  with  him.  The  coals  were  sent  from 
different  collieries.  I  ordered  them  at  the  different  collieries.  At  Thirsk 
there  was  one  Kirby,  with  whom  I  dealt  under  the  same  circumstances ; 
and  at  Hull.  I  sent  the  orders  direct  to  *the  collieries.  I  did  r^^AQo 
not  send  for  the  coals  through  the  company's  agent.  I  only  or-  ^ 
dered  the  wagons  through  the  agent.  I  should  say,  order  wagons  to  be 
sent  up  to  particular  collieries." 

It  would  appear  that,  in  these  instances,  the  agent  at  Darlington  knew 
the  number  of  wagons  ordered  :  and  Mr.  Sheriffe  says,  in  reply, — *' We 
only  know  these  parties  as  agents  for  the  collieries.  They  sell  coals  for 
the  coal-owners,  and  are  allowed  4(2.  to  9(2.  a  ton  for  their  profit,  accord- 
ing to  agreement."  In  fact,  there  appears  to  be  one  principle  through- 
out, by  which  the  company  are  governed,  viz.  to  provide  an  ample  sup- 
ply of  coals  for  the  public,  and  to  prevent  b/  their  rules  any  obstruc- 
tion of  the  general  traffic  of  the  railway. 

On  the  remaining  points  referred  to  me,  there  is  the  following  evi- 
dence : — Mr.  Quelch,  the  mineral  manager  for  the  northern  district  of 
the  North  Eastern  Railway,  says : — *^  The  quoting  of  rates  from  the 
collieries  in  Durham,  is  in  my  management.  The  local  rates,  or  rates  to 
places  on  our  own  line,  differ  from  the  through  rates.  As  a  general 
principle,  for  the  through  rates,  or  rates  off  our  own  line,  if  carried  in 
other  wagons  than  the  North  Eastern  Railway's  wagons,  the  rate  is  f (2. 
per  ton  per  mile  for  coal  and  coke  going  south.     If  they  have  our  wag- 
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oxi3)  there  is  an  additional  charge  of  |  of  a  penny  per  ton  per  mile  for 
the  first  hundred  miles,  and  j'^  for  any  distance  beyond,  with  demurrage 
for  the  wagons,  of  8«.  per  day  per  wagon,  if  detained  beyond  the  time 
allowed,  that  is,  four  days  after  they  leave  our  line.  This  is  quoted  to 
all  persons,  and  acted  on,  except  when  a  special  agreement  is  made  (an 
hereinafter  mentioned).  The  act  authorizes  us  to  charge  Id.  a  mile  per 
ton  including  wagon-hire ;  but  we  have  never  charged  the  full  amount  for 
through  traffic.  The  local  rates  are  on  a  graduated  scale,  regulated  b; 
distance,  universally  applicable  and  universally  applied."  He  then  goes 
«dR^1  ^^  ^  ^statement  of  the  rates  charged  for  local  traffic :  but,  as 

-"  they  cure  universal,  and  applied  equally  to  every  one  without 
exception,  it  is  unnecessary  further  to  allude  to  them. 

Mr.  Sheriffe's  evidence  on  these  points  is  as  follows: — ^^Tlie  rates^  aa 
regards  local  stations  and  stations  off  our  line,  are  different  I  am  not 
aware  that  we  ev^r  carried  for  Qxlade.  We  knew  him  only  as  agent 
for  collieries,  and  never  debited  him  for  rates.  We  debited  the  coal- 
owners  always  for  rates.  There  is  no  difference  in  terms  to  any  one. 
The  coals  that  are  carried  a  longer  distance  on  our  line  are  charged  a 
lower  rate  than  for  a  shorter  Stance,  On  the  24th  of  July,  1854, 
Oxlade  applied  by  letter  for  a  rate  per  ton  per  mile  for  small  coal  in 
train  loads*  In  reply,  we  quoted  the  same  rate  to  him  as  to  others, 
viz.  f  of  a  penny,  the  lowest  rate  the  company  charges.  As  to  placet 
off  the  line,  there  is  one  uniform  rate  of  ^d.  per  ton  per  mile  to  every 
one.  But  we  carry  coals  in  connexion  with  the  Great  Northern  raUwaj 
at  id.  per  ton  from  the  colliery  to  London.  The  Great  Northern  find 
the  wagons  for  the  entire  distance.  Our  haulage  ceases  at  York ;  and  we 
take  our  proportion  of  the  rate.  One  of  the  principal  reasons  for  tak- 
ing it  at  so  low  a  charge,  is,  that  it  is  taken  in  fuU  train  feocb,  and 
very  large  quantitieB*  Another  reason  is,  that  it  must  be  taken  at  a  low 
rate,  or  not  at  all.  The  rate  is  taken  as  a  through  rate  to  London. 
The  fact  of  full  train  loads  brings  great  advantages.  We  can  run  be- 
tween York  and  the  sidings  where  the  Great  Northern  coals  are  depos- 
ited, with  almost  as  much  regularity  aa  with  passenger  trains.  There 
are  no  stoppages  and  no  shunting ;  aixd  the  engines  are  fully  and  uni- 
formly loaded.  Regularity  is  of  the  greatest  consequence.  Our  object 
is,  to  get  as  much  work  out  of  an  engine  as  we  can:  and  it  is  apparent 
that  an  engine  going  forty  or  sixty  miles  without  stopping,  can  do  it  in 
less  time  than  an  engine  which  is  always  stopping.  When  the  quanti- 
*4fi41  ^^  ^^^  smaller^  and  sent  indtscrimin(Uelg  *from  several  collieries^ 

^  we  have  to  stop  at  all  the  places,  and  have  to  marshal  the  wagonn 
accordingly.  Constant  stopping  and  shunting  increases  the  expense,  by 
the  detention  of  the  engine,  and  also  from  the  fact,  that,  whenever  an 
engine  has  to  shunt,  it  stops  any  other  engine  coming  up,  Thtfunior 
menial  consideration  m,  the  amount  an  engine  can  earn  by  the  number 
<^  miles  it  goes.    That  forms  an  element  in  the  calculation  of  the  profits 
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of  the  c<nnpany.  The  amount  of  work  ve  get  out  of  the  wagons,  is 
also  a  consideration.  When  thej  go  off  the  line,  we  charge  for  the  hire 
of  them  I  of  a  penny  per  ton  for  the  first  hundred  miles,  and  ^^  after- 
wards. We  allow  fonr  days :  and,  if  detained  beyond  that  time,  we 
take  demurrage  alike  from  all  parties,^— 8«.  a  wagon  per  day.  Wc  do 
not  consider  that  this  pays  ns^  as  we  have  only  ^  certain  nnmber  of 
wagons ;  and,  if  they  are  undely  detained,  tlie  loss  is  greater  than  the 
price  of  demnrrage." 

^^  A  trade  is  carried  on  with  the  Midland  railways  but  mot  nnder  the 
lame  circamstances^  A  desire  to  introduee  northern  eoke  into  Stafford- 
shire made  tu  do  it,  in  conjunction  with  the  Midland  Counties  Railway. 
It  is  carried  «t  ^  pw  ton  per  mile,  exclusive  of  wagon  Ure,  in  large 
quantities/' 

These  are  the  special  agreements  before  alluded  to  >^ 

The  first  is  with  one  Storat,  who  is  agent  for  Bobeon,  a  coal-owner 
in  Durham.  It  is  dated  the  24th  of  October,  1855,  and  is  as  follows : 
'*  Thomas  Barrat,  as  agent  for  John  Robson,  and  the  owners  of  Byers 
Green,  Hunwich,  and  Newfield  collieries,  hereby  agrees  to  send  over  the 
North  Eastern  raiway,  from  Ferfy  ffiU  to  Altofts,  in  twelve  months 
commendng  1st  November,  1855,  and  ending  1st  November,  1856, 
30,000  tons  of  coke  manufactured  from  coals  wrought  out  of  Byers 
Green,  Hunwich,  and  Newfield  collieries ;  such  coke  to  be  sent  south  of 
Derby,  and  to  be  used  only  for  manufacturing  purposes  and  blast  fur- 
naces. The  cdce  to  *be  sent  in  equal  or  as  nearly  as  may  be  r^Aori 
equal  monthly  quantities ;  and  satisfactory  evidence  to  be  pro*  '- 
daced  from  time  to  time  by  the  owners  of  the  said  collieries,  of  the 
places  at  which  the  coke  is  delivered,  and  the  purposes  for  which  it  has 
been  used,  should  such  evidence  be  required  by  the  North  Eastern  com- 
pany,— in  consideration  of  the  North  Eastern  Railway  Company  have 
agreed  to  convey  the  said  quantity  of  80,000  tons  of  coke  over  their 
railway  from  Ferry  Hill  to  Altofts  at  the  rate  of  |c{.  per  ton  per  mile ; 
Buch  rate  being  exclusive  of  the  charge  for  wagons,  in  case  the  said 
North  Eastern  railway  provide  any  for  this  purpose.  Payment  of  each 
month's  dues  to  be  made  at  the  usual  times,  that  is  to  say,  on  the  20th 
of  the  following  month.  And  it  is  expressly  agreed  by  the  said  Thomas 
Barrat,  for  John  Bobson  and  the  owners  of  the  above-named  collieries, 
that,  in  case  the  stipulated  quantity  of  80,000  tons  of  coke  be  not  sent 
within  the  period  of  twelve  months  commencing  the  1st  November,  1855, 
and  ending  Ist  November,  1856,  the  said  North  Eastern  Railway  Com- 
pany shall  be  entitled  to  charge  an  additional  rate  of  ^d.  per  ton  per  mile 
on  such  portion  of  the  80,000  tons  of  coke  as  may  have  been  sent ;  and 
that  the  said  John  Bobson  and  the  owners  of  the  aforesaid  collieries  will 
pay  to  the  North  Eastern  Railway  Company  the  said  additional  rate." 

Another  agreement  was  with  Mr.  Pease ;  and  the  minutes  of  the 
meeting  of  the  directors  at  York  at  which  the  terms  were  stated,  is  as 
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follows : — <<  Minutes  of  meeting  held  at  York  on  Tuesday,  July  24th, 
1856.  Present  Mr.  Sberiffe,  Mr.  Clark,  Mr.  Brown.  Bir.  Shenffe 
stated  that  the  North  Eastern  Railway  Company  were  willing  to  agree 
to  the  following  arrangements  with  Mr.  Pease,  for  the  carriage  of  coke 
from  Darlington  to  the  South  Staffordshire  district  and  places  beyond 
Derby;  the  minimum  quantity  to  be  conToyed  upon  the  after-mentioned 
^AQtn  conditions  to  be  20,000  tons  per  annum.  The  rate  to  be  *^  per 
-'  ton  per  mile  to  Normanton.  The  coke  not  to  be  used  for  loco- 
motive purposes.  If  any  portion  of  it  is  found  to  be  so  used,  the  parties 
to  pay  Id.  per  ton  per  mile  for  its  conveyance  over  the  North  Eastern 
Railway.  Any  quality  of  coke  to  be  sent,  so  long  as  it  is  strictly  con- 
fined to  iron  manufacture.  Coals  to  be  conveyed  on  the  same  terms. 
As  respects  wagons,  the  North  Eastern  Railway  Company  to  supply  at 
the  ordinary  charge  as  much  of  their  own  stock  as  may  be  found  con- 
venient, in  the  event  of  Mr.  Clare's  (the  agent's)  wagons  being  fonnd 
insufficient.  The  company  to  have  the  use  of  Bir.  Clare's  wagons  to 
load  back  to  York,  or  stations  north  of  York,  at  6d.  per  ton.  The 
wagons  to  be  sent  to  any  stations  where  such  loading  turns  up.  The 
wagons  when  loaded  to  be  under  clearing-house  rules.  Salt  in  return 
coke  wagons  to  the  alkali  works  in  the  Newcastle  district,  to  be  carried 
for  the  next  three  months  at  ^d.  per  ton  per  mile.  Arrangement  to 
date  back  from  the  1st  June,  1855." 

<<  The  third  agreement  is  with  a  person  of  the  name  of  Sparkes,  for 
carrying  15,000  tons  per  annum.  He  first  offered  10,000,  whidi  I 
refused.  I  named  15,000  as  the  lowest  amount  we  could  carry  at  ^d. 
per  mile."  His  agreement  was  for  three  years;  and  it  appears  that  for 
the  first  two  years  he  did  not  send  the  specified  quantity,  and  iras 
charged  id,  per  ton  per  mile,  as  every  one  else,  and  was  only  allowed 
the  drawback  on  the  last  year,  when  he  did  send  the  specified  quantity." 

These  were  the  only  special  agreements  the  company  had :  and  they 
charge  every  one  else  the  universal  rate  of  id*  per  ton  per  mile. 

Mr.  Sheriffe  continued, — <<  We  have  carried  coke  for  Ozlade  on  the 
Midland  line :  I  think,  from  East  Hetton.  It  was  carried  at  the  usuI 
charge  of  id.  per  ton.  They  were  not  full  train  loads.  He  was  in 
the  habit  of  detaining  our  wagons  at  a  place  called  Great  Bridge,  in 
*4ft71  *S^&^<^^<^B^^^»  ^^d  refused  to  pay  demurrage."  This  led  to  t 
^  correspondence  between  the  South  Staffordshire  railway  and 
the  North  Eastern;  in  which  the  former  refused  to  receive  anymore 
wagons  of  coke  consigned  to  Oxlade :  and,  in  consequence,  Mr.  Sher- 
iffe, on  the  part  of  the  North  Eastern  Railway  Company,  gave  him 
notice,  by  letter  of  the  25th  of  September,  1854,  that  they  must  cease 
zo  send  any  more  wagons  for  him  to  the  collieries.  A  letter  from  the 
South  Staffordshire  railway  of  the  16th  of  October,  1854,  addressed  to 
Mr.  Sherifie,  is  as  follows : — 
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<<  Oxlade's  coke. 

«  Dear  sir, — ^In  reference  to  our  former  correspondence,  this  man,  by 
his  letter  of  the  14th,  advises  us, — <  Yours  of  the  12th  instant  to  hand; 
and,  to  save  further  trouble  respecting  the  demurrage,  please  note  I 
will  not  pay  any  demurrage  to  any  railway  company.'  We  have  a 
declaration  from  him,  dated  10th,  for  trucks  1064,  828,  8211,  544,  and 
8262 ;  so  that  your  people  are  very  evidently  still  letting  him  have 
wagons  for  here.  I  need  only  refer  you  to  our  previous  corres- 
pondence. <<T.  0.  Marshall." 

Mr.  Sheriffe  further  says,  that  the  whole  cause  of  Mr.  Oxlade's  trade 
in  coke  being  stopped,  was,  his  refusal  to  pay  demurrage ;  that,  if  any 
one  else  had  refused  to  pay  demurrage,  the  company  would  have  refused 
to  carry  for  him ;  and  that  the  parties  hiring  the  wagons  are  liable  for 
the  demurrage. 

Mr.  Ozlade  says, — <<  My  reason  for  refusing  to  pay  demurrage,  was, 
that  I  had  no  control  ov^r  the  account :  and,  if  I  were  to  agree  to  it,  it 
would  ruin  me,  as  they  might  charge  me  what  they  pleased  and  when 
they  pleased.  No  demurrage  occurred  through  my  neglect.  I  know 
the  wagons  were  detained  at  Great  Bridge ;  but  it  was  by  the  South 
Staffordshire  railway.  I  have  no  doubt  they  have  been  detained,  loaded 
and  unloaded,  many  days.  When  the  company  refused  to  let  their 
'^wagons  go  off  their  line,  I  applied  to  them,  by  letter  of  the  r^Aoa 
6th  November,  1854,  to  let  their  wagons  take  the  coke  to  the  ^ 
end  of  their  line,  and  I  would  provide  other  wagons  to  carry  it  on ;  but 
they  gave  me  no  answer.  I  have  applied  personally;  but  they  would 
only  do  it  their  own  way." 

He  further  says, — « I  have  refused  to  pay  the  wagon  hire,  because 
it  is  not  mentioned  in  the  act.  I  refuse  to  pay  the  |  of  a  penny,  in 
addition  to  ^d.  per  ton,  on  the  North  Eastern  railway.  It  is  less  than 
the  legal  charge ;  but  I  object  to  its  being  divided.  I  object  to  pay  }<2. 
per  ton  per  mile,  when  other  people  pay  }d.  I  know  the  ^d,  is  only 
charged  to  pereons  having  their  own  wagons.  I  have  a  dispute  with  the 
South  Staffordshire.  In  1854,  I  know  that  parties  were  underselling 
me  at  Great  Bridge,  both  in  coal  and  coke ;  and  elsewhere  on  the  Mid- 
land line.  I  told  the  North  Eastern  railway  people  of  it,  and  they  said 
they  could  not  explain  it ;  they  had  no  advantage." 

This  evidence  appears  to  me  to  be  all  that  relates  to  the  questions 
referred  to  me,  viz.  whether  the  company  carry  coals  and  coke  for 
persons  other  than  the  said  William  Oxiade,  on  any  and  what  terms 
different  from  the  terms  on  which  the  said  company  have  carried,  or 
have  offered  to  carry,  coal  and  coke  for  the  said  William  Oxiade, — 
secondly,  whether  there  is  any,  and  what,  difference  between  the  cir- 
cumstances under  which  the  said  company  have  so  carried  coal  and 
coke  for  such  other  persons,  and  the  circumstances  under  which  the 
said  company  have  carried,  or  offered  to  carry,  coals  and  coke  for  the 
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said  William  Oxlade, — and«  lastly,  whether  and  in  what  manner  and  how 
the  said  company  are  enabled  by  reason  of  such  difference  of  ciremn- 
stances,  so  to  carry  snoh  coals  and  coke  for  snch  other  persons  at  a  cost 
to  the  said  company  less  th«n  4he  cost  of  carrying  coals  and  coke  far 
^AQq-}  ^^^  ^^^^  William  Oxlade.     And  it  evidently  appears,  from  *thiB 

<!  uncontradicted  evidence,  that,  with  the  exception  of  the  three 
agreements  mentioned,  diere  is  one  universal  rate  of  carriage  charged 
to  evory  one,  both  on  the  local  stations  and  on  the  through  traffic,  and 
is  quoted  alike  to  every  one  who  applies  for  it* 

The  Master's  report  having  been  read,  a  discusaon  took  pkce  ss  to 
which  side  should  begin ;  and,  in  the  result,  the  c<Mirt  decided  that  the 
^counsel  for  the  company  should  be  eonsidered  as  showing  canse^  the 
'report  of  the  Master  being  treated  as  substituted  for  the  raateriak 
upon  which  the  motion  was  founded,  and  the  argument  being  limited  to 
the  matters  referred  to  the  Master. 

Byle$y  Serjt.,  and  J.  AddtsoHj  for  the  company* — ^All  that  the  statute 
17  &  18  Vict.  c.  31,  s.  2,  prohibits,  is,  the  giving  undue  or  unreatonatk 
preference  or  advantage  to  or  in  favour  of  any  particular  person  or  com- 
pany, or  any  particular  description  of  traffic,  or  the  subjecting  any  par- 
ticular person  or  company,  or  any  particular  description  of  traffic,  to 
any  uTidue  or  unretuonable  prejudice  or  disadvantage*  The  statute 
which  defines  the  duties  of  the  company  as  to  the  imposition  of  tolls,— 8 
&  9  y ict.  c*  20,  s.  90,-^provides  that  all  such  tolls  "  shall  be  at  all  times 
charged  equally  to  idl  persons,  and  after  the  same  rate,  whether  per  to& 
per  mile  or  otherwise,  in  respect  of  all  passengers,  and  of  all  goods  or 
carriages  of  the  same  description,  and  propelled  by  a  Kke  carriage  or 
engine,  passing  only  over  the  same  portion  of  the  line  of  railway  under 
the  same  eireumstaneee.''  Of  the  matters  referred  to  the  Master,  all 
are  disposed  of  by  his  report,  except  that  which  relates  to  the  special 
agreements.  It  would  be  manifestly  impossible  for  the  company  to  pro- 
vide depots  for  every  coal  merchant  who  might  choose  to  carry  coals  on 
*<'4Q01  ^^^^'  ^^'  ^And  if  the  complainant  were  allowed  to  unload  his 

-*  coals  at  every  station  as  and  when  he  pleases,  the  entire  traffic 
of  the  line  would  be  stopped*  The  company  are  not,  and  do  not  profess 
to  be,  common  carriers  of  coals :  Johnson  v.  The  Midland  Railway  Com- 
pany, 4  Exch.  867*t  The  Master's  report  shows  that  they  do  even 
more  for  the  accommodation  of  the  public  than  they  are  bound  to  do. 
The  complaint  of  excessive  charges  made  to  Mr*  Oxla^e,  as  compared 
with  the  charges  made  to  the  Great  Northern  Coal  Company,  is  disposed 
of  by  the  Master's  report*  All,  therefore,  that  remains  to  be  considered, 
is,  that  part  of  the  rule  which  refers  to  the  special  agreements.  These 
were  for  the  carriage  of  coals  and  coke  from  the  collieries  and  coke-ovens 
in  large  quantities  and  at  stated  periods.  The  company  might,  there- 
fore, ^e\l  be  enabled  to  cany  for  those  persons  on  terms  somewhat  more 
favourable,  without  being  guilty  of  any  breach  of  the  duty  imposed  apoc 


COMMON  BENCH  REPORTS.    (1  J.  SCOTT.    N.  S.)        490 


them  bj  the  statate;  and  their  bo  doing  was  clearly  not  giving  a  prefer- 
ence or  advantage  that  could  be  considered  as  undue  or  unreasonable. 
In  every  trade  it  is  the  universal  practice  to  make  a  difference  in  favour 
of  one  who  deals  largely.  Upon  l^is  principle  it  is  that  return  tickets 
and  family  tickets  are  issued  by  nearly  all  the  railway  companies.  As 
to  the  company's  refusal  to  permit  their  wagons  to  go  beyond  the  limits 
of  their  line  with  Oxlade's  coals,  two  answers  may  be  given :  in  the  first 
place,  they  are  not  bound  to  travel  out  of  their  line ;.  and,  in  the  next 
place,  their'  refusal  was  warranted  by  the  conduct  of  Ozlade  himself,  who 
refused  to  pay  the  amount  of  demurrage  for  the  detention  of  the  wagons 
vhich  was  uniformly  charged  to  all.  The  refusal  to  carry  to  Altofts  is 
justified  by  the  absence  of  accommodation  at  the  place  (which  is  a  mere 
junction)  for  unloading.  Upon  the  whole  it  is  submitted  th^it  there  is 
nothing  in  the  Master's  report  *te  sustain  any  part  of  the  charge  rn^Aqi 
which  has  been  made  against  the  <company.  '- 

Bovitt  (with  whom  was  T.  Janes)^  contrft. — The  very  object  of  the 
recent  act  was,  to  discourage  monopolies.  Various  contentions  having 
arisen  between  railway  companies  and  persons  for  whom  they  carried, 
and  the  provisions  of  the  special  acts  not  having  been  found  sufficiently 
stringent, — ^see  Pickford  v.  The  Grand  Junction  Railway  Company,  10 
M.  k  W.  899  ;t  Parker  v.  The  Great  Western  Railway  Company,  7  M. 
k  G.  253  (E.  C.  L.  R.  vol.  49),  7  Scott,  N.  R.  835,  and  11  C.  B.  545 
(E.  C.  L.  R.  vol.  82),  and  Edwards  v.  The  Great  Western  Railway 
Company-,  11  C.  B.  588, — equality  of  charge  was  sought  to  be  enforced 
by  the  90th  section  of  the  8  &  9  Yict.  c.  20.(a)  It  was  very  soon  found 
that  this  provision  was  inefficient  to  cure  the  evil ;  and  that  led  to  the 
passing  of  the  17  &  18  Vict.  c.  31.  The  company  are  clearly  guilty  of  an 
infraction  of  the  provisions  of  that  statute,  if  they  give  any  undue  or  un- 
reasonable preference  or  advantage  to,  or  impose  any  undue  or  unrea- 
sonable prejudice  or  disadvantage  upon,  any  particular  person.  That 
the  company  are  common  carriers  of  coals  on  their  lines  of  railway,  is 
clear  from  the  cases  of  Palmer  v.  The  Grreat  Western  Railway  Company, 
4  M.  &  W.  749,t  and  Johnson  v.  The  Midland  Railway  Company,  4 
Exch.  867.t  Indeed,  this  case  would  not  have  been  referred  to  the  Master, 
unless  the  court  had  been  satisfied  that  they  are  so.  And  Crouch  v.  The 
Great  Northern  Railway  Company,  14  C.  B.  255  (E.  C.  L.  R.  vol.  78), 
shows  that  they  are  even  bound  to  carry  bejfond  their  own  lines.  As 
to  the  first  point  referred  to  the  Master,  it  appears,  that,  although 
ample  accommodation  and  facilities  are  afforded  at  every  station  for  the 
unloading  of  coal  and  coke  for  certain  persons  to  whom  *the  com-  rutAqn 
pany  choose  to  give  a  preference,  none  whatever  are  afforded  to  '- 
Mr.  Oxlade.  He  is  altogether  precluded  from  obtaining  coals  by  means 
of  their  railway.  The  only  answer  they  give,  is,  that  it  is  more  conve- 
nient to  them  that  he  should  buy  his  coids  of  their  depot  agent.    Is  that 

(a)  Antd,  p.  473. 
IT.  S.,  VOL.  I. — ^22 
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to  be  tolerated  ?    Then,  as  to  the  second  point, — ^the  terms  of  carriage, 
— the  Master  finds,  that,  with  respect  to  the  coals  and  coke  carried  bj 
the  North  Eastern  Railway  Company  in  conjunction  with  the  Great 
Northern,  there  is  a  saving  of  time  and  expense  to  the  company  which 
justifies  the  diminished  charge.    That  Mr.  Oxlade  cannot  fairly  except 
to.    But  the  case  stands  npon  a  totally  difierent  footing  with  regard  to 
the  three  private  agreements  referred  to.  There  is  no  difference  between 
one  colliery  owner  or  coke  merchant  and  another  to  justify  this  different 
treatment.    [Additon. — ^The  North  Eastern  Railway  Company  carry 
coals  for  no  one  ofi*  their  own  line.    Cbbsswbll,  J. — Or  contract  to  do 
so  ?    Addison. — No.]     The  charge  they  make,  is,  for  carriage  of  the 
coals  and  coke  to  the  end  of  their  line,  and  for  the  nse  of  wagona  be> 
yond.     With  Mr.  Pease,— one  of  the  persons  with  whom  they  have  a 
private  agreement, — they  agree  to  carry  to  Normaaton,  which  is  acme 
thirty  miles  oS*  their  line.     [Bjfki^  Serjt. — The  company  have  running 
powers  to  Normanton.]     The  Master  finds  that  the  company  charge  to 
these  three  persons  for  the  carriage  of  coke  and  ooak  to  South  Stafford- 
shire, 2«.  a  ton  less  than  they  charge  Mr.  Oxlade ;  and  for  this  he  findi 
no  justification  whatever.     The  excuse  now  set  up  is,  that  these  con- 
tracts or  agreements  are  made  with  colliery  owners.     But  coke  ia  a 
manufactured  article  :  and  colliery  owners  stand  in  no  difierent  position 
as  to  that  than  any  other  person.     The  carriers'  cases  already  referred 
to  show  that  the  trade  of  the  customer  makes  no  difference.    Then, 
it  is  said  that,  in  these  three  instances,  the  contracts  are  for  the 
*4Qm  *<5onveyance  of  large  quantities  at  regular  times.     To  allow  this 
-*  argument  to  prevail  would  be  to  give  eifect  to  a  monopoly  of  the 
large  dealers.     The  courts  have  always  repudiated  the  notion  that  | 
carriers  have  any  right  to  make  a  distinction  in  respect  of  quantity.   In  i 
the  case  suggested  of  return  tickets  and  family  tickets,  there  is  no  pre^ 
ference  given ;  all  who  choose  to  avail  themselves  of  the  regulation,  an, 
treated  alike.     With  regard  to  the  loading  back,  there  is  nothing  in  the 
report  to  show  that  there  is  any  advantage  to  the  company  correspond* 
ing  with  the  difference   of  charge.     [Crbsswell,  J. — I  observe  that 
all  the  agreements  are  for  the  carriage  of  coals  and  coke  over  the  whole 
of  the  North  Eastern  line  and  beyond  it.]     The  company  refuse  to  canf 
for  Mr.  Oxlade  to  the  end  of  their  line :  they  refuse  to  carry  his  coall 
and  coke  to  Altofts.     [Gresswell,  J. — Nor  is  it  reasonable  that  \kj 
should,  under  the  circumstances  stated  in  the  report.]    At  ail  erentaj 
they  are  bound  to  carry  on  to  Normanton,  instead  of  stopping,  as  tbef 
do,  at  York,  which  is  thirty  miles  short  of  it.     The  agreement  vit 
Barrat  is,  to  carry  from  Ferry  Hill  to  Altofts.     The  2d  section  of  t 
17  &  18  Vict.  c.  31,  enacts  that  -every  railway  company  having  or  ip<w'J 
inff  railways  which  form  a  continuous  line  of  railway  commanicatioi 
shall  afford  all  due  and  reasonable  facilities  for  receiving  and  forward 
ing  all  the  traffic  arriving  by  one  of  such  railways,  by  the  other,  witbod 
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aoy  unreafionable  delay,  and  without  any  such  preference  or  advan- 
tage, or  prejudice  or  disadyantagOy  as  aforesaid,  and  so  that  no  obstruc- 
tion may  be  offered  to  the  public  desirous  of  using  such  railways  as  a 
eoQtinaous  line  of  communieation,  and  so  that  all  reasonable  accommo- 
dfttioa  may,  by  means  of  the  railways  of  the  several  companies,  be  at  all 
times  afforded  to  the  public  in  that  behalf.  [Cabsswsll,  J. — That  part 
of  the  section  which  applies  to  the  traffic  as  a  continuous  line  refers  tg 
the  company  which  is  to  -carry  *on.  CuownsB,  J. — Does  it  ap-  ri^AOA 
pear  that  the  company  have  accommodation  for  unloading  at  Al-  ^ 
tofts?]  They  do  not  say  they  have  not.  [Cbowdbb,  J. — It  is  for  you 
to  show  a  reasonable  grouud  of  c<miplaint.]  It  is  submitted  that  gro^d 
enough  has  been  shown  to  induce  the  court  to  make  this  rule  absolute. 
[Cbesswell^  X — ^Wbat  is  it  that  you  ask  us  to  order  tiie  company  to 
do?  When  we  are  asked  to  order  something  to  be  done  at  the  perU  of 
an  attachment  for  non-compliance  with  our  order,  I  think  it  ehould  be 
presented  to  us  in  precise  terms.]  Mr.  Oxlade  is  entitled  to  have  his  rule 
absolute  upon  all  the  three  points  which  have  been  made.  [Crowpbb, 
J.— Tour  argument  materially  qualifies  what  you  ask  by  the  rule.] 
Bylesj  Seijt.,  proposed  to  reply. 

Cresswell,  J. — You  have  already  been  heard  upon  the  Master's 
report.    We  do  not  think  there  should  be  a  reply. 

Cur.  adv.  vult. 
Cresswell,  J.,  now  delivered  the  judgment  of  the  court. 
This  was  a  rule  obtained  by  Mr.  Oxlade,  calling  upon  the  North 
Saltern  Bailway  Company  to  show  cause  why  a  writ  of  injunction 
should  not  issue  against  them,  under  the  17  &  18  Vict.  c.  81,  enjoining 
them  to  do  various  things :  [His  Lordship  read  the  rule,  as  amended.] 
When  cause  was  shown  against  the  rule,  before  the  late  Lord  Chief 
Jnstioe  and  my  Brothers  Crowder  and  Williams  and  myself,  it  was 
referred  to  the  Master  to  inquire  into  four  questions,  and  report  there- 
upon to  the  court. 

The  questions  so  referred  to  the  Master  were, — ^first,  whether  any, 
and  what,  accommodation  and  facilities  '''are  provided  or  afforded  ri^AOg; 
&t  any,  and  what,  stations  on  the  line  of  the  said  railway  for  the  '- 
unloading  of  ooal  and  coke,  and  for  what  persons,  and  under  what  cir- 
cumstances,— secondly,  whether  the  company  carry  coals  or  coke  for 
persons  other  than  the  said  William  Oxlade  on  any,  and  what,  terms  dif- 
ferent from  the  terms  on  which  the  said  company  have  carried,  or  have 
offered  to  carry,  coals  and  coke  for  the  said  William  Oxlade, — ^thirdly, 
whether  there  is  any,  and  what,  difference  between  the  circumstances 
tinder  which  the  said  company  have  so  carried  coals  and  coke  for  such 
other  persons,  and  the  circumstances  under  which  the  said  company  have 
carried,  or  have  offered  to  carry,  coals  and  coke  for  the  said  William 
Oxlade, — and,  fourthly,  whether,  t^nd  in  what  manner,  and  how,  the 
iaid  company  are  enabled  by  reaaon  of  Rwh  difference  of  circumstanoiea 
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80  to  carry  coals  and  coke  for  such  other  persons  at  a  cost  to  the  said 
company  less  than  the  cost  to  the  said  company  of  carrying  coals  and 
coke  for  the  said  William  Oxlade. 

The  report  was  made  on  the  21st  of  January,  when  my  Brother 
Crowder  and  I  were  the  only  judges  present, — a  circumstance  which 
we  much  regret,  considering  the  novelty  and  difficulty  of  the  matter 
which  we  are  called  upon  to  decide.  Those  matters  were  fully  a&d 
ably  discussed  before  us  by  counsel ;  and  we  have  endeayonred  to 
ascertain  what  we  ought  to  do,  in  order  to  give  effect  to  the  statute  on 
which  the  rule  was  founded. 

The  Master's  report  upon  the  first  question  was  as  follows— [His 
Lordship  read  it.] 

This  being  the  principle  by  which  the  company  haye  been  goYemed, 
we  do  not  find,  that,  by  the  regulations  made  for  carrying  it  mto  effect 
—and  which  are  fully  detailed  in  the  Master's  report, — any  undue  or 
unreasonable  preference  or  advantage  has  been  given  to  or  in  faTonr 
of  any  particular  person  or  company ;  nor  has  any  particular  person  or 
»4Qfil  ^^™P*^y>  ^^  *^y  particular  '^'description  of  traffic,  been  subjected 
^  to  any  undue  or  unreasonable  prejudice  or  disadvantage. 

This  disposes  of  the  fourth  and  last  branches  .of  Mr.  Oxlade's  rule, 
viz.  those  which  call  upon  the  company  <<  to  afford  to  the  said  William 
Oxlade  the  same  facilities  for  the  receiving  and  forwarding  and  deliverr 
of  his  coals  and  coke  upon  and  from  the  said  railway,  as  the  sud  com- 
pany afford  to  persons  who  consign  their  coal  or  coke  to  the  said  com- 
pany," and  (<  to  afford  to  the  said  William  Oxlade  all  reasonable  and 
proper  facilities  and  accommodations  for  the  unloading  of  his  coals  and 
coke  at  the  various  stations  of  the  said  company,  and  to  afford  to  the 
said  William  Oxlade  at  the  said  stations  the  same  facilities  and  accom- 
modations for  the  unloading  of  his  coals  and  coke,  as  the  said  com- 
pany afford  to  colliery  owners,  or  lessees  of  collieries,  or  to  any  other 
person." 

The  Master  then  states  the  circumstances  relating  to  the  carriage 
of  coals  by  the  North  Eastern  Company,  which  are  conveyed  forward 
from  York  on  the  Ghreat  Northern  line,  by  that  company :  and  wc 
think  that  it  is  made  out  that  such  circumstances  enable  the  compan} 
to  carry  such  coals  at  a  cost  to  them  less  than  the  cost  of  carrying  coah 
and  coke  for  Mr.  Oxlade ;  and  that  it  is  not  shown,  that,  by  carrjing 
them  at  a  lower  rate,  any  undue  or  unreasonable  preference  is  giyen,  or 
any  undue  or  unreasonable  disadvantage  imposed. 

This  disposes  of  so  much  of  the  second  branch  of  the  rule  as  relate^ 
to  carrying  coals  for  persons  for  whom  the  same  are  also  carried  on  th« 
Great  Northern  railway. 

The  Master  then  proceeds  to  report  upon  the  other  part  of  thai 
branch  of  the  rule,  viz.  the  charge  made  by  the  company  for  coals  car^ 
ried  for  persons  with  whom  they  have  private  agreements  for  the  car 
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riage  of  coals  and  coke.    It  appears  that  <<  a  desire  to  introduce  the 

fiorthem  coke  into  Staffordshire"  induced  the  company  to  make  three 
special  agreements  with  different  parties  '^'for  the  carriage  of  coal  r^^AQ.^ 
and  coke  at  a  rate  lower  than  their  ordinary  charge.  We  think  '- 
that  the  desire  to  introduce  the  northern  coke  into  Staffordshire  was  not 
a  legitimate  ground  for  making  such  agreements.  Lowering  their  rates 
for  that  purpose  was  giving  an  undue  preference  to  that  traffic.  Other 
special  circomstances  are  stated  in  the  agreements,  which,  had  they 
affected  the  pecuniary  interests  of  the  company,  might  have  furnished 
ground  for  contending  that  the  preference  was  not  undue  or  unreasonable : 
bat  the  Master  has  not  found  or  stated  that  there  was  before  him  any  evi- 
dence to  show  that  the  pecuniary  interests  of  the  company  were  affected. 

Upon  this  state  of  facts,  we  are  of  opinion  that  such  agreements 
could  not  be  made  after  the  passing  of  the  17  k  18  Vict.  c.  81,  without 
violating  its  provisions.  Two  out  of  the  three  agreements  were  made 
after  the  act  passed ;  one  of  them  before :  but  all  have  now  expired. 
It  would,  therefore,  be  futile  to  enjoin  the  company  to  charge  Mr. 
Oxiade  for  carrying  eoals  tolls  not  higher  than  those  charged  to  per- 
sons with  whom  they  have  private  agreements;  but  we  think,  that, 
acting  upon  the  same  view  of  the  statute  as  we  expressed  in  the  caso 
of  Ransome  v»  The  Eastern  Counties  Railway  Company,  anti,  p.  437, 
we  ought  to  enjoin  the  North  Eastern  Railway  Company  not  to  charge 
Mr.  Oxiade  for  the  carriage  of  coals  at  a  higher  rate  than  they  charge 
other  persons,  having  a  due  regard  to  the  circumstances,  if  any,  which 
render  the  cost  to  the  company  of  carrying  for  the  one  party  less  than 
the  coat  of  carrying  for  the  other. 

The  Master  was  not  directed  to  inquire  into  the  fifth  branch  of  Mr. 
Oxlade's  rule,  vis.  his  demand  to  have  wagons  and  trucks  provided  by 
the  company  for  the  carriage  of  his  coal  and  coke.  When  the  matter 
vas  referred  to  the  Master,  it  appeared  to  the  court  that  Mr.  i-^i^qq 
^Oxiade,  having  refused  to  pay  demurrage  charged  to  him  at  '- 
the  same  rate  as  to  all  others  under  similar  circumstances,  had  no  right 
to  ask  the  company  to  find  trucks:  and  we  continue  of  that  opinion. 
Nor  has  he  any  just  ground  of  complaint,  because  the  company  will  not 
carry  his  coals  to  Altofts  for  the  purpose  of  being  there  shifted  into 
other  trucks.  They  have  no  convenience  for  that  purpose,  and  do  not 
gi?e  auch  facility  to  any  other  person. 

The  first  branch  of  the  rule  remains  to  be  dealt  with,  viz.  that  which 
calls  upon  the  court  to  enjoin  the  company  <<  to  carry  upon  their  said 
railway  for  the  said  William  Oxiade  such  coal  and  coke  as  may  be 
offered  by  the  said  William  Oxiade  for  that  purpose." 

When  the  rule  was  first  before  the  court,  it  was  considered  that  Mr. 
Oxiade  had  no  right  to  call  upon  the  company  to  carry  all  coal  and 
coke  that  he  might  offer  for  that  purpose :  and  since  then  an  opinion 
has  been  expressed  by  the  Court  of  Exchequer,  in  an  action  between 
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these  very  parties,  that  the  company  tote  not  common  cankfs  of  ood,— 
thus  confirming  our  view  of  the  claim  in  question. 

Upon  the  whole,  then,  we  are  of  opinion,  that,  as  to  aU  the  matt«rt 
in  the  rule,  except  the  latter  part  of  the  second  hranch,  whick  relates 
to  special  agreements,  it  must  he  discharged :  hut  that,  as  (o  specU 
agreements,  an  injunction  must  issue  as  ahoye  suggested. 

Had  Mr.  Oxlade  confined  his  demand  to  that  matter,  the  coimfaiij 
might  possibly  have  complied  with  it.  But  he  has  asked  a  great  deal 
more  than  he  is  entitled  to.  We  think,  therefore,  that  we  ought  not 
to  grant  him  the  costs  of  his  application. 

On  the  other  hand,  the  company  have  been  partially  in  the  mtrnp: 
they,  therefore,  must  bear  their  own  costs.  Rule  accordkglj 


♦4QQ1  *^  ^^^  Matter  of  the  Complaint  of  WILLIAM  AD0LPHU3 
^^^J      MARRIOTT  V.  THE  LONDON  AND  SOUTH  WEST- 
ERN RAILWAY  COMPANY.    Jan.  80. 

A  rmUwaj  eompanj  made  amagemeiita,  at  one  of  tbeir  BtaUouf,  with  A.,  €&•  pt^pHtM  if  ii 
omnibw  ranning  between  tbe  station  and  K.,  to  pioTide  ounibw  aeeoeamodatioa  !tr  iQ  p» 
aengen  by  anj  of  their  traini  to  and  from  K,,  and  allowed  A.  tbe  eaeolutim  frvnUgt  of  dririni 
his  Tehicle  into  tbe  station-yard  for  the  purpose  of  taking  up  and  setfing  down  pasMa|witt 
fhe  door  of  the  booking-offlee  r-^ 

field,  that,  in  the  abeenee  of  speeial  oirennstaneei  showing  it  to  be  reasouAhle,  the  gnatiiff  of 
sack  exclosiTe  privilege  to  one  proprietor,  and  ref^ising  to  grant  the  like  facilities  te  ssoAer 
who  also  bronght  passengers  fh>m  K.  as  well  as  from  other  plaeei  beyond.  Was  a  brssck  if  A* 
prohibition  against  the  granting  of  undue  and  unreasonable  ^refereaoee  eontainnd  ia  thi  IT  A 
1$  Viet.  e.  SI,  a.  2. 

QUAIK,  on  a  former  day  in  this  term,  on  hehalf  of  William  Adolphti 
Marriott,  obtained  a  mle  calling  upon  the  London  and  Somth  Westers 
Railway  Company  to  shoir  cause  why  a  writ  should  not  issue  «  enjoiniog 
them  to  admit  the  omnibus  of  the  said  W.  A.  Marriott  into  the  yard  of 
the  Kingston  station  of  their  railway  at  aU  reasonable  times,  for  the 
purpose  of  forwarding,  receiring,  and  delivering  traffic  npon  and  from 
their  said  railway,  and  in  the  same  manner  and  to  the  same  extent  u 
other  public  vehicles  of  a  similar  description  are  admitted  into  the  said 
yard  for  that  purpose ;"  and  why  the  said  company  should  not  act  in 
compliance  with  the  Railway  and  Canal  Traffic  Act,  1854. 

The  rule  was  moved  upon  the  affidavits  of  the  applicant  himself,  of 
his  driver,  his  attorney,  and  of  a  gentleman  who  was  a  frequent  pas- 
senger by  the  applicant's  omnibus. 

The  applicant  in  his  affidavit  stated  that  he  was  the  owner  and  pro- 
prietor of  a  certain  omnibus  running  from  Twickenham  station  on  the 
Richmond  and  Windsor  line  of  railway  to  the  Kingston  station  on  the 
London  and  South  Western  railway,  and  that  the  said  omnibus  com- 
menced running  on  the  27th  of  October  last,  and  daily  received  pa^ 


COMMON  BENCH  REPORTS.    (1  J.  SCOTT.    N.  S.)         49P 

lengers  and  luggage,  and  also  goods  and  parcels  of  persons  not  passen- 
gers, and  forwarded  the  same  from  the  said  Twickenham  station  and 
intermediate  *places  by  his  omnibus,  and  delivered  the  same  at  r^ir/^/x 
the  said  Kingston  station  for  the  purpose  of  being  conveyed  by  ^ 
the  said  London  and  South  Western  railway,  without  any  hindrance  or 
molestation  on  the  part  of  the  said  London  and  South  Western  Railway 
Company  or  their  servants,  from  the  said  27th  of  October  up  to  Satur- 
day the  15th  of  November  last :  That  the  said  Kingston  station  is  sur- 
rounded by  a  large  y^rd  enclosed  by  a  brick  wall  on  the  south  side,  the 
Railway  Tavern  on  the  north  side,  and  by  an  iron  railing  on  the  west 
side  or  front  thereof,  which  iron  railing  has  three  sets  of  double  gates 
for  the  ingress  and  egress  of  carriages  and  vehicles  bringing  traffic  to 
the  Kingston  station ;  and  the  said  station  is  approached  by  carriages 
passmg  through  the  said  gates  and  over  the  said  enclosed  yard  up  to 
the  said  station,  and  in  no  other  way :  That,  on  several  occasions,  the 
complainant's  omnibus  was  excluded  from  the  said  yard  by  the  com- 
pany's servants,  and  on  one  occasion  his  passengers  in  consequence  lost 
the  train :  That  the  said  yard  is  of  considerable  extent,  and  more  than 
sufficient  for  the  accommodation  of  all  the  public  and  private  carriages 
ssiBg  the  fsamej  and  taking  up  or  setting  down  and  delivering  passen- 
gers and  luggage,  &c.,  there,  to  be  forwarded  by  the  said  railway ;  and 
the  said  yard  is  used  by  the  public  generally  approaching  the  said 
Kingston  station  either  on  foot  or  in  carriages  public  or  private  for  the 
purpose  of  forwarding  passengers  and  luggage,  goods,  and  parcels  by 
the  said  railway,  without  any  hindrance  or  molestation  on  the  part  of 
the  company,  and  such  yard  has  been  so  used  by  the  public  for  several 
years  without  the  gates  being  ever  closed :  That  there  is  a  public  coach 
nuining  daily  from  Horsley  and  Leatherhead  to  the  Kingston  station, 
for  the  conveyance  of  passengers  and  luggage,  goods  and  parcels,  from 
Horsley,  Leatherhead,  and  intermediate  places,  to  the  Kingston  station, 
to  be  forwarded  by  the  said  railway,  and  also  for  *the  conveyance  r*c/>^ 
of  passengers  from  the  Kingston  station  to  those  places ;  and  ^ 
such  coach  delivers  and  takes  up  such  traffic  as  aforesaid  at  the  said 
Kingston  station,  and  passes  through  the  said  iron  gates,  and  over  the 
said  yard,  for  that  purpose,  without  any  hindrance  or  molestation  on  the 
part  of  the  company  or  their  servants,  and  has  done  so  for  a  long  space 
of  time ;  that  there  is  also  an  omnibus  running  from  the  old  town  of 
Kiogston-upon-Thames  for  the  conveyance  of  passengers,  luggage,  &c., 
therefrom  to  the  Kingston  station,  and  vice  vers&,  which  omnibus  runs 
to  some  of  the  up  and  down  trains  stopping  at  the  Kingston  station  in 
the  course  of  the  day,  and  delivers  and  takes  up  such  traffic  as  afore- 
said at  the  said  Kingston  station,  and  passes  through  the  said  iron  gates, 
uid  over  the  said  yard,  for  that  purpose,  without  any  hindrance  or 
molestation  on  the  part  of  the  company  or  their  servants,  and  has  done 
80  for  a  long  space  of  time,  receiving  from  the  company  pecuniary  and 
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other  assistance  and  accommodation ;  and  that  the  complainant's  omni- 
bus is  the  only  carriage  or  vehicle,  public  or  priyate,  that  is  ever  hin- 
dered or  molested  in  its  approach  to  the  said  Kingston  station  for  the 
purpose  of  delivering  and  taking  up  passengers,  luggage,  &c.,  thereat, 
and  that  is  refused  admittance  into  die  yard  for  that  purpose :  That  the 
complainant^s  omnibus  had  continued  running  to  and  from  the  Kingston 
station  daily  from  the  15th  of  November  last  down  to  the  present  time, 
and  the  company's  servants  upon  his  approach  invariably  closed  the 
gates  of  the  yard,  and  the  passengers  were  obliged  to  get  out  and  walk 
with  their  luggage  from  the  gates  to  the  station,  a  distance  of  about 
seventy-five  feet,  to  their  great  inconvenience  and  annoyance:  That 
the  complainant's  omnibus  was  a  great  convenience  and  accommodation 
to  passengers  residing  at  Twickenham,  Teddington,  Hampton  Wick,  and 
Eangston,  and  intermediate  places, — ^more  particularly  to  Teddington 
*^021  and  Hampton  Wick,  *in  which  latter  place  were  several  residents 

^  who  were  constant  passengers  by  the  railway  to  and  from  the 
Kingston  station,  and  holders  of  season-tickets,  and  who  travelled  con- 
stantly by  the  complainant's  ombnibus  to  and  from  the  said  station, 
being  taken  up  and  set  down  thereby  at  their  own  residences  or  imme- 
diately adjoining  thereto,  the  complainant's  omnibus  being  the  only 
mode  of  conveyance  from  Twickenham,  Teddington,  and  Hampton  Wick 
to  and  from  the  said  Ejngston  station.  The  affidavit  then  proceeded 
to  set  out  a  correspondence  which  the  complainant  had  had  with  the 
secretary  of  the  company  upon  the  subject  of  his  exclusion  from  the 
station  yard,  in  the  course  of  which  such  exclusion  was  attempted  to  be 
justified  by  the  company  on  the  ground  that  the  station  yard  was  their 
private  property,  and  that  they  were  of  opinion  that  the  rival  omnihns 
above  referred  to  afibrded  ample  accommodation  to  the  public :  and  it 
concluded  with  a  general  allegation  <<  that  the  company,  by  reason  of 
their  closing  the  gates  of  the  yard  of  the  said  station  against  the  com- 
plainant's omnibus  as  aforesaid,  did  not  afford  him  such  reasonable 
facilities  for  the  receiving  and  forwarding  and  delivering  of  traffic  npon 
and  from  their  said  railway  as  he  was  entitled  to ;  and  that  the  com- 
pany made  and  gave  an  undue  and  unreasonable  preference  and  advan- 
tage to  and  in  f&vour  of  the  rival  omnibus  and  the  other  public  coaches 
and  vehicles  going  to  and  from  the  said  Kingston  station,  by  allowing 
them  free  access  to  the  yard  of  such  station  and  refusing  him  admi^ 
tance  thereto  ;*  and  that  they  thereby  subjected  him  and  the  traffic  con- 
veyed by  his  said  omnibus  to  an  undue  and  unreasonable  prejudice  and 
disadvantage." 

The  above  affidavit  was  confirmed  in  all  material  particulars  by  that 
of  the  driver  of  the  complainant's  omnibus ;  and  the  affidavit  of  the 
complainant's  attorney  stated  a  refusal  on  the  part  of  the  company  to 
^.^n-i  afford  him  *the  accommodation  which  he  (the  deponent)  had  de- 

-*  manded  of  them  on  his  behalf. 
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The  affidavit  of  R.  W.  Lack,  a  resident  at  Hampton  Wick,  and  a 
constant  traveller  by  the  railway  to  and  from  the  Kingston  and  Waterloo 
stations,  stated  that  the  deponent  had  for  some  time  past  been  in  the 
habit  of  travelling  by  an  omnibus  belonging  to  Marriott,  running  from 
the  Twickenham  station  on  the  Richmond  and  Windsor  line,  through 
Hampton  Wick,  to  the  Kingston  station ;  that  such  omnibus  was  a  very 
great  convenience  to  the  deponent  and  the  residents  in  Hampton  Wick 
generally,  as  it  was  the  only  public  conveyance  exitting  for  pa%$engere 
and  traffic  from  Hampton  Wich  to  the  eaid  KingeUm  station;  that,  on 
the  17th  of  November  last,  the  deponent  was  proceeding  in  the  said 
omnibus  to  the  Kingston  station,  for  the  purpose  of  travelling  by  the 
railway  to  London,  and  on  the  said  omnibus  approaching  the  Kingston 
station,  the  gates  forming  the  means  of  ingress  into  the  yard  of  the  station 
were  closed,  and  the  servants  of  the  company  refused  to  admit  the  said 
omnibus  into  the  said  yard  for  the  purpose  of  delivering  the  passengers, 
luggage,  and  parcels  carried  thereby,  and,  in  consequence  of  the  delay 
and  confusion  caused  by  such  conduct  on  the  part  of  the  said  servants 
of  the  company,  the  deponent  lost  the  train,  whereby  he  was  greatly 
damaged  and  inconvenienced;  that  this  conduct  on  the  part  of  the 
servants  of  the  company  had  been  persisted  in  on  several  occasions,  to 
the  great  inconvenience  of  the  deponent  and  other  parties  passengers  by 
the  said  omnibus,  and  from  the  fact  of  the  outer  gates  of  the  yard  of  the 
said  station  being  at  a  distance  of  about  seventy-five  feet  from  the 
station,  passengers  by  the  said  omnibus  were  greatly  annoyed  and 
inconvenienced ;  and  that  this  inconvenience  was  greatly  increased  by 
rainy  weather,  and  more  particularly  so  in  the  case  of  females. 

*The  case  of  Barker,  App.,  The  Midland  Counties  Railway,  r^^cQ^ 
Rcsp.,  18  C.  B.  46  (E.  C.  L.  R.  vol.  86),  was  referred  to.  •■ 

BotfUly  Q.  C,  and  Hawkins  showed  cause,  principally  upon  the  affi- 
davits of  Arclubald  Scott,  the  traffic  manager  of  the  South  Western 
Railway  Company,  and  John  Dudman,  the  inspector  of  police  at  the 
Kingston  station.  The  affidavit  of  Mr.  Scott  stated,  that  the  station 
yard  and  approaches  at  the  Kingston  station  were  the  property  of  the 
company,  subject  only  (as  to  a  portion  of  it)  to  a  right  of  way  on  foot 
and  on  horseback,  and  with  or  without  carriages  or  horses,  and  for  all 
purposes,  in,  over,  through,  across,  or  along  the  same,  for  the  present 
and  all  future  occupiers  of  the  Southampton  Railway  Hotel  and  his  and 
their  customers,  servants,  and  agents,  and  all  persons  going  to  and  from 
the  said  hotel,  and  the  garden,  stables,  and  other  premises  held  and 
occupied  therewith,  for  the  proper  and  complete  enjoyment  of  the  said 
hotel  and  premises :  That  the  complainant  did  not,  before  commencing 
to  run  his  omnibus,  ask  permission  to  enter  the  station  yard  with  his 
omnibus :  That  the  directors  of  the  company,  after  consultation  and  due 
consideration  of  all  the  circumstances,  not  being  willing  to  allow  the 
complainant's  omnibus  to  enter  the  yard,  gave  Instructions  to  their 
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servants  to  exclude  Mm, ;  Tlial  it  is  highly  necessary  for  the  proper 
working  and  management  of  the  traffic  upon  the  said  railway,  and  for  the 
avoidance  of  discomfort  and  ineonvenience  to  the  passengers  trayelling 
upon  the  said  railway,  that  the  admission  of  public  conveyances  to  tbe 
stations  of  the  company,,  and  their  proper  regi^ation  while  in  the  station 
yards,  should  be  under  the  entire  control  of  the  company  and  their 
officers,  far  the  purpoie  of  etiahling  the  company  to  regulate  the  charge$ 
0  be  made  by  the  proprietore  of  the  $aid  puhlio  conveyances^  and  for 
preventing  unseemly  rivalry  between  euch  proprietore  of  public  convey- 
i^tzniri  ^^^^9  to  the  *  annoyance  of  the  passenger  $  travelling  upon  the 

-'  railway^  and  that  this  control^  is  particularly  needed  at  the 
Kingston  station,  not  only  from  its  vicinity  to  London,  and  the  number 
and  respectability  of  its  inhabitants,  but  also  from  its  proximity  to 
Epsom  race-course,  and  the  necessity  of  duly  regulating  the  great 
increase  of  traffic  to  and  from  the  said  station  at  the  periodical  occur- 
rence of  such  races :  That  there  had  been  from  time  to  time,  and  there 
was,  an  omnibus  running  between  the  said  Kingston  station  and  Kingston 
and  Norbiton^  of  which  one  John  Williams  was  the  proprietor :  That  tbe 
omnibus  accommodation  at  the  Kingston  station  provided  by  Williams 
was  ample  and  sufficient  for  all  the  present  traffic  to  and  from  the  said 
station:  That,  by  the  terms  of  an  arrangement  made  between  the 
company  and  Williams,  the  latter  was  bound  to  find  and  provide  any 
additional  omnibus  or  omnibuses  to  run  to  and  from  the  said  Kingston 
station  as  should  be  required  to  accommodate  the  traffic  to  and  from 
that  station  and  its  vicinity :  That  no  complaint  had  been  made  of  the 
deficiency  or  insufficiency  of  the  present  omnibus  accommodation  at  the 
Kingston  station :  That  Williams  did  not  receive  any  pecuniary  or  other 
assistance  and  accommodation  from  the  company  in  working  his  omnibns; 
That  the  complainant  formerly  worked  the  said  omnibus  to  and  from 
the  said  Kingston  station  and  Norbiton,  as  the  same  is  now  worked  by 
Williams :  That  the  said  omnibus  so  started  by  the  complainant,  so  far 
as  it  runs  between  Kingston  station  and  Kingston,  is  not  required  for 
public  accommodation  so  far  as  respects  Kingston  or  Norbiton  or  any 
place  between  Kingston  and  Norbiton  and  the  said  station :  That,  so  far 
as  tiie  complainant's  omnibus  ran  from  Twickenham  station,  on  the 
Richmond  and  Windsor  line,  to  the  Kingston  station,  it  was  in  competi- 
tion with  the  traffic  of  the  London  and  South  Western  Railroad  Com- 
pany to  and  from  Twickenham  station,  and  was  not  required  for  pMie 
*5061  *^^^^^^^^^^  •  ^hat  the  deponent  verily  believed  that  the  said 

^  omnibus  was  started  by  the  complainant  to  run  between  the  Twick- 
enham and  Kingston  stations,  not  for  the  bond  fide  purpose  of  providing 
better  or  more  extended  accommodation  for  the  pubKc  and  passengers 
travelling  upon  the  said  London  and  South  Western  railway  to  and  from 
tilie  said  stations  respectively,  but  for  the  purpose  of  annoying  the 
company  and  Williams,  and  interfering  with  the  traffic  upon  the  said 
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railway,  and  of  the  said  omnibus  of  Williams.  The  affidavit  then  went 
on  Tery  irrelevantly  to  allege  that  the  complainant  was  a  very  itl- 
regnlated  and  troublesome  fellow,  and  that  therefore,  and  for  other 
rea$ansj  the  directors  ^'  were  not  disposed  to  grant  him  any  favour  or 
indulgence/' 

The  affidavit  of  Dudman  stated,  amongst  other  things,  that  the  depo- 
nent  had  the  superintendence  of*  the  porters  at  the  Kingston  station ; 
that,  to  the  best  of  his  belief,  the  porters  at  that  station  carried  the 
hggt^ge  fti^d  parcels  of,  and  attended  upon,  the  passengers  arriving  by 
the  complainant's  omnibus  in  the  same  way  and  to  the  sanie  extent  as 
they  carried  the  lugg^e  and  parcels  of,  and  attended  upon,  the  other 
passengers  arriving  at  the  Kingston  station  by  any  other  omnibus  or 
public  or  private  conveyance ;  and  that,  so  far  as  he  was  aware,  no  goods 
had  ever  been  brought  by  the  said  omnibus  to  the  Kingston  station  for 
carriage  on  the  said  railway,  other  than  the  luggage  of  passengers,  and 
small  parcels ;  and  that  no  complaint  had  ever  been  made  to  the  deponent 
by  any  passengers  travelling  upon  the  said  railway  to  and  from  the 
Kingston  station,  of  the  insufficiency  of  the  omnibus  accommodation 
provided  at  the  station }  and  that,  in  the  judgment  of  the  deponent,  the 
(HBnibus  worked  by  Williams  to  and  from  the  said  station  and  Kingston 
and  Korbiton,  afforded  ample  accommodation  for  aU  paaeengere  and 
fyra^  to  and  from  the  said  etatiim  and  Kinggton  and  Nofbiion. 

^Several  other  affidavits  were  produced,  which,  besides  contain-  ri^t^w 
ing  a  vast  deal  of  irrelevant  matter,  reiterated  in  every  conceiv-  ^ 
able  shape  the  denial  that  any  passenger  had  sustained  or  could  sustain 
inconvenience  or  annoyance  from  any  want  of  attention  or  accommoda- 
tion at  the  station ;  and  one  of  them  gave  the  particulars  of  a  pugilistic 
contest  which  had  occurred  at  the  gates  of  the  station,  between  the  driver 
of  Williams's  omnibus  and  the  conductor  of  Marriott's,  and  which  resulted 
in  the  fracture  of  the  conductor's  leg.  Williams  also  made  an  affidavit 
vehemently  protesting  that  his  conveyance  gave  the  public  all  the  accom- 
modation that  could  be  desired,  and  that  there  was  not  throughout  the 
year  more  than  sufficient  traffic  to  and  from  the  Kingston  station  to 
afford  a  fair  remuneration  to  one  omnibus. 

The  above  affidavits  having  been  read, 

Lueh^  on  behalf  of  the  complainant,  proposed  to  file  additional 
affidavits  in  answer  to  "  new  matter"  therein  contained.  The  affidavits 
so  proposed  to  be  filed  were  those  of  four  inhabitants  of  Hampton  Wick 
and  four  of  Kingston,  complaining  of  inconvenience  which  they  had 
sustained  from  the  conduct  pursued  towards  Marriott  by  the  company. 

BovUl^  for  the  company,  objected  that  these  affidavits  were  not  in 
answer  to  new  matter,  but  merely  contained  allegations  confirmatory  of 
the  matters  already  stated  in  the  affidavits  upon  which  the  rule  was 
moved. 

The  Court  seemed  to  think  that  the  affidavits  ought  not  to  be  received ; 


607  IN  RE  MARRIOTT.    H.  T.  1857- 


but  it  became  uonecessar j  formally  to  decide  the  point    The  affidavits, 

however,  were  handed  in,  and  filed* 

^f^CiRl      So^^  Ai^d  Sawktns  proceeded  to  show  cause. — This  '^is  a 

-*  question  of  serious  importance  to  railway  companies;  for,  if  Mr. 
Marriott  can  insist  upon  driving  his  omnibus  into  the  station  yard  of  the 
South  Western  Railway  Company  at  Eangston,  what  is  to.  prevent  every 
Paddington  omnibus  from  being  driven  into  the  station  of  the  Great 
Western  railway  to  ply  for  passengers  ?  Seeing  that  competition  must 
necessarily  be  productive  of  confusion  and  riot,  the  company  have 
thought  fit  to  make  arrangements  with  Mr.  Williams  to  provide  suffi- 
cient accommodation  by  means  of  omnibuses  for  passengers  coming  to 
and  going  from  the  railway.  [Goceburn,  0.  J. — ^According  to  your 
affidavits,  the  company  provides  that  sort  of  accommodation  for  the  peo- 
ple of  Kingston  and  Norbiton  only ;  whereas,  it  appears  that  there  are 
persons  who  come  from  Twickenham  and  Hampton  Wick  whose  sole 
reliance  must  be  on  Marriott's  omnibus.  The  avowed  object  of  exclud- 
ing Marriott,  is  to  avoid  competition,  which  is  generally  supposed  to  be 
beneficial  in  all  other  matters.  It  may  be  that  the  company  would  not 
be  bound  to  admit  aU  vehicles  of  this  description ;  but  here,  it  seems, 
they  exclude  all  but  one.  Orbsswbll,  J. — The  words  of  the  statute 
are,  ^^  undue  or  unrea%onabU  preference,"  or  ^^  undue  or  unrea^onaiU 
prejudice,  "(a)  If  the  wants  of  the  public,  or  the  convenience  of  the 
company,  make  it  desirable  to  admit  or  to  exclude  omnibus  A.  or  omnibus 
B.,  it  may  be  that  they  would  be  justified  in  so  doing.]  Williams  being 
under  the  more  immediate  control  of  the  company,  a  preference  is  given 
to  him,  in  return  for  his  undertaking  to  secure  ample  accommodation  for 
the  public.  [Grbsswbll,  J. — ^That  is  granting  him  a  monopoly  for  cer- 
tain considerations.  Unless  you  can  show  that  it  is  reasonable,  with 
reference  to  the  safety  of  the  public  and  the  maintenance  of  order  in  the 
*^nQ1  ''^^^^^'  7^^  ^^^  directly  within  the  prohibition  of  the  statute 

^  ^against  the  giving  ^'  any  undue  or  unreasonable  preference  or 
advantage  to  or  in  favour  of  any  particular  person  or  company."]  It 
is  sworn  that  there  never  has  been  any  complaint  of  want  of  accom- 
modation on  the  part  of  the  company.  [Gresswell,  J. — Suppose  there 
is  not  any  want  of  accommodation, — how  does  it  appear  that  the  admis- 
sion of  the  complainant's  omnibus  would  impose  any  undue  or  unneces^ 
sary  trouble  or  inconvenience  upon  the  company  ?]  The  affidavits  show 
that  in  one  instance  at  least  serious  mischief  has  resulted  from  the  rivalry. 
[Grbsswbll,  J. — Rather  from  the  exclusion  of  Marriott.]  It  is  sub- 
mitted that  it  is  not  unreasonable  for  the  company  to  do  as  they  have 
done,  inasmuch  as  it  tends  to  secure  a  regular  and  unfailing  accommoda- 
tion to  the  public.  [Goceburn,  G.  J. — How  does  it  appear  that  the 
public  will  be  better  served  by  confining  the  facilities  to  one  individual 
than  by  open  competition  ?    Every  monopoly  might  be  upheld  upon  the 

(a)  Sm  the  Beetion,  anti,  p.  410. 
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Bame  grounds  as  jou  suggest.  Crksswell,  J. — Ton  do  not  show  that 
any  other  person  besides  Williams  and  Marriott  wishes  to  driye  his 
omnibus  into  the  station.]  Are  the  company  to  have  no  power  to  make 
regulations  giving  an  advantage  to  one  who  contracts  with  them,  and  for 
their  advantage,  to  supply  accommodation  at  all  times  to  the  public  ? 
They  might,  if  so  minded,  exclude  every  public  vehicle  from  their  prem- 
ises. [CoOKBURN,  C.  J. — Then  they  would  possibly  not  be  affording 
reasonable  facilities  for  receiving  and  forwarding  the  traffic,  and  so  might 
fall  under  the  lash  of  the  other  branch  of  the  clause.(a)]  The  object  is, 
to  accommodate  the  public,  not  to  give  a  preference  to  Williams.  [Cock- 
burn,  C.  J. — The  effect  is  so.  The  only  question  is,  whether  there  is  a 
corresponding  benefit  to  the  public.    I  see  none.] 

*Luih  and  Quain,  in  support  of  the  rule^  were  not  called  ri^r-yr^ 
upon.  '■ 

GocKBURN,  0.  J. — ^I  am  of  opinion  that  this  rule  must  be  made  absolute. 
It  seems  that  the  South  Western  Railway  Company  have  entered  into 
an  arrangement  with  one  Williams,  whereby  they  admit  his  omnibus  to 
the  door  of  the  station  at  Kingston  for  the  purpose  of  letting  down  and 
taking  up  passengers  and  their  luggage,  and  that  they  exclude  all  others. 
The  effect  is,  that  while  Williams  conveys  his  passengers  coming  from 
Kingston  and  Norbiton  to  the  door  of  the  booking-office,  Marriott's  pas- 
sengers, some  of  whom  come  from  Hampton  Wick  and  Twickenham,  being 
excluded  from  the  station  yard,  are  subjected  to  the  inconvenience  of 
being  set  down  with  their  luggage  in  all  weathers  at  the  gate,  which  is 
about  seventy-five  feet  distant  from  the  door  of  the  booking-office.  I  am 
of  opinion  that  that  is  giving  an  undue  and  unreasonable  preference  and 
advantage  to  and  in  favour  of  Williams,  and  brings  the  company  within 
the  provisions  of  the  statute  in  question.  I  see  no  sufficient  reason  why 
this  preference  should  be  given  to  one  omnibus,  to  the  exclusion  of 
another.  I  can  very  well  understand  that  a  case  might  arise,  where,  by 
reason  of  the  limited  extent  of  their  premises,  a  railway  company  might 
be  justified  in  making  arrangements  for  the  admission  of  a  certain  number 
only  of  public  vehicles.  But  nothing  of  the  kind  is  suggested  here.  It 
is  said  that  the  arrangement  entered  into  by  the  company  with  Williams 
enables  them  to  secure  better  accommodation  for  the  public.  But,  in 
the  first  place,  the  company  do  not  show  facts,  even  as  regards  the 
inhabitants  of  Kingston  and  its  vicinity,  whence  we  can  infer  that 
reasonable  accommodation  would  not  be  secured  at  least  as  well  without 
this  arrangement ;  and,  in  the  next  place,  assuming  that  it  may  be  a 
convenient  arrangement  as  far  as  '^'the  Kingston  people  are  con-  r^r-i-i 
cemed,  it  does  not  apply  to  the  rest  of  the  public.  Looking  at  *- 
all  the  circumstances,  it  does  not  appear  to  me  that  any  public  benefit  is 
shown,  to  justify  the  course  pursued  by  the  company.    But,  on  the 

(a)  Aat^,  p.  411.    Aa  to  tUf,  Mt  tho  obMrratton  of  CrofiwoU,  J.,  in  Ozkde'i  Caao,  ut),  p. 
498. 
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contrary,  I  am  of  opinion,  that,  as  the  result  of  the  arrangement^  the 
balance  of  conyenience  is  against  the  public,  and  that  this  is  a  case  of 
ondne  and  unreasonable  preference  within  the  meaning  of  the  statnte, 
irithout  any  correqtondixi^  advantage  to  the  public  to  justify  it  I 
therefore  think  the  rule  should  be  made  absolute  to  the  extent  of  enjoin- 
ing the  company  to  admit  the  complainant's  omnibus  into  the  station  of 
their  railway  at  all  reasonable  times,  for  the  purpose  of  reciBiTing  and 
setting  down  passengers  and  goods,  in  the  same  manner  .and  to  the  sane 
extent  as  other  public  vehicles  of  a  similar  description  are  admitted  mto 
the  yard  for  that  purpose.  But,  as  to  the  rest  of  the  rule,  that  which  is 
asked  is  too  vsgae,  and  should  be  omitted. 

Crbsswbll,  J. — I  am  of  the  same  opinion.  It  appears  to  me,  that, 
by  the  course  piursqed  by  the  company  in  arbitrarily  exduding  Marriott's 
omnibus  from  the  station  yard,  the  passengers  are  subjected  to  an  undue 
inc<mvenience,  and  that  therefore  the  rule  should  be  made  absolute. 

Williams,  J. — ^I  anr  of  the  same  opinion,  though  I  should  have 
thought  differently  if  it  were  to  be  taken,  that,  in  owning  to  this  cou- 
clusion,  we  must  lay  it  down  as  a  generid  rule  that  all  public  vehicles 
have  a  right  to  enter  any  rulway  station  for  the  purpose  of  receiviug  or 
taking  up  or  setting  down  or  delivering  passengers  and  goods.  The 
present  case  is  dedded  upon  its  own  speciid  circumstances, 
^f-^on  Gbowbrr,  J. — ^I  also  am  of  opinion  that  this  rule  ^should  be 
-^  made  absolute  to  the  extent  stated  by  the  Lord  Chief  Justice,  on 
the  ground  that  the  company,  by  the  course  of  conduct  pursued  by 
them  towards  the  complainant,  have  subjected  him  and  his  passengers 
to  a  greater  degree  of  inconvenience  than  the  passengers  by  Williams's 
omnibus  have  been  subjected  to.  For  instance,  all  passengers  who  come 
from  Teddington  and  Hampton  Wick  by  the  complainant's  omnibus  are 
subjected  to  the  inconvenience  of  being  set  down  at  the  gate  of  the 
station  yard,  whereas  Williams's  passengers  coming  from  Kingston  and 
Norbiton  are  aUow^  to  be  driven  into  the  yard  and  up  to  the  door  of 
the  booking-office.  That  is  clearly  giving  the  one  set  of  passengers  an 
undue  and  unreasonable  preference  and  advantage  over  the  others,  a&d 
constitutes  one  of  those  oases  in  which  the  legislature  has  by  the  reo&ki 
statute  authorized  us  to  interfere. 

Lush  asked  for  the  costs  of  the  application. 

Bovilly  Q.  G.,  objected  that  the  rule  did  not  ask  for  costs. 

Gr£68W£LL,  J. — If  the  rule  had  asked  for  the  costs,  I  do  not  know 
that  we  should  have  given  them,  under  the  circumstances.  But,  is  there 
any  instance  of  costs  being  given  where  they  are  not  asked  for  in  the 
iTule  ? 

Williams,  J.— Gan  tthe  complainant  be  in  a  better  position  than  he 
would  have  been  in  if  the  rule  had  been  made  absolute  without  any  cause 
shown  ? 

Prentice f  Amieu$  Curias^  mentioned  a  case  where  upon  a  motion  for  a 
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mandamus  to  justices  under  Jervis's  Act,  11  k  12  Vict.  c.  44,  the  court 
of  Queen's  Bench  a  *few  dap  ago  told  him  that  he  must  not  ask  rf^c-io 
for  costs  on  the  rule  nisL  '- 

Cresswsll,  J. — ^It  will  be  well  for  Mr.  PreiUide^  when  cause  is  shown 
against  that  rule,  to  be  prepared  to  meet  an  argument  that  he  is  too  late 
to  ask  for  costs  when  the  rule  is  made  absolute. 

BcmlL — The  ease  referred  to  is  totally  different  from  the  present. 
There,  the  act  gave  the  court  a  statutable  power,  s.  5  providing,  ^^  that, 
if,  after  due  service  of  such  rtde,  good  cause  shall  not  be  shown  against 
it,  the  said  court  may  make  the  same  absolute  with  or  without  or  upon 
payment  of  costs,  as  to  them  shall  seem  meet.** 

CooKBU&N,  C.  J. — ^What  more  is  that  than  giving  the  court  the  power 
it  has  in  all  cases  to  give  or  to  withhold  costs?  A  general  rule  of 
practice  has  been  laid  down,  that  costs  shall  not  be  given  unless  they 
are  asked  for  by  the  rule. 

Lush. — The  motion  is  for  a  writ  of  injunction.  Upon  the  argumenti 
the  court  might  find  it  necessary  to  refer  the  matter  to  an  engineer  or 
barrister.  The  case  differs,  therefore,  from  the  ordinary  case  of  a 
motion  which  may  be  disposed  of  on  cause  shown.  If  costs  were  asked 
for  on  the  motion,  they  could  only  be  the  costs  of  the  rule,  and  not  costs 
of  any  ulterior  proceedings. 

Gresswell,  J. — Why  not?  The  usual  way  of  asking  for  costs,  is, 
'^  together  with  the  costs  of  and  occasioned  by  this  application."  In 
Bansome's  Case,  ante,  p.  437,  costs  were  asked  by  the  rule. 

Williams,  J. — ^If  you  had  moved  the  rule  with  costs,  you  would  have 
incurred  the  risk  of  paying  costs  in  the  *event  of  its  being  dis-  r^e^A 
charged ;  for,  though  the  court  may  discharge  with  costs  a  rule  ^ 
which  does  not  ask  for  costs,  it  is  by  no  means  a  matter  of  course  to 
do  so. 

OocKBURN,  G.  J.,  (after  a  short  conference  with  the  rest  of  the  court.) 
— Although  the  power  to  give  costs  in  these  cases  arises  upon  the  statute, 
we  think  it  is  better  to  adhere  to  the  general  rule,  not  to  give  them 
where  they  are  not  asked  for  by  the  rule,  unless  there  are  special  circum- 
stances. Rule  absolute,  without  co8ts.(a) 

(a)  The  role  wm  dnwn  up  u  foUowi:  "  It  la  ordered  that  a  writ  of  injtnelion  do  ifsue  agiinft 
the  Mid  London  and  Soath  Wef (em  Railway  Companj,  enjoining  them  to  admit  the  omnibni  of 
the  nid  William  Adolphua  Marriott  into  the  jard  of  the  Kingston  station  of  their  railway  at  aU 
reasonable  times,  for  the  pnrpose  of  forwarding,  .reeeiTing,  and  delivering  trafflo  npon  and  Anpa 
their  said  railway,  and  in  the  tame  manner  and  to  the  same  extent  as  other  pablie  ▼ehiclet  ot  • 
similar  description  are  admitted  into  the  said  yard  for  that  purpose." 
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*515]  *BAKER  v.  THE  BANK  OP  AUSTRALASIA.    Jem.  29. 

A  bill  wu  drawn  by  tha  Melbourne  bnmoh  of  the  Bmnk  of  AnstraUiU  opon  their  house  io  Lob- 
doB,  in  favonr  of  a  mairied  woman,  and  remitted  to  her  by  her  hniband,  and  dnly  aeeepted  hj 
the  London  honae.  After  the  bill  had  been  to  aeoepted,  and  had  been  endorsed  bj  the  wife 
for  value,  bat  before  its  matority,  the  hosband  (who  had  in  the  meantime  airiTed  in  this 
coantry)  gave  notioe  to  the  bank  not  to  pay  it,  his  wife  baring  eloped.  The  bill  beeomiag 
doe,  and  the  bank  being  sned  by  the  endorsee :— Held,  not  a  ease  for  an  interpleader,— de- 
fendants haidng  an  interest  in  the  snligeot-matter  of  the  suit,  and  the  qnestion  whether  or  aot 
they  were  estopped  from  contesting  the  payee's  right  to  endorse  not  being  one  which  could  be 
tried  in  an  issue  between  the  plaintiff  and  the  claimant 

Coleridge,  on  a  former  day  in  thia  terni|  obtained  an  interpleader 
rale,  under  the  following  circumstances : — 

The  Bank  of  Australasia  carries  on  its  business  at  No.  4,  Tbreadneedle 
Street,  London,  having  branches  in  the  several  Australasian  colonies,  and, 
amongst  others,  one  at  Melbourne.  On  the  4th  of  August,  last,  a  bill 
for  54Z.  was  drawn  upon  and  directed  to  the  Bank  of  Australasia  in 
Tbreadneedle  Street,  by  the  branch  bank  at  Melbourne,  payable  thirty 
days  after  sight  to  the  order  of  Sarah  Ann  Abraham ;  which  bill  was 
accepted  by  the  said  Bank  of  Australasia  in  Tbreadneedle  Street  on  the 
21st  of  November,  and  was  endorsed  by  Sarah  Ann  Abraham.  The  bill 
when  accepted  was  given  up  to  Sarah  Ann  Abraham,  the  payee.  A  few 
days  after  the  bill  had  been  accepted,  a  person  called  at  the  office  of  the 
bank  in  Tbreadneedle  Street,  who  represented  himself  to  be  the  husband 
of  the  said  Sarah  Ann  Abraham,  the  payee,  and  stated  that  he  had 
remitted  the  said  bill  to  her  from  Melbourne,  in  a  letter,  and  that  he 
had  arrived  in  London  shortly  after  the  receipt  of  the  bill  by  her,  and 
found  her  cohabiting  with  another  man ;  and  that  he  had  called  in  con- 
sequence at  the  office  to  stop  payment  of  the  bill.  A  written  notioe  to 
the  same  effect  was  subsequently  served  upon  the  bank.  On  the  bill 
becoming  due,  viz.  on  the  24th  of  December,  it  was  duly  presented  at 
the  bank  for  payment,  and  refused,  and  notice  thereof  was  given  to 
Abraham's  attorney.  On  the  6th  of  December,  a  demand  of  payment 
was  made  upon  the  bank  by  an  attorney  on  behalf  of  one  William  Baker, 
i^ti'ifi^  *who  was  represented  to  be  the  holder  thereof;  and  on  the  30th 
^  the  bank  was  served  with  a  writ  of  summons,  and  with  a  decla- 
ration on  the  8th  instant. 

The  affidavit  upon  which  the  motion  was  founded,  after  setting  forth 
the  above  facts,  stated  that  the  bank  were  threatened  with  proceedings 
at  the  suit  of  Abraham  if  they  paid  the  amount  of  the  bill  to  Baker, 
and  negatived  collusion. 

Regan  v.  Serle,  9  Dowl.  P.  C.  193,  was  referred  to. 

Prentice  showed  cause  on  behalf  of  Baker,  upon  an  affidavit  alleging 
that  he  was  the  bon&  fide  holder  of  the  bill  for  value,  having  discounted 
it  for  the  payee  on  the  22d  of  November  last,  who  then  endorsed  it  to 
him ;  that  be  took  the  bill  upon  the  faith  of  the  defendants'  acceptance, 
and  in  the  bonfi  fide  belief  that  Sarah  Ann  Abraham,  the  payee  thereof* 
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bad  authority  to  endorse  it ;  and  that  there  was  no  collusion,  agreement, 
or  understanding,  either  directly  or  indirectly,  between  the  said  Sarah 
Ann  Abraham  and  himself,  or  between  any  other  person  acting  on  her 
behalf  and  himself,  in  reference  to  the  bill.  This  clearly  is  not  a  case 
for  relief  under  the  interpleader  act.  A  defendant  is  only  entitled  to 
eall  upon  the  plaintiff  and  a  third  party  to  interplead,  where  he  can 
show  by  affidavit  *^  that  he  does  not  claim  any  interest  in  the  subject- 
matter  of  the  suit."  Here,  the  defendants  do  claim  an  interest  in  the 
tubject-matter.  [CocKBURK,  G.  J. — They  are  interested  only  to  the 
extent  of  seeing  that  they  pay  the  money  to  the  right  person.]  This  is 
a  case  of  contract :  and  there  are  many  authorities  to  ehow  that  it  is 
not  within  the  act.  Thus,  in  Grant  v.  Fry,  4  Dovrl.  P,  G.  185,  it  was 
held  that  a  contested  claim  to  a  reward  advertised  for  the  apprehension 
of  a  felon,  cannot  be  made  the  subject  of  a  motion  under  the  act.  So, 
in  Newton  v.  Moody,  7  DowL  P.  G.  582,  it  was  held,  that,  where  a  party 
has  given  a  promissory  '''note  for  money  due  by  him  and  which  is  r^ccio 
deposited  with  a  third  person  for  the  benefit  of  a  creditor,  and  *- 
an  action  is  brought  upon  it  by  the  trustee,  it  is  no  ground  for  obtaining 
relief  under  the  interpleader  act,  that  an  action  is  anticipated  at  the 
instance  of  the  creditor :  and  Goleridge,  J.,  observed, — ^^  It  cannot  be 
Bud  diat  the  defendant '  does  not  claim  any  interest  in  the  subject-matter 
of  the  suit.'  It  is  a  matter  of  interest  to  him  to  know  to  whom  he  is 
to  pay  the  money/'  Again,  in  James  v.  Pritchard,  7  M.  &  W.  216,t 
the  defendant,  having  bought  a  rick  of  hay  from  the  plaintiff  (who  was 
the  executor  de  son  tort  of  M.  S.),  before  payment  of  the  price  received 
notice  from  a  third  party  stating  that  he  was  administrator  of  M.  S., 
and  demanding  payment  of  the  sum  for  which  it  had  been  sold :  the 
defendant  being  subsequently  sued  by  the  plaintiff  for  the  price  of  the 
hay, — ^it  was  held  that  he  was  not  entitled  to  relief  under  the  interpleader 
act.  And  in  Dalton  v.  The  Midland  Railway  Gompany,  12  G.  B.  458  (E.  G. 
L.  IL  vol.  74),  an  action  having  been  brought  by  A.  against  a  railway 
company  to  recover  dividends  due  upon  certain  consolidated  stock  of 
the  eompany,  and  B.  claiming  to  be  the  registered  proprietor  of  the 
stock  in  respect  of  which  the  dividends  were  sought  to  be  recovered  by 
A, — it  was  held  that  the  company  were  not  entitled  to  relief  under  the 
interpleader  act.  Turner  v.  The  Mayor  &;c.  of  Kendal,  13  M.  &;  W. 
171,t  is  an  authority  to  the  same  effect.  Besides,  it  is  clear,  upon  the 
facts  disclosed  on  the  affidavits,  that  the  bank  can  have  no  defence  to 
this  action ;  for,  they  are  estopped  from  contending  that  Sarah  Ann 
Abraham,  in  whose  favour  the  bill  was  drawn  by  their  branch  bank  at 
Melbourne,  had  no  authority  to  endorse :  SmiUi  v.  Marsack,  6  G.  B. 
486  (E.  0.  L.  B.  vol,  60) ;  Halifax  v.  Lye,  8  Exch.  446,t  6  D.  &  L., 
424;  Bylee  on  Bills,  7th  edit.  p.  171. 

"         *  "^ "     [♦620 


Bu$hbjff  for  the  claimant,  suboatted  that  the  authority  *of  the 
wife  to  endorse  the  bill  was  revoked,  and  that  the  bank  had  no 
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answer  to  his  claim.  It  appeared  from  his  affidavit  that  he  arrived  in 
England  on  the  23d'  of  Novemher,  and  on  the  following  morning,  having 
discovered  his  wife^is^  infidelity,  gave  notice  to  the  bank  not  to  pay  the 
bill. 

Coleridge^  in  support  of  the  rule. — ^No  doubt,  the  authority  of  a 
wife  to  endorse  may  be  revoked :  and  it  was  so  here.  The  drawer  of  a 
bill  by  accepting  it  only  admits  what  appears  upon  the  face  of  it 
[Ck>OEBURir,  G.  J. — Have  yon  any  authority  to  show  that  this  is  a  casa 
within  the  statute  ?]  The  case  of  Regan  v.  Serle,  9  Dowl.  193,  is  an 
authority  for  that.  There,  actions  were  commenced  by  two  penoni 
claiming  to  be  the  lawful  owners  of  a  bill  of  exchange,  against  the 
acceptor :  and  an  issue  was  directed  to  try  who  was  lawfully  entitled  to 
recover  on  the  bill,  and  the  acceptor  was  relieved  from  all  claim  in 
respect  of  costs,— -on  his  bringing  the  amount  of  the  bill  into  court 
[CocEBURN,  G.  J. — The  question  does  not  seem  to  have  been  raised 
there.]  It  may  be  conceded  that  a  party  cannot  obtain  relief  under  th^ 
interpleader  act,  where  he  has  contracted  a  personal  liability  to  either 
of  the  contending  parties:  Patorni  v.  Campbell,  12  M.  &  W.  277,t— 
following  the  rule  in  equity  as  laid  down  in  Crawshay  v,  Thornton^  2 
Mylne  &  K.  1.  [Growder,  J. — Is  not  the  acceptance  of  a  bill  a  con- 
tract to  pay  the  amount  to  the  holder  ?]  In  one  sense  it  undonbtedlj 
is.  [CocEBURN,  C.  J. — What  form  of  issue  do  you  propose  ?]  Whether 
or  not  the  plaintiflf  had  a  right  to  be  the  holder  of  the  bill.  [Cri^ 
WELL,  J. — It  may  be  that  the  plaintiff  may  be  entitled  to  be  the  holder 
of  the  bill,  and  yet  the  defendants  may  be  liable  to  pay  the  amount  to 
the  claimant.  Crowbrr,  J. — The  question  of  estoppel  could  not  be 
tried  in  an  issue  between  the  claimant  and  the  present  plaintiff.]  It  is 
^.^^^  in  the  discretion  of  the  court  to  *grant  an  issue  or  not.  [Cress^ 
-^  WELL,  J. — ^We  have  no  discretion  to  grant  an  issue,  unless,  as 
my  Brother  Growder  suggests,  it  be  to  try  the  very  question  between 
the  party  seeking  to  interplead  and  the  original  party.]  In  Crellin  f. 
Leyland,  6  Jurist,  738,  a  sum  of  money  had  been  deposited  by  the 
plaintiff  while  sole  with  the  defendants,  who  were  bankers,  and  the  lat- 
ter were  afterwards  served  with  notice  by  one  M'Gill  that  the  plaintiff 
was  married  to  him,  and  that  they  were  not  to  pay  over  the  money  to 
her :  the  plaintiff  disputed  the  marriage ;  and  the  Court  of  Queen's 
Bench  held  that  the  case  was  within  the  interpleader  act.  In  Frost  9. 
Hayward,  12  Law  Journ.  Exch.  242,  an  action  having  been  brought  by 
the  assignees  of  a  bankrupt  against  a  banker,  to  recover  money  depos- 
ited with  him  by  the  bankrupt,  and  the  bankrupt  claiming  the  money  as 
trustee  of  a  marriage  settlement,  alleging  it  to  be  part  of  the  trust-fund, 
the  court  on  an  interpleader  rule  directed  an  issue  between  the  bankropt 
and  his  assignees,  to  try  whether  the  money  was  part  of  the  trust-fund 
or  not.  [Crbsswell,  J. — The  argument  on  the  other  side  is,  that  the 
bank  contracted  to  pay  the  money  to  the  order  of  Mrs.  Abraham. 
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Cbowder,  J. — In  Prestwiek  v.  Marshall,  5  M.  &  P.  513,  7  Bingh.  565 
(E.  C.  L.  R.  vol.  20),  4  C.  &  P.  594  (E.  C.  L.  R.  vol.  19),  it  was  held 
that  the  endorsement  by  a  married  woman,  with  her  husband's  assent, 
of  a  bill  drawn  by  her,  is  binding  upon  him,  and  will  pass  the  interest 
in  the  bill  to  the  endorser,  so  as  to  enable  him  to  sue  the  acceptor.] 

CocKBURN,  G.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  unnecessary  to  determine  on  the  present  occasion  whether  or  not 
this  is  a  case  within  the  act.  It  is  enough  for  us  to  say  that  it  is  one 
in  which  we  ought  not  to  interfere.  It  is  impossible  to  frame  an  issue 
between  the  parties  who  are  called  upon  to  interplead,  in  which  the  real 
question  could  be  tried,  *viz.  whether,  the  drawers  of  the  bill  r^^oo 
having  drawn  it  in  favour  of  Mrs.  Abraham,  the  acceptors  (who  ^ 
are  identified  with  the  drawers)  are  estopped  from  denying  her  right  to 
endorse.  That  is  a  grave  question,  which  ought  to  be  decided  in  such 
a  manner  as  that  the  opinion  of  a  court  of  error  could  be  taken  upon 
it;  otherwise  great  injustice  might  be  done. 

Crbsswbll,  J. — ^I  am  of  the  same  opinion.  There  is  a  good  deal  of 
aathority  for  saying  that  this  case  is  not  within  the  act.  The  recital 
in  8.  1  shows  that  the  act  was  intended  for  the  relief  of  persons  who 
are  sued  without  having  any  interest  in  the  subject-matter.  Here,  it  is 
sought  to  make  the  defendants  pay  damages  for  not  paying  to  the 
holder,  according  to  their  contract,  the  amount  of  the  bill.  The 
defendants,  therefore,  clearly  have  an  interest  in  the  subject-matter  of 
the  suit.  A  question  may  arise  whether  the  defendants  have  entered 
into  an  absolute  contract  binding  them  to  pay  the  bill  to  the  endorsee 
of  Mrs.  Abraham,  or  whether  they  have  contracted  to  pay  the  amount 
to  the  proper  owner,  or  both.  That  cannot  be  tried  on  a  simple  issue 
between  the  plaintiff  and  the  claimant. 

Crowdbr,  J. — I  also  think  it  is  very  doubtful  whether  this  is  a  case 
within  the  contemplation  of  the  act.  But  it  is  quite  clear,  that,  as  a 
matter  of  discretion,  the  court  ought  not  to  grant  the  rule.  There  is 
much  ground  for  saying  that  the  defendants,  by  accepting  a  bill  in  this 
form,  are  estopped  from  denying  the  right  of  Mrs.  Abraham  to  endorse 
it.  I  agree  with  my  Lord  and  my  Brother  Cresswell  in  thinking  that 
it  would  be  impossible  to  frame  an  interpleader  issue  so  as  to  try  the 
real  question.  The  intention  of  the  act  was,  to  substitute  the  claimant 
fer  the  original  defendant  so  as  to  try  the  whole  ^question.  If  r^t-qo 
that  cannot  be  done,  the  case  is  not  within  the  act.  ^ 

WiLLBS,  J.,  not  having  heard  the  whole  of  the  argument,  pronounced 
no  opinion. 

BuMhby  asked  for  costs  on  behalf  of  Abraham,  he  having  been  com- 
pelled to  appear. 

Coleridge. — Abraham  is  clearly  not  entitled  to  costs,  he  having,  by 
telling  the  defendants  that  he  would  hold  them  responsible,  compelled 
them  to  come  to  the  court. 
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Per   Curiam. — The  plaintiff's  costs  will  be  costs  m  the  came. 
Abraham's  costs  must  be  paid  at  once. 

Role  aocordbglj. 


^^^.^  *DOSSETT  V.   HARDING,   the  Official  Manager  of  THE 
^^^J  ROYAL  BRITISH  BANK.    Jim.  80. 

The  18th  seotioQ  of  the  7  A  8  Tiot  o.  IIS,  which  prMoribet  the  form  of  aienioftal  lo  be  filed  •! 

the  stamp-ofllee,  is  dtreofoty  only ;  an  ioaoeanoj,  therefore,  In  the  hoxlinfr   «c.  ^.  %  nfet- 

enoe  to  the  7  G.  4,  e.  A%  inetead  of  to  the  7  A  8  Viet.  e.  118,— doei  not  proTont  iti  being  eti- 

denoe  against  the  persons  therein  named  as  shareholders. 
Whether  s.  11  makes  it  eondntiM  OTidenee, — ^ucere  f 
A  shareholder  whose  name  Is  properly  Inserted  in  the  last  Mtom  or  memorial  lllod  at  the  iIbb^ 

offloe,  cannot  get  rid  of  his  liabilitj  under  s.  21,  by  a  subsequent  boni  fide  tnufer  ef  Ui 

shares. 
It  is  no  objeetion  to  the  notlee,  under  s.  \%  (hat  It  IntiflKles  an  intMitieii  to  more  spiiit  («» 

^enoiw,  and  the  applioation  is  oonflned  to  an*. 

Btlbs,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  nie  ctlling 
upon  Charles  Bird  Kelsham  to  show  cause  why  execution  upon  the 
judgment  recovered  by  the  plaintiff  in  this  cause  for  2972.  28.  shovM 
not  be  issued  against  the  person,  property,  and  effects  of  the  s&id 
Charles  Bird  Kelsham  as  a  shareholder  of  the  said  bank,  to  satirfj  tbe 
plaintiff  in  the  sum  of  2162. 129.  2d.  now  remaining  due  in  respect  of 
the  said  judgment,  with  interest  thereon  from  the  date  of  the  said 
judgment,  pursuant  to  the  7  &  8  Vict.  c.  118,  and  why  the  said  C.  B. 
Kelsham  should  not  pay  to  the  plaintiff  or  his  attorney  the  costs  rf  the 
application,  and  of  the  application  to  Willes,  J. 

The  affidavits  upon  which  the  motion  was  founded,  stated  that  tke 
action  was  brought  to  recover  the  balanoe  of  moneys  received  bj  tbc 
Royal  British  Bank  as  the  bankers  of  the  plaintiff;  that  judgment  was 
signed  for  want  of  a  plea  on  the  12th  of  December  last  for  29U  lOi. 
1(2.,  and  the  costs  had  been  taxed  at  51.  ll*.  lid.,  and  a  fi.  fa.  issued  ^ 
on  the  15th  of  Decemfber  against  the  effects  of  the  bank,  and  delivered , 
to  the  sheriffs  of  London  for  execution,  with  a  notice  endorsed  thereoi 
that  the  Royal  British  Bank  was  an  incorporated  company  lately  cant- 
ing on  business  at  the  South  Sea  House,  Threadneedle  Street;  that 
the  writ  had  been  returned  nulla  bona,  and  had  therefore  been  inefe^ 
tual  to  obtain  satisfaction  of  the  amount  recovered  by  the  judgment; 
^cqtn  *that  the  place  above  named  was  the  chief  office  of  the  bankit 
-'  where  the  principal  part  of  its  business  was  carried  on ;  thil 
the  officer,  on  proceeding  to  execute  the  writ  there,  saw  Mr.  Harding 
who  stated  that  he  was  appointed  by  the  Court  of  Chancery  the  official 
manager  of  the  company,  and  that  he  claimed  all  the  property  and 
effects  of  the  company  as  such  official  manager,  and  that  die  compsojf 
had  no  effects  whereon  the  writ  could  be  levied ;  that,  on  the  24th  of 
September,  1856,  an  order  was  made  by  Kndersley,  V.  C,  to  wind  if 
the  affairs  of  the  company  under  the  provisieai  ef  fte  Windmg-op  Ac^ 
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11  k  12  Viet.  e.  46,  and  the  Baid  Mr.  Harding  had  been  appointed 
official  manager  thereunder  ;  that  a  petition  for  adjudication  in  bank* 
raptcj  had  been  filed  against  the  bank,  whereunder  the  said  companj 
was  on  the  8th  of  October  last  duly  adjudged  bankrupt,  and  assignees 
were  appointed  on  the  6th  of  November  last ;  that  the  deponent  had 
been  informed  by  a  clerk  in  the  Inland  Bevenue  Office,  Somerset 
House,  who  has  ^e  custody  of  the  returns  made  by  or  on  behalf  of  the 
Royal  British  Bank,  that  the  last  retum(a)  made  by  the  Boyal  British 
Bank  was  in  or  about  the  month  of  June  last ;  that  the  name  of  the 
said  C.  B.  Kelsham  appeared  therein  as  a  shareholder;  that  the 
plaintiff  had  proved  his  debt  in  the  Court  of  Chancery  against  the 
company  in  pursuance  of  the  requisitions  of  the  Winding-up  Act,  and 
had  also  proved  his  debt  under  the  fiat,  pursuant  to  the  7  &  8  Vict,  c 
111,  8. 10 ;  and  that  the  plaintiff  had  received  under  the  bankruptcy  a 
dividend  of  802.  9««  IQd.  on  account  of  his  said  judgment. 

A  notice  of  the  plaintiff's  intention  to  apply  for  execution,  pursuant 
to  the  13th  section  of  the  7  &  8  Vict.  e.  118,  had  been  duly  served 
apon  Mr.  Kelsham.     This  notice  was  as  follows : — 

*<(  In  the  Common  Pleas.  [*626 

<<  Between,  &o.  &c. 

«  Whereas  a  judgment  was  obtained  on  the  12th  of  December,  1856, 
for  the  sum  of  291Z.  10«.  Id.  debt,  and  51.  lit.  lid.  costs,  in  Her 
Majesty's  Court  of  Common  Pleas  at  Westminster,  in  a  certain  action 
at  the  suit  of  the  above-named  plaintiff  against  the  said  official  manager 
of  the  Royal  British  Bank,  being  a  company  incorporated  under  and 
by  virtue  of  an  act,  &c.,  intituled,  &c. :  And  whereas  due  diligence  has 
been  used  by  and  on  behalf  of  the  said  plaintiff  to  obtain  satisfaction 
of  the  said  judgment  against  the  property  and  effects  of  the  said  com« 
pany:  And  whereas  there  is  not  nor  are  any  property  or  effects  of  the 
said  company  out  of  which  the  said  judgment,  or  any  part  thereof,  can 
be  satisfied :  And  whereas  you  William  Fanner^  of,  &c.,  and  CharleM 
Bird  KeUhamy  of,  &;c.,  are  shareholders  of  the  said  company  for  the 
time  being :  W®  hereby  give  you  notice,  that,  upon  the  expiration  of 
ten  days  next  after  the  service  of  this  notice  upon  you  the  said  William 
fanner  and  Okarles  Bird  Kelshamy  or  so  soon  after  the  expiration  of 
Buch  ten  days  as  conveniently  may  be,  an  application  will  be  made  in 
Her  Majesty's  Court  of  Common  Pleas  for  a  rule,  or  to  one  of  the 
judges  of  the  said  court  for  a  summons,  calling  upon  you  to  show 
cause  why  execution  should  not  issue  against  you  upon  the  said  judg  • 
ment  until  the  same  shall  be  satisfied.  Dated  this  18th  of  December, 
1856.  '  «  G.  S.  &  F. 

<<  Attorneys  for  the  above-named  plaintiff." 

<*  To  William  Fanner,  of,  &c.,  and 
Charles  Bird  Kelsham,  of,  &c." 

(a)  A  eopj  of  which  (duly  Ttrlfled)  wu  pro4iio«d. 
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A  summons  had  been  taken  out  before  Willes,  J.,  pursuant  to  this 
notice,  calling  upon  Mr.  Kelsham  to  show  cause  why  execution  should 
not  issue  against  him.  This  summons  came  on  for  hearing  on  the  9th 
♦^971  ^^^^^^^>  when  *that  learned  judge  ordered,  that,  upon  Mr.  Eel- 
-"  sham  bringing  lOOZ.  into  court,  and  admitting  the  above  notice 
in  time  and  in  other  respects  valid  and  subsisting  to  enable  the  pliuntiff 
to  move  the  court,  the  summons  should  stand  adjourned  until  after  such 
motion. 

Upon  the  hearing  of  this  summons,  an  affidavit  of  Mr.  Kelsham  was 
produced,  in  which  he  stated,  that  he  was  not  a  shareholder  of  the 
Royal  British  Bank,  nor  had  he  been  so  since  the  29th  of  August  last; 
that  the  only  shares  which  he  ever  held  of  and  in  the  said  bank  were 
ten  shares  which  were  purchased  in  his  name  with  the  money  and  in 
trust  for  and  for  the  sole  and  exclusive  use  and  benefit  of  George  Gil- 
lott,  and  which  said  shares  he  (Kelsham)  bon&  fide  sold  on  the  Stock 
Exchange  at  the  instance  and  for  the  benefit  of  the  said  George  Gillott, 
in  August  last,  for  82Z.  per  share,  and  the  same  were  then  purchased 
by  one  Joseph  Renfrey,  and  he  (Kelsham)  duly  executed  the  deed  of 
transfer  from  himself  to  Renfrey,  and  Renfrey  accepted  the  same  and 
paid  the  purchase-money,  which  he  (Kelsham)  always  held  at  the  dis- 
posal of,  and  had  as  to  the  greater  part  thereof  paid  over  to,  the  said 
George  Gillott ;  that  he  had  not  from  or  since  the  time  of  the  said 
transfer  (which  was  executed  on  the  29th  of  August  aforesaid)  been  t 
shareholder  of  or  in  the  said  bank,  nor  in  any  way  interested  in  the 
same,  or  in  any  shares  thereof  or  therein ;  and  that  the  only  notice 
which  had  ever  been  given  to  him  (Kelsham)  of  the  intention  to  obtain 
the  said  summons,  was  by  the  notice  above  set  out. 

Phipfon  now  showed  cause. — 1.  The  first  objection  which  was  taken 
before  the  learned  judge  at  Chambers,  was,  that,  being  a  proceeding 
under  an  act  of  parliament  which  gives  new  and  extraordinary  powers 
to  a  creditor  for  enforcing  payment  of  a  debt  due  to  him  from  the  bank, 
^.Q^^  it  was  essential  that  every  step  should  be  taken  in  ^strict  con- 
^  formity  with  the  provisions  of  the  act ;  and  that  it  was  incumbent 
on  the  party  applying  for  execution  against  a  shareholder  to  frame 
his  application  in  the  precise  terms  of  the  notice.  Here,  the  notice 
is  addressed  to  two  persons,  Fanner  and  Kelsham,  and  the  rule  is 
obtained  calling  upon  Kelsham  only.  [CocKBuaN,  C.  J. — ^How  is  he 
prejudiced  by  that  ?]  The  11th  section  of  the  7  fc  8  Vict,  c.  113,  gives 
the  shareholder  against  whom  an  execution  issues  &«r  a  debt  of  the 
company,  in  default  of  reimbursement  by  the  company,  a  right  to  claim 
contribution  from  the  other  shareholders.  If  the  application  had  fol- 
lowed the  terms  of  the  notice,  the  result  of  the  rule  might  have  been 
to  establish  that  Fanner  was  a  shareholder  jointly  with  him :  the  omis- 
sion, therefore,  to  join  him  in  the  application,  is,  to  remove  Kelsham 
from  one  mode  of  proof  against  a  co-contributor,  which,  in  the  event 
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of  a  defective  memorial  being  filed,  might  be  material.  [Growder,  J. 
— YoTL  rely  upon  the  chance  of  the  other  party  appearing  and  making 
an  admission.]  The  act  of  parliament  requires  a.  certain  course  to  be 
pursued ;  and  it  must  be  pursued  strictly.  2.  The  next  objection  was, 
that  there  was  no  evidence  that  Mr.  Kelsham  was  «  shareholder, — the 
memorial  filed  at  the  stamp-office  not  being  in  the  form  prescribed  by 
the  act.  The  16th  section  of  the  7  &  8  Vict.  c«  113,  enacts,  «  that, 
within  three  months  after  the  grant  of  the  said  letters  patent,  and 
before  the  company  shall  begin  to  carry  on  their  business  as  bankers, 
an  account  or  memorial  shall  be  made  out  according  to  the  form  con- 
tained in  schedule  A.,  wherein  shall  be  set  forth  the  true  title  or  firm 
of  the  company,  and  also  the  names  and  places  of  abode  of  all  the  mem- 
bers of  such  company  as  the  same  respectively  shall  appear  on  the 
books  of  such  company,  and  also  the  name  and  place  of  abode  of  every 
director  and  manager  or  other  like  officer  of  the  company,  and  the 
name  or  firm  of  every  bank  or  banks  established  or  to  be  established 
*by  such  company,  and  also  the  name  of  every  town  or  place  r^roq 
where  the  business  of  the  said  company  shall  be  carried  on^  and  a  ^ 
new  account  or  memorial  of  the  same  particulars  shall  be  made  by  the  said 
company  in  every  year  between  the  28th  of  February,  and  the  25th  of 
March,  while  they  shall  continue  to  carry  on  their  business  as  bankers ; 
and  every  |ach  memorial  shall  be  delivered  to  the  commissioners  of 
stamps  and  taxes  at  the  stamp-office  in  London,  &c. ;  and  the  company 
shall  from  time  to  time  cause  to  be  printed,  and  kept  in  a  conspicuous 
place  accessible  to  the  public  in  their  office  or  principal  place  of  busi- 
ness, a  list  of  the  registered  names  and  places  of  abode*  of  all  the  mem- 
bers of  such  company  for  the  time  being."  The  17th  section  enacts 
a  that  the  manager  or  one  of  the  directors  of  every  such  company  shall, 
from  time  tatime  as  occasion  shall  require,  make  out  in  manner  there- 
inbefore directed,  and  cause  to  be  delivered  to  the  commissioners  of 
stamps  and  taxes  as  aforesaid,  a  further  account  or.  memorial,  accord- 
ing to  schedule  B.,  of  the  name  and  place  of  abode  of  every  new 
director,  manager,  or  other  like  officer  of  such  company  and  also  of  the 
name  or  names  of  any  person  or  persons  who  shall  have  ceased  to  be 
members  of  such  company,  either  in  addition  to  or  instead  of  any  former 
member  or  members  thereof,"  &c.  The  18th  section  enacts  that  the 
several  memorials  aforesaid  shall  be  signed  by  the  manager  or  one  of 
the  directors  of  the  company,  and  ihall  be  verified  hy  <t  declaration  of 
such  manager  or  director  before  a  justice  of  the  peace  or  a  master  or 
master  extraordinary  of  the  High  Court  of  Chancery,  made  pursuant  to 
the  5  &  6  W.  4,  c.  62.  The  19th  section  enacts  « that  a  true  copy  of 
any  such  memorial,  certified  under  the  hand  of  one  of  the  commissioners 
of  stamps  and  taxes  for  the  time  being,  upon  proof  made  that  such 
certificate  has  been  signed  with  the  handwriting  of  the  person  certifying 
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*^^01  ^^  Bame,.  whom  it  shall  not  be  ^necessary  to  prove  to  be  a  com* 
-'  missioner  of  stamps  and  taxes,  shall  be  received  in  evidence  as 
proof  of  the  contents  of  such  memorial/'  &c.  Then  comes  the  21  st 
section,  irhich  enacts  <«that  the  persons  whose  names  shall  appear  from 
time  to  time  in  the  then  last  delivered  memorial,  and  their  legal  repre- 
sentatives, shall  be  liable  to  all  legal  proceedings  under  this  act,  as  ex- 
isting shareholders  of  the  company ;  and  shall  be  entitled  to  be  reim- 
bursed, as  such  existing  shareholders  of  the  company  only  out  of  the 
funds  or  property  of  the  company,  for  all  losses  sustabed  in  conse- 
quence thereof."  Now,  here,  the  memorial  which  is  relied  on  to  fix 
Mr.  Kelsham  as  a  shareholder  is  defective  in  two  respects, — ^it  does  not 
follow  the  prescribed  form  ;  and  it  is  verified  by  oath^  and  not  (as  the 
act  requires)  by  deelaratwn.  The  heading  to  the  form  in  schedule  A. 
to  the  T  &  8  Vict.  c.  118,  is  as  follows  :-^(<  Memorial  or  account  to  be 
entered  at  the  stamp-ofBce  in  London  in  pursuance  of  an  act  passed  in 
the  eighth  year  of  the  reign  of  Queen  Victoria,  intituled  An  act  to 
regulate  jointHSitock  banks  in  England,*'  whereas,  the  heading  to  the 
return  filed  here  is, — <<  Return  or  account  to  be  entered  at  the  stanp- 
office  in  London  on  behalf  of  the  Royal  British  Bank,  in  pursuance  of 
an  act  passed  in  the  seventh  year  of  the  reign  of  King  Greorge  the 
Fourth,  intituled  An  act  for  the  better  regulating  copartnerships  of 
certain  bankers  in  England,  "-^following  the  form  given  in  the  schedule 
to  the  7  Ck  4,  c.  46,  instead  of  that  given  in  the  7  fc  8  Vict.  c.  113. 
Now,  it  is  clear  that  no  memorial  can  be  evidence  against  a  shareholder, 
unless  it  is  a  memorial  under  this  act.  [Oookburn,  0.  J. — The  memo- 
rial here  was  evidently  intended  to  be  made  under  the  7  &  8  Vict.  c. 
113.  Suppose  this  memorial  had  been  headed  <<  Return  or  memorial  of 
the  registered  shareholders  of  the  Royal  British  Bank,"  omitting  ail 
mention  of  the  statute,  would  not  that  have  done?]  It -is  submitted 
i^roH-t  that  it  would  not.  The  16th  ^section  expressly  provides  tb&t 
-'  the  memorial  which  is  to  bind  the  shareholder  shall  be  according 
to  the  form  contained  in  schedule  A.  [Cookburk,  C.  J. — Whose  duty 
is  it  to  file  the  memorial  ?]  It  is  the  duty  of  the  company,  no  doubt 
[CocKBURN,  C.  J.— Of  whom  Mr.  Kelsham  is  one.]  That  is  the  ques- 
tion in  contest.  The  neglect  is  that  of  the  corporation.  [Obbsswell, 
J. — Tou  must  admit  that  they  have  been  acting  as  a  company  under 
the  7  &  8  Vict.  c.  118.  Growder,  J. — ^And  that  a  perfect  memorial 
has  been  filed,  except  for  the  mis-recital  of  the  statute  ?]  No  doubt. 
Still,  it  is  submitted,  there  must  be  a  strict  compliance  with  the  statute. 
Then,  the  return  is  not  verified  as  required  by  the  18th  section.  This 
is  an  extra-judicial,  a  voluntary  oath :  it  is  at  the  least  extremely 
doubtful  whether  the  party  taking  it  could  be  indicted  for  perjury,  if  it 
were  false.  [Cresswbll,  J. — There  is  very  little  in  that  objection.] 
Mr.  Kelsham's  affidavit  distinctly  negatives  his  being  a  shareholder,  he 
having  duly  transferred  his  shares  to  a  bon&  fide  purchaser  on  the  29th 
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jf  AuguBt  last.  [Crbsbwell,  J. — ^Upon  that  point  you  have  to  en- 
counter the  2l8t  section.  If  there  be  a  enffieient  memorial,  the  21ftt 
section  expc^esslj  declaree  that  the  persons  whose  names  appear  therein 
shall  be  liable  to  all  legal  proceedings  under  the  act  m  existing  iihare- 
h>lder$  of  the  company.  Those  whose  names  are  there  are  treated  as 
existing  shareholders,  whether  they  are  shareholders  in  point  of  fact  or 
not.]  The  legislature  could  not  haye  intended  that  the  memorial 
should  be  more  than  primd  facie  widenee  of  the  fact  of  the  parties 
therein  named  as  shareholders  being  such.  [Cbbsswell,  J. — They  do 
not  seem  to  have  said  so.] 

BgleSy  Serjt.,  in  support  of  the  rule. — The  objections  which  have 
been  urged  in  this  case  are  all  disposed  of  by  a  decision  pronounced  by 
the  Court  of  Queen's  Bench  this  morning  in  a  case  of  Henderson  v.  The 
Official  *MaT.ager  of  the  Royal  British  Bank,(a)  where  it  was  r^ccoo 
held,  that  ihe  fact  of  the  party's  name  being  in  the  register  is  *- 
conclusive,  and  that  all  that  is  said  in  s.  16  as  to  the  manner  in  which 
the  memorial  is  to  be  made  out,  is  HreeUry  and  not  eanditionaL  The 
court  also  held  there  that  the  ease  is  not  altered  by  the  fact  of  the 
shareholder  having  been  induced  to  become  such  by  the  fraud  of  the 
directors ;  but  thskt  question  does  not  arise  here.(&) 

Pbr  Curiam. — ^We  quite  concur  in  the  propriety  of  the  decision 
which  has  just  been  referred  to.  It  is  therefore  unnecessary  to  say 
more  than  that  the  present  rule  must  be  made  absolute,  and  with  costs. 

Rule  absolute  accordingly. 

(a)  Sioee  reported  in  8  Jarii^  N.  S.  111. 

(i)  Powii  V,  Harding,  poit,  p.  5S8.    See  ft  ne(e  of  Lord  CMnpbeU'e  Judgment  in  the  ewe  of 
HindenoB  v.  The  Offieial  IfMsger  of  the  Royel  Britiah  Bank,  poit»  p.  649, 


♦POWIS  V.  HARDING,  Official  Manager  of  THE  ROYAL  ^^^^ 

BRITISH  BANK.    Jan.  80.  L  ^^ 

It  it  no  answer  to  a  nde  for  ezecntion  againit  a  ihareholder  in  a  joint  itock  banking  oompaoy, 
that  tbe  party  againit  whom  the  ezecntion  ii  longht  wai  induced  to  become  a  shareholder  by 
the  false  and  fraadnlent  repreaentations  of  the  direoton  as  to  the  aolvenoy  of  the  concern. 

Hie  ISth  section  of  the  7  A  8  Vict  c.  113,  which  preseribea  tbe  form  of  memorial  to  be  filed  al 
the  stamp-offlee,  U  dirtetory  only :  an  inaccuracy,  therefore,  in  the  heading, — ear.  gr.  a  refer- 
Mee  to  the  7  0.  4,  0. 40,  instead  of  to  the  7  d(  8  Vlot  o.  118,^oea  not  prerent  its  being  evi- 
dence againit  the  persons  therein  named  as  shareholden. 

Whether  s.  21  makes  it  eoncbuive  evidence, — juare  t 

LuBH  (with  whom  was  Beoikj/),  on  a  former  d»j  in  this  term,  npon 
affidavits  substantially  the  same  as  those  filed  in  Dossett  v.  Harding, 
&iit^,  p.  524,  moved  for  a  rule  calling  upon  Andrew  Beattie,  a  share- 
holder,  to  show  cause  why  execution  should  not  issue  against  him  upon 
a  judgment  against  the  Royal  British  Bank  for  576L  Is,  6(2.,  pursuant 
to  the  7  &;  8  Vict,  c*  118.    It  was  sworn  that  the  name  of  Andrew 
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Beattie  appeared  in  the  return  made  to  the  stamp-office  pnrsoaiit  to  the 
statute,  on  the  29th  of  June  last ;  and  it  appeared  that  the  return,  like 
that  in  Dossett  v.  Harding,  purported  to  be  a  return  under^  the  7  6. 4, 
c.  46,  instead  of  under  the  7  &  8  Vict.  c.  118.  They  submitted  that 
the  return  was  conclusiye  of  the  fact  of  the  parties  therein  named  being 
shareholders ;  that  their  liability  continued,  notwithstanding  a  transfer 
of  the  shares,  until  a  new  or  further  memorial  was  filed,  as  proyided  by 
s.  17 ;  and  that  the  mere  circumstance  of  the  memorial  in  its  heading 
referring  to  the  7  G.  4,  c.  46,  instead  of  to  the  7  &  8  Yict.  c.  113,  made 
no  difference,  inasmuch  as  the  16th  section  was  directory  in  that  respect, 
and  not  conditional,  and  for  the  benefit  of  the  public.  [Cbbsswell, 
J. — If  a  false  return  was  made,  containing  the  name  of  one  who  never 
was  a  shareholder  in  point  of  fact,  would  he  be  liable  merely  because 
some  one  had  thought  fit  to  put  his  name  there?]  It  is  nH  necessary 
to  contend  for  that  here :  this  person's  name  was  placed  on  the  memo- 
rial with  his  own  consent. 

i^t'CiA-t  Hugh  HiU  and  Melluh  showed  cause  in  the  first  ^instance, 
-"  upon  an  affidavit  by  Mr.  Beattie  which  stated  in  substance  as 
follows : — That  he  was  not  a  shareholder  in  the  Royal  British  Buik, 
but,  on  the  contrary,  a  creditor  of  the  said  bank,  under  the  foUowing 
circumstances:  That,  in  October,  1850,  shortly  after  the  Lambeth 
branch  was  opened,  he  removed  his  banking  account  from  The  London 
and  Westminster  Bank,  and  opened  an  account  at  the  Lambeth  branch 
of  the  Royal  British  Bank,  and  continued  to  keep  such  account  there 
down  to  within  a  short  time  before  the  bankruptcy  of  the  said  bank ; 
and,  during  part  of  such  period,  he  also  kept  a  deposit  account  with  the 
said  bank :  That,  in  consequence  of  such  account,  he  had  frequent 
occasion  to  attend  at  the  Lambeth  branch  of  the  said  bank,  and  from 
time  to  time  had  conferences  with  Mr.  M.  Pellatt  and  Mr.  Allardice, 
who  were  successively  managers  of  the  said  branch,  upon  business 
relating  to  and  arising  out  of  his  said  account:  That,  after  he  had 
banked  with  the  said  bank  for  one  or  two  years,  Mr.  Allardice  verj 
frequently  urged  upon  him  the  flourishing  and  prosperous  condition  of 
the  bank,  and  the  future  prospects  of  success,  and  on  several  occasions, 
and  particularly  when  there  was  a  large  balance  credited  to  him  on  his 
said  account,  represented  to  him  the  advantage  of  investing  a  portion 
of  such  balance  in  the  purchase  of  shares  in  the  said  bank,  and  firom 
time  to  time  placed  in  his  hands  the  half-yearly  reports  and  balance- 
sheets  of  the  affairs  of  the  said  bank,  as  confirming  the  truth  of  what 
he  had  stated,  and  showing  the  soundness  and  stability  of  the  said  bank : 
That  deponent  believed  the  local  manager  of  the  said  branch,  and  the 
other  local  managers  of  the  said  bank,  were  authorised  and  desired  by 
the  directors  of  the  said  bank  to  make  such  statements,  and  to  try 
thereby  to  induce  the  creditor  customers  of  the  said  bank  and  other  par- 
ties to  become  shareholders  in  the  said  bank  :   That  the  the  said  Mr. 
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AHardice  also  ^informed  deponent  that  a  friend  of  his  had  paid  r^ror 
several  thousand  pounds  to  a  deposit  account  with  the  bank,  to  ^ 
be  exchanged  for  shares  when  the  same  were  issued,  and  wished  to  dis- 
pose of  part  of  his  said  deposit  account,  as  he  was  about  going  to  India ; 
and  that  it  would  be  the  same  thing  whether  he  paid  5002.  to  the  bank 
or  paid  the  said  friend  500Z.,  and  had  5002.  of  his  deposit  account  trans- 
ferred to  him :  That  deponent  carefully  perused  and  considered  such 
reports,  and  also  the  report  and  balance-sheet  of  the  said  bank  which 
about  that  time  and  for  several  years  previously  were  and  had  been,  as 
deponent  believed,  with  the  knowledge  and  consent  of  the  directors  of 
the  said  bank,  published  in  the  newspapers :  That,  by  one  of  the  said 
balance-sheets,  dated  the  1st  of  February,  1854,  it  was  stated  that  the 
assets  of  the  said  bank  consisted  of  certain  particulars,  the  second  of 
which  was  as  follows : — 

"  By  loans  on  eonrertibleMoiiritiefl  for  short  periodflyftdTaiiees  £.      t.   d. 

on  OMh  credit  accounts,  bills  discounted,  &c       .        .        .     716,666    6    7" 

That,  in  the  said  report  and  balance-sheet,  the  balance  of  assets  above 
liabilities  was  stated  to  amount  to  85,8742.  I*,  lid.,  out  of  which  a 
dividend  was  declared  of  62.  per  cent,  per  annum ;  and  that,  in  the 
report  and  balance-sheet,  the  said  sum  of  85,8742.  It.  lld«  consisted  of 
the  following  items : — 

'*  To  reserred  fbnd  as  at  Slst  Decem1>er,  1862,  as  per  report  £.      t.    d, 

for  third  year 7,600    7    7 

•<To  dividend  thereon 117  16    1 

£7,618    8    8 

"To  unappropriated  balance  at  ditto 2,688  10    7 

*'To  gross  balance  for  the  year  ended  Slst  December^  1868, 
after  providing  for  interest,  19,486/.  9«.  lld^  paid  and  dae 
on  deposits,  promissory  notes,  and  balances  26,171  18    8 

£86,874    1  11" 


*That,  in  full  faith  and  belief  that  the  statements  contained  in  r^z-o/* 
the  said  published  report  and  balance-sheet  of  the  said  bank  ^ 
were  true  representations  of  the  affairs  of  the  said  bank,  the  deponent 
was  mduced,  on  or  about  the  15th  of  March,  1854,  to  agree  to  pay  the 
said  5002.,  on  receiving  notice  from  Mr.  AHardice ;  and  that  a  day  or 
two  afterwards  he  received  from  Allardice  a  letter  enclosing  an  alleged 
broker's  note  purporting  to  relate  to  the  same,  and  requesting  payment 
of  the  money :  That,  on  the  27th  of  March,  1854,  deponent  paid  the 
said  bank  5(M22. 10«.,  being  5002.  for  the  alleged  purchase-money  for  the 
said  alleged  shares,  and  22.  10«.  for  alleged  brokerage  or  commission  on 
the  purchase  thereof ;  and  on  the  same  day  he  received  from  Allardice 
Bome  papers  which  were  in  effect  an  acknowledgment  that  he  had  5002. 
to  deponent's  credit  with  the  said  bank  on  a  deposit  for  shares :  That, 
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early  in  August,  1864,  deponent  received  from  the  said  bank  the  half« 
yearly  report  and  balance-sheet  dated  the  1st  of  August,  1854,  and 
early  in  February,  1855,  he  received  from  the  said  bank  the  rep<Hrt  and 
l>alance-Bheet  dated  the  1st  of  February,  1855,  and  perused  and  care 
fully  considered  the  same :  That  the  said  report  and  balancensheet  dated 
the  said  1st  of  February,  1855,  contained,  amongst  other  things,  a 
statement  that  the  assets  of  the  bank  consisted  of  certain  particdars, 
the  second  of  which  was  as  follows :— ^ 

'*  By  loans  on  ooQT«rtible  aeenrities  fur  thori  periods,  adraaoss 
on  OMh  offodit  aoooanta,  bUls  disoonatod,  4«.       .       .       .    804,796  16    7" 

That  the  said  report  and  balance-sheet  also  stated  that  the  balanee 
of  assets  above  liabilities  amounted  to  88,8712.  1S«.  Sol.,  out  of  whieh 
sum  a  dividend  was  declared  at  the  rate  of  61.  per  cent,  per  annum,  free 
of  income-tax ;  and  that  the  sum  of  88,8712.  18«.  Sd.  was  stated  thersia 
to  consist  of  the  following  items : — 

*'  To  resenred  toad  as  at  Slst  December,  1868,  ta  per  report 

for  fonrik  yesr    . 10,766    6  11 

'« To  diTidend  thereon 149  18    9 

£10,916    6    8 

«<  To  onappvopriftted  baUwee  at  ditto 8,142  15   6 

"To  gross  balance  for  the  year  ended  Slst  December,  1854, 
after  proriding  for  interest,  25,610^.  16«.  Id.  paid  and  dne 
on  depesitsb  promissory  notes,  and  balances  24,812  12   2 

£88,871  18    8" 


That,  early  in  March,  1855,  deponent  received  from  the  said  bank  the 
circular  dated  March  6th,  1855,  of  which  the  following  is  a  copy : — 

<<  The  Royal  British  Bank. 
<(  Incorporated  by  Royal  Charter,  1849. 

a  Goyemor,  Edward  Esdaile,  Esq. 
<<  Deputy  Governor,  Archibald  Spens,  Esq. 

a  DirectorSy 
<«  Humphrey  Brown,  Esq.,  M.  P.  H.  D.  Macleod,  Esq. 

<<  L.  De  Woolfe  Cochran,  Esq.  W.  D.  Owen,  Esq. 

<<  Edward  Esdaile,  Esq.  Arch.  Spens,  Esq. 

<«  R.  H.  Kennedy,  Esq.,  Alderman.  L.  M.  Valiant,  Esq. 

<<  Hugh  Innes  Cameron,  Esq.,  General  Manager. 

<«  Chief  Office,  Tokenhouse  Yard,  Lothbury,  &c* 

<<  The  directors  of  the  Royal  British  Bank  have  the  pleasure  to 
mform  their  shareholders  and  customers  that  they  have  received  from 
the  Crown  a  supplemental  charter  authorizing  them  to  increase  the 
capital  stock  of  the  bank  by  the  sum  of  500,0001.  beyond  its  present 
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amount,  in  snch  sums  and  at  snch  times  as  thej  may  think  expedient 
for  the  interests  of  the  bank. 

<<In  pursuance  of  the  powers  conferred  upon  them  *tlie  r-i^g-oQ 
directors  have  'determined  to  make  an  addition  of  800,0001.  to  *- 
the  present  capital  stock  of  the  bank 

<«  Subscriptions  to  the  amount  of  100,0002.  have  already  been  re- 
ceived ;  and  the  directors  are  now  prepared  to  receive  farther  applica- 
tions for  new  shares.  The  shareholders  and  principal  customers  of 
the  bank  will  receive  a  preference  in  the  allotment  of  the  new  shares ; 
and  such  of  them  as  are  desirous  of  subscribing  to  the  additional  stock 
are  requested  to  signify  their  intention  to  the  directors  without  loss  of 
time. 

(<  The  shares  are  lOOZ.  each ;  and  the  law  requires  that  501.  be  paid 
up  before  the  certificates  can  be  issued. 

« In  order  to  meet  the  convenience  of  subscribers  who  do  not  wish  to 
pay  the  whole  amount  of  their  shares  at  once,  they  will  be  required  to 
pay  up  101.  upon  allotment,  and  the  remainder  within  six  months  from 
that  date.  Interest  at  the  rate  of  5  per  cent,  per  annum  will  be  allowed 
on  the  deposits. 

<<  The  directors  take  this  opportunity  of  announcing  that  they  have 
been  fortunate  enough  to  secTu:e  on  lease,  with  option  of  purchase,  that 
portion  of  the  South  Sea  House  the  prindpal  front  of  which  is  in  Thread- 
needle  Street,  where  the  head  ofSce  of  the  bank  will  be  established. 

<<  This  arrangement  has  been  efiected  on  terms  which  have  not  only 
secured  a  very  important  profit  to  the  bank,  viewed  simply  as  an 
mvestment  of  capital,  but  will  release  the  bank,  upon  a  fair  calculation 
based  on  the  actual  returns  of  similar  properties  in  the  like  favourable 
position,  of  any  augmentation  of  their  present  annual  rent-charge. 

<'  The  results  presented  by  the  existing  joint  stock  banks  ofier  abund* 
ant  proof  that  an  ample  field  exists  for  the  profitable  employment  of 
capital  in  banking  business.  The  i-eports  of  the  older  joint  stock  banks 
show  an  average  dividend  for  the  last  year  of  upwards  of  14Z.  per 
*cent.  per  annum,  after  the  payment  of  income-tax,  and  an  in*-  r^c/roq 
creased  value  of  the  paid  up  capital  of  upwards  of  100  per  cent. :  ^ 
and  it  will  be  found  that  the  Boyal  British  Bank  has  not  been  less  suo- 
cesaful  than  the  older  establishments,  if  the  comparison  be  made  at  cor- 
responding periods  of  their  existence." 

That,  towards  the  latter  end  of  March,  1855,  deponent  received  from 
the  said  bank  a  notice  requesting  him  to  call  at  the  head  o£Sce  of  the 
said  bank  and  mgn  the  supplemental  deed' .relating  to  the  said  alleged 
new  shares,  and  stating  that  he  could  then  have  the  share  certificates 
for  the  same :  That,  in  full  faith  and  befief  in  the  truth  of  the  state- 
ments contained  in  tfie  published  reports  and  halance-sheets,  and  believ- 
'^g  from  the  said  circular  that  the  said  bank  was  authorised  to  alkyt 
<ui4  issue  new  shares,  deponent,  on  or  alioift  the  27th  of  Mareh,  1856, 
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called  at  the  said  head  office,  and  there  saw  Mr.  Gatherer,  who  then 
produced  to  him  a  document  which  he  represented  to  be  the  sapple- 
mental  deed  relating  to  the  said  alleged  new  shares;  and  deponent 
then  signed  the  said  deed,  and  received  from  the  said  Mr.  (Gatherer 
the  alleged  certificates  numbered  from  1453  to  1462  inclusive,  all  dated 
the  27th  of  March,  1855,  and  each  purporting  to  be  a  certificate  that  he 
was  a  proprietor  of  one  share  in  the  said  bank :  That,  still  in  full  faith 
in  the  truth  of  the  statements  contained  in  the  said  reports  and  balance* 
sheets,  and  in  the  said  circular,  deponent,  in  June,  1855,  applied  for 
six  more  of  the  said  alleged  shares ;  and,  on  the  8th  of  June,  1865,  he 
paid  to  Mr.  Craufurd,  one  of  the  officials  of  the  said  bank,  at  the  head 
office  of  the  said  bank,  the  sum  of  SOOZ.  for  the.  alleged  purchase-money 
of  the  said  alleged  new  shares,  and  at  the  same  time  signed  the  doca- 
ment  aforesaid,  and  received  from  the  said  Mr.  Cratherer  alleged  share 
certificates  numbered  2210  to  2215,  both  inclusive,  dated  the  8th  of 
*^(f\  ^^'^'^^  1855,  and  each  purporting  to  be  a  certificate  that  *depo- 
^  nent  was  the  proprietor  of  one  share  in  the  said  bank :  That  the 
said  bank  stopped  payment  on  the  8d  of  September,  1856 ;  and  that, 
from  information  deponent  had  received  since  such  stoppage,  he  for  the 
first  time  ascertained  that  all  the  said  reports  and  balance-sheets  were 
utterly  false  and  fraudulent,  and  that  they  were  published  in  further- 
ance of  a  scheme  concocted  by  the  directors  and  managers  of  the  said 
bank,  or  some  of  such  parties,  for  fraudulently  obtaining  a  more 
extended  credit  for  the  said  bank,  and  for  procuring  money  to  be  paid 
thereto  in  the  way  of  additional  capital:   That  the  first  information 
deponent  received  of  the  false  statements  contained  in  the  said  reports 
and  balance-sheets  was,  from  the  proceedings  at  the  meeting  held  on 
the  20th  of  September,  1856,  after  the  stoppage  of  the  said  bank,  at 
which  meeting  deponent  was  present ;  and,  from  the  statements  which 
were  then  made  by  Mr.  Coleman,  the  accountant,  and  from  information 
he  had  since  received,  deponent  believed  that  the  state  of  the  assets  of 
the  bank  was  totally  misrepresented  in  the  whole  of  the  said  balance- 
sheets,  and  that  a  very  large  portion  of  the  securities  set  down  as 
good,  were  in  fact,  and  were  known  to  the  said  directors  and  managers, 
or  some  of  them,  to  be,  of  little  or  no  value ;  that  a  great  amount  of 
bad  debts  had  previously  been  incurred  by  the  said  bank,  and  had 
been  known  to  the  directors  and  managers,  or  some  of  them,  to  have 
been  so  incurred,  and  to  be  bad,  and  had  not  been  written  off,  bnt 
in  such  accounts  were  treated  as  good,  and  were  also  treated  as  bear- 
ing interest  to  the  said  bank,  such  interest  forming  a  part  of  the 
pretended  annual  profits  of  the  said  bank,  and  being  so  treated  in 
the  said  fraudulent  accounts ;  and  further  that  the  said  accounts  were 
made  out  from  books  known  by  the  directors  and  managers,  or  some 
of  them,  not  to  contain  correct  accounts  of  the  assets  and  liabilities 
of  the  said  bank ;  and  deponent  had  also  since  ascertained,  that,  at 
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*the  time  lie  was  induced  to  agree  to  take  sach  alleged  new  shares  r^,;^-! 
as  aforesaid,  the  said  bank  had  lost  the  whole  of  its  paid  up  ^ 
capital,  and  a  considerable  sum  in  addition,  and,  so  far  from  their  having 
or  ever  having  had  any  reserved  fund,  as  was  stated  in  the  aforesaid 
reports  and  balance-sheets,  and  in  its  other  reports  and  balance-sheets, 
was  then,  and  had  long  been,  in  a  condition  of  hopeless  insolvency ;  and 
the  deponent  believed  that  such  state  of  insolvency  was  then  well  known 
to  the  said  directors  and  managers,  or  the  principal  part  of  them :  That 
the  deponent  had  also  since  the  said  20tfa  of  September,  1856,  ascer- 
tamed,  that,  in  order  to  induce  the  Grown  to  grant  the  supplemental 
charter  under  which  the  alleged  new  shares  were  alleged  to  have  been 
issued,  the  said  bank  caused  to  be  laid  before  the  Board  of  Trade 
various  reports  and  balance-sheets  of  the  accounts  of  the  said  bank,  and 
represented  them  to  be  true  and  faithful  accounts  of  the  various  matters 
and  things  therein  appearing,  whilst  in  truth  the  said  reports  and 
balance-sheets  were  entirely  false  and  fraudulent ;  and  deponent  verily 
believed,  that,  if  a  true  statement  of  the  affairs  of  the  said  bank  had 
been  laid  before  the  said  Board  of  Trade,  the  said  supplemental  charter 
would  not  have  been  granted :  That  deponent  had  since  ascertained 
that  the  preliminaries  required  by  the  statute  under  which  the  said 
supplemental  charter  purported  to  be  and  could  alone  be  granted,  had 
not  been  complied  with,  and,  in  particular,  that  no  previous  deed  had 
been  executed  and  no  payment  made  of  at  least  10  per  cent,  on  the 
capital  authorized  previously  to  the  issuing  of  the  said  supplemental 
charter ;  and  deponent  was  advised  and  believed  that  the  said  alleged 
supplemental  charter  was  from  the  beginning  void  and  of  no  effect,  and 
that  there  never  was  any  authority  for  the  issuing  of  the  said  alleged 
new  shares  by  the  said  bank ;  and  that,  had  he  become  acquainted  with 
the  several  facts  evidencing  *fraud  as  aforesaid,  or  any  of  them,  r^eAo 
before  he  signed  the  said  document  as  aforesaid,  he  would  not  *- 
have  signed  the  same ;  and  that,  since  he  had  become  acquainted  with 
such  facts  as  aforesaid,  he  had  repudiated  the  said  purchase  of  alleged 
new  shares ;  and  he  insisted  that  he  was  not  in  anywise  a  shareholder 
or  member  of  the  said  bank  in  respect  of  the  said  alleged  new  shares, 
or  any  of  them,  or  otherwise,  nor  liable  to  the  debts  or  engagements  of 
the  said  bank,  or  any  of  them,  nor  to  contribute  in  respect  of  the  same : 
That,  on  the  5th  of  December,  1856,  the  deponent  carried  into  the 
Court  of  Bankruptcy  a  claim  against  the  said  bank  for  the  said  sum  of 
8002.  for  money  had  and  received  to  his  use  by  the  said  bank,  for  the 
alleged  purchase-money  of  the  said  alleged  new  shares,  and  that  such 
ckim  stood  over  for  consideration  :(a)  And  that  he  had  not,  nor  had  any 
:ne  to  his  order  or  use,  received  the  said  8002.  or  any  security  or  satis- 
faction for  the  same,  or  any  part  thereof,  but  the  whole  of  the  said  sum 
remained  due  and  owing  to  him  as  aforesaid. 

(a)  It  WM  ultimatolj  rejeetod. 
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The  memorial  upon  which  it  is  sought  to  fix  upon  Mr.  Seattle  tho 
liability  of  a  shareholder,  is  not  in  the  form  prescribed  by  the  statute; 
it  does  not  refer  to  it  at  all ;  but  refers  to  a  totally  different  act,  the  7 
G.  4,  c.  46.  [GBB86WELL,  J. — Supposo  the  memorial  contained  no 
reference  to  any  statute,  would  that  do  7]  It  is  submitted  that  it 
would  not.  The  act  must  be  complied  with.  [Gockbubh,  C.  J. — h  t 
shareholder  to  take  advantage  of  the  omission  of  the  directors  to  do 
theur  duty,  as  against  the  general  public  7  The  shareholders  come  into 
the  company  with  full  knowledge  of  their  liabilities.]  8o,  the  creditors 
are  bound  to  know  tiie  provisions  of  the  statute.  They  know  that 
the  sfaareholderB  are  not  to  be  affected  by  a  memorial  wldch  does  not 
*fu  q-1  ftubstantially  *09mply  with  the  statute.    The  main  question,  how- 

-'  ever,  in  this  case,  is,  wheth^  a  person  who  has  been  induced  bj 
the  fraud  of  the  directors  to  become  a  shareholder  in  a  joint  stock  bsak, 
and  who  the  moment  he  discovers  the  fraud  repudiates  the  transactioD, 
by  the  mere  act  of  so  taking  shares  becomes  liable  for  all  the  debts  of 
the  concern  whenever  contracted.  One  who  becomes  a  partner  in  tt 
ordinary  banking  concern,  though  induced  to  do  so  by  fraud,  becomes 
liable  only  for  the  debts  contracted  during  the  time  he  was  a  partner. 
For  anything  that  appears,  the  debt  for  which  this  judgment  wu 
obtained  might  have  been  contracted  before  Mr.  Seattle  joined  the 
concern.  [Cresswbll,  J. — The  10th  section  of  the  7  &  8  Vict.  c.  113, 
imposes  upon  a  shareholder  a  larger  liability  than  that  of  an  ordinarj 
partner ;  and  the  21st  section  fixes  all  whose  names  appear  in  the  lut- 
delivered  memorial.]  The  21st  section  cannot  be  taken  literally; 
otherwise,  every  person  whose  name  is  in  the  memorial,  howev^  it  may 
have  got  there,  would  be  liaUe.  [Crssswbll,  J* — ^Does  it  make  any 
difference  whether  the  fraud  complained  of  was  committed  by  the  direc- 
tors or  by  the  vendor  of  the  shares  7]  It  may  be  that  in  the  latter 
case  the  vendor  would  still  be  the  shareholder.  [Gockbubn,  G.  J.— 
Notwithstanding  the  substitution  of  tho  vaidee's  name  in  the  memo- 
rial 7  Cbbsswbll,  J. — Do  you  deny  that  up  to  the  time  of  the  repudi- 
ation of  his  shares  by  Mr.  Besfetie,  he  was  liable  for  the  debts  of  the 
bank,  and  that  the  plamtiff  might  froperlj  have  resorted  to  him  7]  No. 
[Cooebubn,  G.  J. — Then,  how  can  that  vested  right  be  divested  by  the 
eubsequent  repudiation  7]  Mr.  Beattie  ceased  to  be  a  shareholder  the 
moment  he  discovered  the  fraud,  and  repudiated  the  transaction  in  the 
only  way  that  was  open  to  him.  His  repudiation,  it  is  submitted,  had 
the  same  effect  as  a  transfer  followed  by  a  new  memorial.  [Gogkbubn, 
G.  J. — ^How  can  a  creditor  be  affected  by  a  secret  transaction  between 
n.f'AA-t  the  ^directors  and  the  shareholder 7]  Bumes  ti.  PenneU,  2  Hooae 

^  of  Lords  Gases,  4S)7,  is  a  strong  aut^rity  to  show  that  such  fraud 
as  is  disclosed  upon  the  affidavit  in  this  case  would  avoid  the  transactioB. 
Lord  Gampbell  there  say8,r-p.  fi22,-^<«  If  the  directors  have  made 
false  representations  for  the  purpose  of  fiotitiously  enhancing  the  price 
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of  shares  for  their  own  benefit,  and  the  appellant  has  thereby  been 
deceived,  and  induced  to  purchase  shares  greatly  beyond  their  value, 
the  transfer  of  the  shares,  although  executed,  ought  to  be  set  aside." 
[q  the  case  of  The  Deposit  and  Creneral  Life  Insurance  Company  v. 
A.yscoagh,  6  Ellis  k  S.  761  (E.  C.  L.  R.  vol.  88), — ^where  the  question 
was  whether  a  plea  that  the  defendant,  a  shareholder,  was  induced  to 
become  a  shareholder  by  the  fraud  of  the  plaintiffs,  was  a  good  answer 
to  an  action  for  calls,-^the  same  learned  judge,  referring  to  Bumes  v. 
Pennell,  said :  «<  I  hope  that  the  opinion  I  then  expressed  will  be  found 
to  be  correct,  and  that  a  shareholder  induced  to  become  such  by  the 
frauds  of  the  directors,  may  get  freed  from  his  liability.  I  have  myself 
no  doubt  that  he  may;  but,  to  do  so,  he  muBt  cease  to  be  a  ehare- 
hlder,"  Here,  the  party  hcu  ceased  to  be  a  shareholder  in  the  only 
way  in  which  he  could  accomplish  that  object,  vie.  by  repudiating  his 
shares,  and  claiming  to  prove  as  a  creditor  <against  the  estate  of  the 
bank.  In  the  case  of  In  re  The  Universal  Provident  Life  Association, 
£x  parte  Bell,  26  Law  Joum.  Ch.  187,  where  an  insolvent  company, 
bj  misrepresentation,  induced  a  person  to  take  shares,  and  to  authorize 
the  secretary  of  the  company,  as  his  attorney,  to  sign  the  deed  of  settle* 
ment  on  his  behalf,— on  the  company  being  wound  up,  it  was  held  that 
his  name  ought  to  be  erased  from  the  list  of  contributories.  ^  In  a 
complication  of  difiSculties,"^  says  the  Master  of  the  Rolls,  ^with 
embarrassed  finances,  and  while  begging  forbearance  from  a  creditor, 
they  publish  a  prospectus  for  the  issue  of  fresh  shares, — they  invite 
parties  *to  become  shareholders  in  consequence  of  the  successful  r^f^f- 
position  of  the  company, — they  knew  this  statement  to  be  false.  *- 
A  person  who  takes  shares  in  a  company  with  the  means  of  knowing 
the  position  of  its  affairs,  ought  to  be  held  liable ;  but  here  Mr.  Bell  had 
DO  means  of  making  himself  acquainted  with  anything.  He  could  not, 
except  at  a  general  meeting,  ascertain  the  balance  at  the  bankers',  or 
whether  the  accounts  were  faithfully  kept.  The  company  was  practi- 
cally at  an  end,  and  it  could  not  call  in  fresh  parties  to  bear  their  losses." 
A  similar  doctrine  is  laid  down  by  Wood,  V.  C,  in  the  case  of  In  re 
The  Court  Grange  Silver  Lead  Company,  De  Castro's  Case,  2  Jurist, 
N.  S.  1203,  and  also  in  Ex  parte  Ginger,  In  re  Tipperary  Joint  Stock 
Bank,  5  Irish  Chan.  Cas.  174.  The  question,  at  all  events,  is  far  too 
grave  a  one  to  be  satisfactorily  disposed  of  upon  a  summary  application 
like  this. 

Luth  and  Beoiley,  in  support  of  the  rule. — The  facts  disclosed  in 
Mr.  Beattie'ii  affidavit  afford  no  answer  whatever  to  the  application. 
U  the  court  entertain  no  judicial  doubt,  no  considerations  of  supposed 
hardship  will  induce  them  to  deprive  the  creditor  of  the  right  which  the 
statute  has  given  him.  The  7th  section  provides,  that,  notwithstanding 
the  incorporation  of  the  company  by  letters  patent,  as  mentioned  in  s.  6, 
*^the  several  shareholders  for  the  time  being  in  the  said  banking  businesSi 
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and  those  who  shall  have  been  shareholders  therein,  and  their  several 
executors,  administrators,  successors,  and  assigns,  shall  be  and  continue 
liable  for  all  the  dealings,  covenants,  and  undertakings  of  the  said 
company,  m/Ajtet  to  the  provisions  hereinafter  contained,  as  fully  as  if 
the  said  company  were  not  incorporated."  What  are  ^^the  proTisiou 
hereinafter  contained?"  The  9th  section  enacts  '^that  every  judgmeat, 
^t^cn  ^^^s^^j  or  order  of  any  court  of  justice  in  any  proceeding  *aguBst 

-^  the  comi»ny  may  be  lawfully  executed  against  and  shall  ha?e  tlie 
like  eflfect  on,  the  property  and  effects  of  the  company,  and  also,  subject 
to  the  provisions  heremafter  contained,  upon  the  person,  property,  and 
effects  of  every  shareholder  and  former  shareholder  thereof,  as  if  every 
individual  shareholder  and  former  shareholder  had  been  by  name  a  party 
to  such  proceeding."  The  liability,  therefore,  imposed  by  the  statute 
upon  a  shareholder,  is  larger  than  that  which  the  law  imposes  upon  an 
ordinary  partner.  -  But,  by  way  of  set-off,  the  10th  section,  which  enables 
the  creditor  to  have  execution  against  present  or  former  shareholders, 
contains  a  proviso  discharging  the  shareholder  from  all  liability,  after 
the  expiration  of  three  years  from  the  time  when  he  shall  have  ceased 
to  be  a  shareholder.  A  person  who  becomes  a  shareholder  is  supposed 
to  know  all  the  liabilities  he  incurs  by  taking  that  step.  And  the  21st 
section  in  the  most  plain  and  distinct  terms  states  who  are  liable  as 
existing  shareholders,  viz.  '^  the  persons  whose  names  shall  appear  from 
time  to  time  in  the  then  last-delivered  memorial."  The  Chancery  cases 
which  have  been  referred  to  are  entirely  in  favour  of  the  applicant 
Those  upon  the  winding-up  acts  are  altogether  beside  the  question. 
Those  acts  were  merely  intended  to  provide  a  machinery  to  enable  the 
partners  to  enforce  contribution  amongst  themselves.  [Cresswbll,  J. — 
And  to  enable  the  creditors  to  obtain  payment  of  their  debts ;  for  which 
purpose  very  large  powers  are  given  to  the  official  manager.]  In  Ex 
parte  Ginger,  In  re  Tipperary  Joint  Stock  Bank,  5  Irish  Ch.  Gas.  174, 
it  was  laid  down  by  the  Master  of  the  Rolls,  that  the  proper  test  to 
apply  in  considering  whether  a  party  should  be  retained  on  the  list  of 
contributories  under  the  joint  stock  winding-up  acts,  is,  not  whether  he 
would  be  liable  to  the  creditors  of  the  bank  if  sued  by  them,  but  whether, 
having  regard  to  the  rights  of  the  shareholders  inter  se,  he  ought  to  be 
^_.«  on  the  *list;  and  that  a  party  may  be  liable  at  law  to  the  creditors 

-'  of  the  company,  and  yet  should  not  be  placed  on  the  list  of  oon- 
tributories,  and,  vice  versfi,  a  party  may  not  be  liable  at  law  to  the 
creditors  of  the  company,  and  yet  ought  to  be  placed  on  the  list  It 
has  repeatedly  been  held,  that  it  is  no  answer  to  an  action  for  a  call,  for 
the  shareholder  to  say  that  he  was  induced  by  the  fraudulent  represen- 
tations of  the  directors  to  become  a  shareholder.  Thus,  in  Dodgson's 
Case,  3  De  Oex  &  S.  85,  it  was  held  that  directors  fraudulently  indudng 
a  person  to  become  a  purchaser  of  shares  in  a  company,  may  be  per- 
jonally  liable  to  him,  but  they  cannot  be  considered  as  the  agents  of  the 
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body  of  shareholders  to  eomiait  a  fraad  of  this  kind,  Bor  is  such  a  fraud 
s  valid  objection,  the  purchaser's  name  being  on  the  list  of  contribu- 
tttries.  The  Yice-Chancellor  (Knight  Bruce)  said  in  that  case, — ^'I 
liaTC  held  that  liability  to  the  creditors  is  quite  distinct  from  the  liability 
of  eoBlribotoiies  under  the  winding*up  acts.  The  suggestion  of  fraud 
does  not  affect  this  case.  No  fraud  is  attempted  to  be  fixed  on  the 
general  body  of  ahar^olders.  Whatever  fraud  tbero  may  be,  if  fraud 
there  be,  is  charged  a^inst  the  directors,  who  cannot  be  the  agents  of 
the  body  of  shareholders  to  oomsnit  a  fraud."  So,  in  Parbury's  Case, 
3  De  6ez  k  S.  48,  it  was  held  that  it  is  not  Bufficient  ground  for 
excluding  an  allottee  from  the  list  of  eontributories  to  a  provisionally 
registered  railway  compaay,  that  the  pro^ectus  of  the  company  con- 
tained incorrect  and  fraudulent  statements,  in  reliance,  on  which  be 
ipplted  for  shares,  or  that  the  project  was  never  carried  into  effect, 
oakfls  it  appear  that  the  only  other  persons  interested  in  the  company 
were  the  persons  who  made  the  fraudulent  statements.  In  The  Deposit 
ind  General  Life  Insmranoe  Oompany  v.  Ayscough,  6  Ellis  ft  B.  761 
(E.  C.  L.  B.  vol.  88),  the  plea  was  held  bad  on  the  same  ground.  Lord 
Campbell  says,  ^'  It  is  now  well  setded  that  a  contract  tainted  by  fraud 
is  not  void,  but  *is  only  voidable  at  the  election  of  the  party  r^f^Ao 
defrauded.  There  is  nothiqg  on  this  record  to  show  that  the  '- 
defendant  has  avoided  the  oontraet  by  which  he  became  a  shareholder. 
He  had  a  right,  if  he  pleased,  notwithstanding  the  fraud,  to  keep  the 
ahares  and  receive  the  dividends ;  and  ho  may  have  intended  to  do  so." 
Here,  that  which  is  called  a  repudiation,  is  in  truth  only  an  attempt  on 
the  part  of  the  shareholder  to  get  back  his  money  when  he  found  he 
had  been  deceived.  His  equity,  as  the  Master  of  the  Rolls  says  in  the 
ease  of  In  re  The  Universal  Provident  Life  Association,  Ex  parte  Bell, 
26  Law  J.,  Ch.  137,  lies  agunst  those  who  made  the  misrepresen- 
tations by  which  ho  has  been  defrauded.  ^Hien,  is  there  a  sufficient 
memorial  filed?  No  fraud  is  imputed  in  the  memorial  itself.  The 
eomplamt  is,  that,  by  mistake,  a  wrong  statute  has  been  referred  to* 
Bnt  there  is  no  suggestion  that  the  document  does  not  contain  all  th«t 
in  substance  the  act  requires.  The  16th  section  imposes  the  duty  of 
Baking  out  the  memoriid  upon  the  oompany.  It  clearly  is  not  competMt 
to  one  who  is  a  shareholder  in  the  concern  to  insist  that  the  direction 
has  not  been  properly  complied  with. 

It  being  intimated  to  tiie  ooort  that  similar  questions  were  pending  m 
the  Courts  of  Queen's  Bench  and  Exchequer,  Cockburn,  C.  J.,  said,  that, 
under  those  circumstances,  it  would  be  better  to  allow  this  rule  to  be 
suspended,  inasmuch  as  if  the  other  two  courts  should  come  to  the  same 
conclusion,  and  make  the  rules  there  pending  absolute,  this  court  would 
probably  concur  with  them ;  whereas,  if  there  should  be  a  difference  of 
opinion  between  those  courts,  this  court  might  think  that  a  sufficient 
reason  for  directing  a  scire  facias  to  issue. 
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Lush  asked  that  the  money  might  be  brought  into  court. 
*^91      ^Orbsswell,  J. — We  cannot  order  that    It  would  in  effect  be 
-^  telling  the  party  that  he  must  pay  that  price  in  order  to  indoce 
the  court  to  take  time  to  deliberate.  Cur.  adr.  vult 

GocKBURN,  C.  J.y  now  said : — The  court  having  disposed  of  the  case 
of  Dossett  V.  Harding,  antd,  p.  524,  upon  the  authority  of  Henderson  r. 
The  Official  Manager  of  the  Boyal  British  Bank,  8  Jurist,  K  S.  Ill, 
we  think  the  present  case  may  be  disposed  of  in  the  same  way.  We 
concur  with  the  view  of  the  Queen's  Bench  as  to  the  question  of  fraud 
al8o.(a)  The  rule  will  therefore  be  made  absolute,  with  costs. 
^eerfi  *Cbbsswbll,  J.,  referred  to  Palmer  v.  The  Justice  Insuranee 
-*  Society,  3  Jurist,  N.  S.  44.  Bule  absolute,  with  costs. 

(a)  Lord  Campbell,  In  giving  Judgment  in  that  ease,  said:  "At  the  eonehition  of  the  arft- 
ments,  we  entertained  no  doubt :  but  we  were  told  that  similar  appUeations  had  been  made  to 
the  Coarti  of  Common  Pleas  and  Bzcbeqner,  and  that  rules  were  pending  in  those  oonrti ;  sad 
we  thought  that  upon  a  matter  of  this  sort  it  would  be  as  well  If  we  had  a  oonferenee  with  (he 
judges  of  those  eourts  before  we  pronouneed  our  decision.  That  oonferenoe  has  taken  pket, 
and  all  the  Judges  are  unanimously  of  opinion  that  what  the  defendant  has  stated  is  no  aniver 
to  the  application.  I  thought  from  the  beginning  that  the  proposed  answer  could  not  be  tniad 
on  any  principle  or  decision,  because  this  is  an  application  by  a  ereditor  who  on  the  Ikith  of  th« 
party  against  whom  it  is  made,  that  party  being  a  shareholder,  and  having  held  himielf  eai  t» 
the  world  as  a  shareholder,  gave  credit  to  the  bank  by  depositing  money  with  it.  He  bsi 
obtained  Judgment  for  the  sum  so  deposited,  and,  there  being  no  assets  of  the  bank  as  a  coa- 
pany,  the  application  now  is  that  execution  may  issue  against  this  party  as  an  indiyidual  shsrs- 
holder.  It  would  be  monstrous,  if,  having  become  a  partner  in  the  bank,  and  held  klms^  osi 
to  the  public  as  a  shareholder,  and  remained  such  until  the  bank  stopped  payment,  he  eould  get 
rid  of  his  liability  to  the  creditors  of  the  bank  by  saying,  'I  am  no  longer  a  shareholder:  I  btre 
been  defrauded.'  Whether  he  can  say  that  to  other  shareholders  who  were  privy  to  the  frnd. 
may  be  a  question.  Suppose  this  were  a  common  partnership,  and  credit  were  given  to  the 
firm,  and  Judgment  were  obtained  upon  an  action  brought  against  the  firm,  it  would  be  no 
answer  to  the  creditor,  that  the  partner  he  sued  was  induced  by  the  fraud  of  die  other  pwtaen 
to  become  a  member  of  the  firm.  That  cireumstanoe  might  be  considered  as  betweoa  the  peit- 
ners  inter  se,  but,  as  between  the  firm  and  a  creditor,  it  is  a  matter  wholly  immaterisL  The 
party  here  admits  that  he  was  a  shareholder,  and  that  he  acted  as  such  until  the  bank  stopped 
payment.  His  name  also  appeared  in  the  memorial  of  shareholders  made  out  aad  tegisicred 
under  s.  18  of  the  7  &  8  Vict  e.  118,  and  continues  diere.  There  is  no  doubt  an  irregulsriij 
in  the  memorial ;  but  we  are  of  opinion  that  aU  Uiat  is  said  in  s.  16  as  to  the  manner  in  which 
the  memorial  should  be  made  out,  is  directory,  and  not  oonditidnal ;  and  if  a  person's  msne 
appears  on  the  list,  it  is,  at  all  events,  primi  fade  evidence  that  he  Ss  a  shareholder,  notwith- 
standing the  irregularity."  And  see  Daniell «.  The  OAdal  Manager  of  the  Boyal  Britisfa  Bask, 
1  Hurlst  A  N.  881.t 

^he  question  whether  a  shareholder  whoso  name  appears  in  the  lasi-Aled  memorial,  but  whose 
•hares  have  been  duly  transferred  to  a  bonll  flde  purchaser  before  the  eommoneoment  of  the 
action  in  which  Judgment  against  the  bank  is  .obtained,  is  liable  to  an  ezeoution  as  an  "ezistiBc 
shareholder,"  is  still  sub  Judice, — this  court  having  in  two  oases  of  Fry  e.  Harding  and  Edwards 
V.  The  Kilkenny  and  Great  Southern  and  Western  Bailway  Company,  tn  Baster  Term,  ISiT, 
directed  y^ta  of  scire  foeias  to  be  issaedt  and  the  AmIs  to  be  tnniod  into  a  speoial  case. 
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It  ii  00  objecdon  to  the  notiea  of  ad  intended  appUoation  against  a  ihareholder,  under  the  7  A  S 
Viet  e.  113y  that  it  intimatee  an  intention  to  apply  "to  the  eonrt  or  to  a  judge  thereof." 

Judgment  haying  been  obtained  by  the  plaintiff  for  6877.  in  an  ac- 
tion against  Harding  as  the  official  manager  of  The  Royal  British  Bank, 
i  summons  was  taken  out  (upon  affidavits  substantially  the  same  as 
those  in  Dossett  v.  Harding,  ant%,  p.  524),  calling  upon  one  John 
O'Kines,  a  shareholder,  to  show  cause  at  chambers  why  execution  should 
not  issue  against  him. 

This  summons  came  on  for  hearing  before  Willes,  J.,  on  the  21st 
instant,  when,  it  being  objected  on  the  part  of  O'Kines  that  the  notice 
of  the  intended  application,  pursuant  to  the  18th  section  of  the  7  &  8 
yict.  c.  118,  was  bad,  inasmuch  as  it  stated  that  the  application  would 
be  made  "  to  this  honourable  court,  or  to  a  judge  thereof,"  that  learned 
judge  made  the  following  order  : — 

"  Upon  hearing  counsel  for  plaintiff  and  for  Mr.  John  O'Kines,  on 
the  application  of  plaintiff  to  issue  execution  against  said  John  O'Kines 
pursuant  to  the  summons  of  the  Hon.  Mr.  Justice  Crowder,  dated  the 
14tli  of  January  instant,  and  issues  herein,  I  dismiss  the  same  with  costs, 
to  be  taxed,  such  costs  to  be  deducted  from  plaintiff's  claim  upon  the 
jadgment  herein,  if  a  successful  application  against  whe  said  John 
O'Kines  be  made  to  the  court  within  a  month:  if  no  such  application  be 
made,  then  I  order  that  the  said  costs  be  paid  by  the  plaintiff  to  the 
said  John  O'Kines :  and  I  certify  for  counsel." 

Lush,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind 
that  order,  and  for  leave  to  issue  ^execution  against  O'Kines  for  r^eeq 
687{.  debt,  and  71.  8«.  lOd.  costs,  with  costs  of  the  application.      '- 

BjfleSf  Serjt.,  and  DowdesweUy  now  showed  cause. — The  single  question 
in  this  case  is,  whether  a  notice,  in  the  alternative,  of  the  plaintiff's 
intention  to  apply  to  the  court  or  a  judge,  is  a  good  notice.  It  is  sub- 
mitted that  it  is  not.  The  party  to  be  called  upon  has  a  right  to  know 
which  of  the  two  modes  of  proceeding  the  plaintiff  intends  to  adopt. 
When  this  matter  was  before  the  learned  judge  at  chambers,  reliance 
was  placed  upon  a  case  of  Corder  v.  The  Universal  Gas-Light  Company, 
6  C.  B.  190  (E.  G.  L.  R.  vol.  60),  the  marginal  note  of  which  states  the 
court  to  have  decided  that  the  notice  must  show  whether  the  application 
is  intended  to  be  made  to  the  court  or  to  a  judge  at  chambers :  but, 
upon  examination,  it  will  be  found  that  the  point  really  decided  there 
was,  that  the  notice,  having  already  been  exhausted  by  an  application  to 
chambers,  could  not  be  made  the  foundation  of  a  motion  in  court  for  the 
same  purpose.  [Gockburn,  G.  J. — What  advantage  would  it  be  to  the 
party  to  have  a  notice  in  the  form  you  suggest  ?]  He  knows  that  the 
court  sits  only  during  term  time ;  and,  if  the  notice  is  of  an  intention  to 
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apply  to  the  court,  he  may  give  notice  of  his  intention  to  show  caiiM  Id 
the  first  instance.  It  is  analogons  to  the  notice  of  action  whidi  Ae 
statute  24  G.  2,  c.  44,  requires  to  be  given  to  a  magistrate :  it  has  been 
decided  over  and  over  again  that  such  notice  is  bad  unless  it  states  the 
court  in  which  the  action'  is  to  be  brought.  The  object  in  each  case  is, 
that  the  party  shall  have  a  given  time  within  which  to  determine  whether 
to  pay  the  money  (or  tender  amends)  or  to  prepare  to  resist  the  proceed- 
ing ;  and,  in  order  to  do  that,  he  should  have  distinct  notice  of  the 
nature  of  the  proceeding,  and  the  place  where  it  is  to  be  taken.  [Willss, 
^..Q^  J,—- Suppose  two  *separate  notices  are  given,  one  for  application 
-*  at  chambers  the  other  to  the  court  ?]  In  that  case,  the  last 
served  would  be  the  operative  notice.  [Growdeb,  J. — Suppose  both 
served  together  ?]    That  would  in  effect  be  the  same  as  this  casa. 

Lutlk  and  Beoiley^  in  support  of  the  rule. — The  18th  section  of  the 
T  &  8  Vict.  c.  118,  provides  that  ^^  no  suck  motion  shall  be  made  nor 
summons  granted  for  the  purpose  of  charging  any  shareholder  or  former 
shareholder,  until  ten  days'  notice  thereof  shall  have  been  given  to  th« 
person  sought  to  be  charged  thereby."  The  notice  need  not  state  to 
wbidi  tribunal  the  application  i&  intended  to  be  made.  There  is  no 
analogy  whatever  between  a  case  under  this  act  and  that  of  a  notice  of 
action  to  a  magistrate.  If  notice  be  given  under  the  statute  24  G.  2, 
e.  44,  of  an  intention  ta  bring  an  actien  in  thia  court,  and  the  action  is 
kroQght  in  another  court,  that  is  not  a  notice  of  th^  action*  Has  not 
the  party  in  this  case  had  due  notice  of  the  application  to  the  covt? 
There^  can  be  no  possible  inconvenience  in  this*  He  will  know  where 
the  application  is  made  when  he  is  served  with  the  summons  or  the  rale. 
It.  would  be  frittering  away  the  provisions  of  the  act,  to  hold  this  notice 
to  be  insufficient.  The  matter  has  already  been  under  the  consideration 
of  more  than  one  of  the  judges  at  chambers ;  for,  in  a  case  of  Cotton 
«.  The  Official  Manager  of  the  Royal  British  Bank,  before  Willes,  J., 
that  learned  Judge,  after  taking  time  to  consult  another  of  the  judges, 
held  the  objection  to  be  invalid.  [Willsb,  J. — I  recollect  the  case.  I 
consulted  my  Brother  Cresswell,  and  we  thought  there  was  nothing  in 
the  objection.] 

GoGKBUBN,  G.  J. — I  am  of  opinion  that  this  rule  must  be  made  abto> 
lute.  All  that  the  legislature  can  upon  any  sound  principle  of  constrne- 
utrcA-y  tion  be  considered  *as  having  required,  is,  that,  before  the  powen 
-'  vested  in  the  court  or  a  judge  are  put  in  motion,  there  shaJl  be  s 
ten-days'  notice  given  to  the  party  to  be  charged,  that  leave  to  issue  exe- 
cution against  him  is  intended  to  be  applied  for :  and,  if  a  notice  be 
given  in  the  form  here  adopted,  viz.  of  an  intention  to  make  the  appli- 
cation ^'  to  the  court  or  to  a  judge  thereof,"  that  is  a  sufficient  notice. 
The  justice  of  the  case  is  clearly  in  favour  of  the  applicant :  but,  as 
this  is  a  motion  to  set  aside  a  judge's  order,  the  rule  will  be  absolute 
without  costs* 

The  rest  of  the  court  concurring,  Rule  absolute  accordingly. 
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In  the  Matter  of  THOMAS  SIMPSON. 

All  attonray  wm  stniok  off  the  ratt  at  bia  own  reqQ6fl»  and  aftenrarda  (in  tbt  aame  term)  applied 
to  be  reefcored.  Hia  affidATit  deieribed  bim  aa  "  one  of  tbe  attorneys  of  tbe  conrt :" — The  court 
nqnired  it  to  bo  amended.. 

On  a  former  day  in  this  term,  Mr  Simpson  obtained  a  mle  to  strike 
bim  off  the  roll  of  attorneys  of  this  court,  at  his  own  request,  with  a 
yiew  to  his  being  called  to  the  bar.  He  had  previously  obtained  a 
similar  mle  in  the  Queen's  Bench ;  but  that  rule  was  rescinded  before 
it  was  acted  upon. 

B.  Halt  now  moved  to  restore  him  to  the  roll  upon  an  affidavit  stat- 
ing that  he  had  abandoned  his  intention  of  going  to  the  bar,  and  was 
desirous  of  resuming  his  practice  as  an  attorney.  The  affidavit,  how- 
ever, was  intituled  *^  In  the  matter  of  Thomas  Simpson,  gentleman,  one 
of  the  attorneys  of  Her  Majesty's  Court  of  Common  Pleas,"  and  he 
was  so  described  in  the  body  of  it,  although  the  rule  for  striking  him  off 
the  roll  of  tins  coi^  had  been  acted  upon. 

Thb  Court  required  the  affidavit  to  be  amended  and  re-sworn,  and 
the  rule  was  then  Granted. 
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In  tbo  notiee  of  die  intended  apfAicnlioii'  agalnal  »  diarebolder  under  tbo  T  A^  8  Vict  a  113, 
tbe  party  waa  described  aa  "  Jobn  ManbaU."  In  tbo  memorial  laat  filed  lie  waa  dcseribed 
B»  "  Jobtt  B.  MaiibnU."  Ibore  was-  an  aftda^ii  of  ideftU^ :— Held,  tbat  tbe  notiee  waa 
Miffieient. 

JuD0]fBNT  having  been  obtained  by  the  plaintiff  for  142L  10«.  9i. 
debt,  and  52.  lit.  lOd.  costs,  in  an  action  against  Harding  as  the  official 
manager  of  the  Royal  British  Bank, 

Sawkin9y  on  a  former  day  in  this  term,  upon  affidavits  similar  to  those 
used  in  Dossett  t;.  Harding,  ant^,  p.  524,  obtained  a  rule  calling  upon 
James  Beech  Hill  and  John  Marshall  respectively  to  show  cause  why 
execution  or  executions  upon  the  said  judgment  should  not  be  issued 
against  the  persons,  property,  and  effects  of  the  said  James  Beech  Hill 
and  John  Marshall  respectively  as  shareholders  of  the  said  bank,  to  sat- 
isfy the  plaintiff  in  the  sum  of  1092.  5«.  8<2.  remaining  due  in  respect 
of  the  said  judgment,  with  interest  and  costs. 

Byksy  Serjt.,  showed  cause. — He  admitted  that  the  case  was  not  to  be 
distinguished  from  that  of  Powis  v.  Harding,  ante,  p.  583 ;  but  took  an 
objection  to  the  notice,  which  described  Marshall  as  ^' John  Marshall," 
whereas  his  true  name,  and  the  name  by  which  he  appeared  on  the 
return  made  to  the  stamp*office  in  June  last,  was  ''John  S.  Marshall." 

There  was,  however,  an  affidavit  identifying  the  party  served  with  the 
notice  as  the  person  mentioned  in  the  return ;  and  the  rule  was  made 

Absolute. 
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*«;«iftT  *GRISSOLD  v.  HARDING,  Official  Manager  of  THE 
^  J  ROYAL  BRITISH  BANK.    Jan.  31. 

Where  %  role  oannot  be  aerredi  it  may  be  amended  and  enlarged,  eren  tboagh  it  has  nra  eat 

In  this  case,  which  was  similar  to  the  last,  the  plaintiffs  attorneys 
had  been  unable  to  serve  the  party  to  whom  the  notice  was  addressed, 
by  reason  of  his  having  left  his  former  place  of  abode. 

Byle%j  Serjt.,  applied  for  leave  to  amend  the  rule,  and  to  enlarge  it 
until  the  first  day  of  the  next  term. 

Gresswbll,  J. — How  can  we  so  deal  with  a  rule,  after  it  has  run 
out? 

Master  Park  stated  that  he  had  ascertained  that  that  which  was  asked 
was  commonly  done  in  the  Court  of  Queen's  Bench. 

Ckbsswbll,  J. — For  the  purpose  of  service  ? 

Master  Park. — ^Yes :  it  is  treated  as  in  effect  a  new  rule. 

The  rule  was  accordingly  ordered  to  be  amended  and  enlarged. 


^.--T  *BAILEY  and  Another  v.  THE  UNIVERSAL  PROVIDENT 
^^'J  LIFE  ASSOCIATION.    Jan.  81. 

One  who  has  aoeepted  sharei  in  a  Joint  atoek  company,  bat  luu  not  tigntd  ik«  deed  of  mfSiUmia^ 
or  any  deed  referring  to  it,  is  not  a  "shareholder^  within  the  7  ft  8  Vict  e.  110,  and  eooie- 
qoently  ii  not  liable  to  an  execution  at  the  snit  of  a  Jndgment-oreditor  of  the  eompeay^— 
althoagh  his  name  appears  as  a  shareholder  in  the  retom  filed  with  the  registrar  of  joint  sleek 
companiesi  porsnant  to  s.  11. 

Hawkins,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on 
Edward  Copeland  to  show  cause  why  execution  should  not  issue  against 
him  as  a  shareholder  in  the  Universal  Provident  Life-Association. 

The  affidavits  upon  which  the  motion  was  founded  stated,  that  the 
plaintiffs  obtained  a  judgment  against  the  association  on  the  4th  of 
September,  1855,  for  7502.  11«.  4(2.  debt,  and  48i.  8s.  Sd.  costs,  of 
which  there  remained  due  785{.  7s.  and  interest ;  that,  on  the  Ist  of 
November,  1855,  a  fi.  fiE^  was  sued  out  upon  the  said  judgment,  and 
returned  nulla  bona ;  that  the  defendants  had  not  any  goods  or  chattels, 
property  or  effects  applicable  to  the  said  execution,  or  whereby  the 
said  debt  and  costs,  or  any  part  thereof,  might  be  satisfied ;  that  proceed- 
ings were  pending  before  the  Master  of  the  Rolls  for  winding  up  the 
affairs  of  the  association,  but  that  no  call  had  been  made  thereunder; 
that  the  plaintiff's  claim  upon  the  judgment  had  been  duly  proved  under 
the  petition  and  order  pursuant  to  the  Joint  Stock  Companies  Winding- 
up  Act,  1848  (11  &  12  Vict.  c.  45,  s.  73) ;  that,  on  the  26th  of  Novem- 
ber, 1856,  Mr.  Copeland  was  duly  served  with  notice  of  the  intended 
application,  pursuant  to  the  7  &  8  Vict.  c.  110,  s.  58 ;  that,  in  and  by 
the  registered  returns  of  the  said  Universal  Provident  Life-Associationi 
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made  pursuant  to  the  Joint  Stock  Companies  Registration  Act,  7  k  6 
Vict.  c.  110,  88.  4,  11,  and  kept  at  the  proper  oflSce,  the  said  Edward 
Copeland  was  returned  as  a  shareholder  in  the  said  company  at  the  time 
when  the  said  debt  for  which  the  action  was  brought  was  incurred  and; 
the  judgment  thereon  was  obtained  as  ^aforesaid,  and  still  remained  r^eco 
a  shareholder  therein,  no  transfer  of  his  shares  having  been  ^ 
registered  or  returned  to  the  said  office ;  and  that  the  said  association 
was  a  completely  registered  company,  and  was  not  incorporated  by  act 
of  parliament  or  charter,  nor  was  the  liability  of  its  members  restricted 
by  letters  patent  or  otherwise. 
BoUan  and  Mellitih  now  showed  caii86.(a) — ^Although  Mr.  Copeland  is  a 

(a)  Th»  aSdATiti  upon  whieh  oauo  wai  ihown,  stated,  tKat  the  tnmsfen  under  which  Mr. 
Copeland  held  eiz  iharei  in  the  aasoclation  were  not  aealed,  nor  were  they  endorsed  with  a  eer- 
tiiette  of  approval  under  the  hands  of  two  direoiors,  as  required  by  the  deed  of  settlement,  and 
(btt  the  date  of  one  of  the  transfers  was  written  in  pencil;  and  that  he  had  noTer  signed  the 
dted  of  settlemont  of  the  asioeiation.  The  following  elaoses  of  the  deed  of  settlement  wera  also 
Mtont: — 

Clause  8A.  "  That  the  person  appearing  in  die  eompaajr's  register  of  shareholders  to  be  holdar 
of  any  share,  and  no  other  person,  shall  be  entitled  (snl^eet  to  the  regoUtions  and  in  the  ma&net 
heroin  expressed)  to  seU  and  transfer  aay  raeh  share  to  any  person  whomsoever  not  being  a& 
in&at,  lunatae,  married  woman,  or  under  any  legal  disabiUty,  and  to  any  body  politio  or  corpo^ 
file  legally  capable  of  holding  any  such  share:  ProTlded,  noTertheless,  that  it  shall  not  hf 
obligatory  on  the  board  to  accept  a  transferree  who  shall  bo  the  holder  of  less  than  five  shares  * 
in  the  capital  of  the  company :" 

Clause  07.  "  That  a  form  of  deed  of  tiansfsr  shall  be  proTided  by  the  directors,  and  that  aay 
shareholder  shall  be  entitled,  on  application  to  the  secretary  of  the  company,  to  have  a  copy  of 
neh  form,  with  printed  or  written  instnictions  for  the  nse  of  the  same,  if  any  shall  be  thonght. 
requisite  .*" 

Clause  68.  '<  That  every  deed  of  transfer  shall,  immediately  after  ezecntion,  be  left  at  the 
company's  ofBces;  and  therenpon  the  directors  shall,  with  all  oonvenient  speed,  take  the  sama 
into  consideration,  and,  subject  to  the  proviso  contained  in  the  88th  clause,  shall,  if  the  same  be 
found  to  be  in  aooordanee  with  the  said  form,  and  also  in  the  opinion  of  the  directors  a  fit  and- 
proper  instrument  of  transfer  within  the  provisions  of  the  statute  in  that  behalf  made  and  pro- 
vided, and  in  aooordanee  with  the  provisions  of  these  presents,  on  payment  of  1«.  in  respect  of 
neh  transfor,  certify  their  approwU  of  the  mum  ta  wtiiit^  MMler  lA«  Airneb  of  eosie  fioo  of  tAo 
^wvofore  to  6«  ttkdoroeA  f iUrwa  .*" 

Clause  89.  "  That  any  transfer,  or  pretended  transfer,  of  shares,  not  being  approved  by  the 
directors  under  the  last-preceding  clause,  shall  be  absolutely  void,  and  the  then  registered, 
kolder  of  the  shares  therein  expressed  to  be  transferred  shall  continue  to  be  the  shareholder  in 
nepect  thereof  to  all  intents  and  purposes;  and  notice  of  such  non-approval,  and  of  the  conse- 
qsences  thereof  as  aforesaid,  shall  forthwith  be  sent  to  the  shareholder  purporting  thereby  to 
transfer  such  shares:'' 

Claose  70.  "  That»  in  ease  such  transfer  shall  be  approved,>but  not  otherwise,  the  directort 
•ball  forthwith  oause  a  notice  in  writing  to  be  sent  to  the  transferree,  apprising  him  of  the 
Mne,  and  requiring  him  to  come  in  and  execute  this  present  deed,  or  some  deed  of  coTcnant 
referring  thereto,  or  a  dnplioate  thereof,  within  one  calendar  month  from  the  date  of  such  notice, 
vhieh  shall  also  specify  the  penalities  and  disabilities  affixed  to  the  non-execution  of  the  deed  of 
Mtdement  of  the  company;  but  it  shall  be  in  the  discretion  of  the  board  to  extend  that  period  to 
s  time  not  exceeding  three  calendar  months,  when  the  circumstances  of  the  case  shall  in  their, 
opinion  justify  the  same :" 

Clause  80.  "  That  any  person  who  shall  become  entitled  to  any  share  by  purchase,  representa- 
tioo,  or  otherwise,  and  who  shall  then  be  a  registered  shareholder  of  the  company  in  respect  of 
sny  other  share,  shall  not  be  required  again  to  execute  these  presents,  or  any  deed  referring; 
(hereto,  but  shall  be  entitled,  on  leaving  the  requisite  transfer,  or  giving  the  requisite  notice^ 
ud  leaving  the  requisite  evidence,  and  making  the  requisite  election  (if  any  of  such  partieulara 
ire  respectively  necessary),  in  the  manner  hereinbefore  required,  to  be  immediately  entered  IAi 
khe  register  of  shareholders  as  the  holder  of  the  said  shares :" 

Clause  81.  "  Thrty  in  oai e  any  person  who  shall  have  been  required  under  the  70ih  or  T7tli 
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holder  of  shares  in  the  assoeistioii,  and  his  name  appears  on  the  repsier 
*5591  ^^  shareholders,  he  is  *not  legally  a  shareholder,  or  liable  in  that 

-*  character,  inasDmch  as  the  shares  have  not  been  conveyed  to  him 
by  a  valid  transfer,  and  he  has  not  executed  the  deed  of  settlement 
This  is  a  proceeding  under  the  66th  section  of  the  act  for  the  registrar 
tion,  incorporation,  and  regulation  of  joint  stock  companies,  7  &  8  Yict 
c.  llO.(a)  By  the  *interpretation  clause  (s.  3),  the  word  ^^  share- 
holder" is  declared  to  mean,  ^^  any  person  entitled  to  a  share  ia 
ntKaii  ^  ^company,  and  ufho  Acm  executed  the  deed  of  eeUlementj  or 

-*  a  deed  referring  to  it."  The  provision  for  the  transfer  of  shares 
is  contained  in  s.  54,  which  enacts,  that,  ^^  evl^ect  to  the  regulaiwnB 
therein  contained,  and  to  be  contained  in  any  deed  of  settlement  of  any 

dau*  of  thoM  pTMea»  to  exseviv  Umm  ^munta,  or  Mme  doed  of  ooTonaot  nfoiTiii^ftk««ta^ 
or  dnplieato  theroof,  diall  fbr  the  ipaeo  of  tiino-  ealtiidar  montba  nogloet  to  exoeota  the  iun  ii 
thermMiiier  in  looh  notioe  epeeiSed,  or»  ia:  eeie  wuj  penon  elftimiag  on  tiie  greond  of  mj  tfi- 
denoe  required  to  be  left  under  the  74th  eUuee  of  theie  preaenti,  shall  for  the  apaoa  of  «& 
ealeadar  months  after  tiie  event  iqion  wldeh  his  or  her  tllle  depends  negteet  or  ba  naaUeto 
proaaia  and  leave  ralid  and  raiBeieat  evidenee  as  required  by  the  said  T4di  olansa,  or  If  for  aaj 
reason  whatsoerer  na  sneh  aridanee  shall  he  left  wilUa  the  tksa  last  aforesaid  by  thapai^ 
legally  entitled  to  leave  the  same,  than-  and  in  every  snob  ease  the  share  or  sharse  of  or  elaisMi 
bgr  any  sueh  person  m^dog  sneh  defhnlt»  or  so  nnelaimed  as  aforesaldr  shall  ba  imatediataly  sad 
iiNvoeahly  fbrihiked  to  the  use  of  Iha  compangr :" 

Clause  82.  **  That,  immediately  upon  the  ezeontion  of  these  presents^  or  saah  dead  of  eeve- 
nant  referring  thereto,  or  duplieala  thereoi;  in  manner  afotasaJd,  the  peiaon  eseenting  the  bbbm 
being  a  person  duly  entitled'  by  orlglaal'  snbsoriptlon,  or  by  transfer,  eleetion»  nomlnatiea,  or 
tflhaiwlse,  in  manner  herslabelbre  maatfaned^  diall  bo  ferthwithr  endefad  on>  tha  rsgisttr  of 
ihareholders,  and  dnly  entered  for  registration  nnder  die  provisions  of  die  statute ;  and  nohr 
peiion  shall  forthwith^  but  not  befbrr,  assume  the  UabiUtles  and  privileges  of  a  sbar^oUv; 
■nd,  if  such  person  shall  be  entitled  in>  any  of  the  respeetlve  oapaeltiaa  albresaid,  or  as  n  nnmfcm 
of  any  party  so  entitled,  the  dividends  aeendng^  on  the  shata  or  sharea  to  whieh  sneh  pai^  or 
tfomlnee  of  sueh  party  shall  have  been  so  entitled  after  the  event  on  whieh  snob  title  ahaU  have 
aoerned,  and  before  the  ezeentlon  of  these  preeenls,  or  deed  referring  thereto,  or  dnpliwte 
thereof,  shall,  unless  forfeited  under  the  79th  daase  of  these  preaents,  be  aoewhulated  Cor  tad 
paid  to  the  pore  on  so  ezeeuUng,  at  the  time  of  sneh  exeoution ;  but,  in  eases  of  dlreofc  traaoar, 
the  former  holder  of  the  share  in  respect  of  which  such  execution  is  to  be  made»  shall,  until  sach 
eseoution  and  registration  aa  aforesaid,  eontinue  sul^eot  to  aU  the  liabilities,  and  ba  entitM  Is 
the  dividends,  and  all  other  privileges  of  a  shareholder." 

(a)  Which  enacts  "that  every  judgment  and  every  decree  or  order  which  shall  ba  at  aay  tisM 
after  the  passing  of  this  act  obtained  against  any  company  completely  registered  under  tUs  tc^ 
except  companies  inoorporated  by  act  of  parliament  or  charter,  or  oompaalee  the  liability  of  the 
members  of  which  is  restricted  by  virtue  of  any  letters  patent*  in  any  action,  suit,  or  olhcr  pr»> 
oeeding  prosecuted  by  or  against  such  company  In  any  court  of  law  or  equity,  eball  and  may 
take  elfect  and  be  enforced,  and  execution  thereon  be  issued,  not  only  against  the  pwipertj  aad 
•flBBCts  of  such  company,  bnt  also,  if  due  diligence  shall  have  been  used  to  obtaia  satisiMtica 
of  such  judgment,  decree,  or  order,  by  execution  against  the  property  and  effects  of  such  com- 
pany, then  against  the  person,  property,  and  effects  of  any  shareholder  for  the  time  beiag,  or 
any  former  shareholder  of  such  company  in  his  natural  or  individual  capaeity,  until  sneh  ja4g- 
ment,  decree,  or  order  shall  be  ftdly  aatlaSed :  provided,  in  the  caae  of  exeentlon  agataat  aaj 
former  abareholder,  that  such  former  shareholder  waa  a  shareholder  of  sach  company  at  tke 
time  when  the  contract  or  engagement  for  which  sneh  judgment,  decree,  or  order  may  bavo 
been  obtained  was  entered  into,  or  became  a  shareholder  during  the  time  sach  eontrset  or 
engagement  was  unexecuted  or  unsatlsSed,  or  was  a  shareholder  at  the  time  of  the  jndgmoat, 
decree,  or  order  being  obtained :  provided  also  that  in  no  ease  shall  execution  be  Issued  on 
foeh  judgment,  decree,  or  order,  against  the  person,  property,  or  effects  of  any  saeh  former 
diareholder  of  such  company,  after  the  expiration  of  three  years  next  after  tha  person  seaght  t» 
be  charged  shall  have  ceased  to  be  a  diareholder  of  anch  company ." 
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joint  stock  company  completely  registered  nndler  tliiv  act,  H  shall  ncrgo 
*be  lawful  for  every  sliareholder  of  such  company^  and  he  is  hereby  ^ 
entitled,  to  sell  and  transfer  his  shares  therein  by  deed,  duly  ^Urnipedj  in 
which  the  pecuniary  consideration  for  such  sale  shall  be  truly  expressed, 
and  which  instrument  of  transfer  muat  be  aecerding  to^  the  form  ia  the 
schedule  (E.)  to  this  act  annexed,  or  to  the  like  ^eet ;  and  that  the 
directors  of  the  company  shall  cause  a  memorial  of  such  instnuBent  of 
transfer,  when  produced  at  the  office  of  the  company,  to  be  entered  ic 
a  book  to  be  called  ^The  Register  of  Transfers,'  and  th«  entry  thereof 
to  be  endorsed  on  the  instrument  of  transfer;  and  that,,  until  suck 
instrument  of  transfer  shall  have  been  so  produced  at  the  office  of  thc; 
company,  the  purchaser  of  the  share  shall  not  be  entitled  to  receive  any 
of  the  profits  of  the  company,  or  to  vote  in  respect  of  such  share/*    The 
affidavit  shows  that  the  regulations  contained  in  the  deed  of  settlement 
in  this  case  have  not  been  complied  witk;  confle4|uently  there  has  been 
no  valid  transfer.    The  deed  requtres  a^  certificate  of  i4[q[)roval,  under 
the  hands  of  two  directors,  to  be  endorsed  on  the  instnanent  of  transfer. 
This  regulation  has  not  been  complied  with.    Q3ie:  material  provisions  as 
to  the  registration  of  transfinv  contained  in  the  aet,  wiU  be  found  in  ss. 
11, 13,  and  18.    By  the  former,  the  directors  are  required  to  make  the 
Mowing  reliffna  to  the  registrav  of  joint  stock  CBrnpaaies,  viv..  a  return, 
soeording  to  schedule  (S.),  containing  the  particulara  therein  set  forth 
oC  every  tanaiMfsr  of  any  share  in  suck  conq>any  which.  shaU  have  been 
laade  since  the  preceding  half-yearly  return  (or,^^  in  the  case  of  the  first 
of  saeb  returns  made  by  such  company,  since  the  complete  regbtration 
Aereof),  and  which  shill  haveeome  to  tlM  knowledge  of  the  directors ;  and 
alse  a  return  according  to  schedule  (F.),  containing  the  particulars  therein, 
set  forth  of  the  names  and  places  of  abode  of  all  persons  who  shall  either  have 
ceased  to  be  shareholders  of  such  company,  or  have  become  shareholders 
(^  sodi  *company  otherwise  than  by  a  transfer  as  aforesaid,  since  rmf /»o 
Aepreoeding  half-yearly  return,  or  since  the  complete  registration  '- 
of  the  company,  as  the  case  may  require,  and  also  of  the  changes  in  the 
names  of  all  shareholders  of  such  company  whose  names  shall  have  been 
changed  by  marriage  or  otherwise  since  the  last  preceding  half-yearly 
return,  or  since  the  complete  registration  of  the  company,  as  the  case 
may  require.    The  13th  section  enacts,  <^that,  until  the  return  of  the 
transfer  or  other  fact  or  event  whereby  a  person  becomes  the  holder  of 
any  shares^  be  made  pursuant  to  the  provisions  hereinbefore  contained, 
it  shall  not  be  lawful  for  such  company,  its  directors  or  officers,  if  such 
fact  or  event  be  known  to  them  respectively,  to  pay  to  any  such  person 
any  part  of  the  profits  of  the  concer%  nor  for  any  such  person  to  sue 
for  or  recover  any  part  of  the  profits  arising  in  respect  of  such  share, 
or  in  anywise  to.  act  as  a  shareholder ;  and  that,  until  the  return  of  the 
transfer  of  any  share  shall  have  been  made  pursuant  to  the  provisions 
bereinbefore  contained,  the  person  whose  share  shall  have  been  thereby 
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transferred,  shall,  so  far  as  respects  his  liability  to  the  debts  and  en- 
gagements of  the  company,  and  also  as  respects  the  reimbursement  of 
any  loss,  damages,  costs,  and  charges  he  may  incur  thereby,  be  deemed 
to  continue  a  shareholdier  of  such  company."  And  s.  18  enables  any 
person  to  inspect  and  obtain  a  copy  or  extract  of  any  return  or  deed, 
certified  by  the  registrar,  and  provides,  <^  that,  in  all  courts  of  law  and 
equity,  and  elsewhere,  every  such  copy  or  extract  so  certified  khall  he 
received  in  evideneej  without  proof  of  the  signature  thereto,  or  of  the 
seal  of  office  affixed  thereto.*'  This  provision  differs  widely  from  that 
contained  in  the  21st  section  of  the  7  k  8  Vict.  c.  118,  which  would 
seem  to  make  the  return  caneluHve  evidence  of  the  parties  named  therem 
being  shareholders.    Both  statutes  being  under  the  consideration  of  the 

*6641  ^«P»^**^®  ^^"*8  ^^^  »8ame  session,  this  difference  of  language 
-*  could  hardly  have  been  unintentional.  There  are  numerous 
cases  where  it  has  been  held,  that  the  transferree  of  shares  is  not  to  be 
considered  a  shareholder  unless  the  terms  of  the  deed  have  been  com- 
plied with.  In  The  Gulvanized  Iron  Company  v.  Westoby,  8  Excb. 
17,t  7  Railway  Cases,  318,  it  was  held  that  the  defendant  was.  not  liaUe 
to  be  sued  for  calls,  he  never  having  executed  the  deed  g£  settlement. 
So,  in  Moss  V.  The  Steam  €k>ndola  Company,  17  C.  B.  180  (£.  C.  L. 
B.  vol.  84),  a  party  who  had  €teted  as  a  directWy  but  who  had  not  signed 
the  deed  of  settlement,  was  held  not  liable  to  an  execution  on  a  judg- 
ment against  the  company.  Jervis,  C.  J.,  there  says :  <<  Tou  are  asking 
for  a  statutory  remedy  against  a  shareholder.  To  entitle  you  to  that, 
you  must  bring  the  party  sought  to  be  charged  within  the  statutory 
definition.  That  you  have  not  done."  Again,  in  Wilkins  v.  The  Anglo* 
Californian  Gold  Mining  Company,  18  Q.  B.  728  (E.  C.  L.  B.  voL  88), 
a  person  who  had  subscribed  for  shares  was  held  not  to  be  entitled  to 
certificates  under  s.  51,  until  he  had  executed  the  deed  of  settlement, 
or  a  deed  referring  thereto.  In  Bosanquet  v.  Shortridge,  4  Exch.  699,t 
a  transfer  was  held  inoperative  for  want  of  the  consent  thereto  of  ^\ 
board  of  directors,"  as  required  by  the  deed  of  settlement.(a)  In  Ness 
V.  Angas,  8  Exch.  805,t  the  husband  of  a  woman  who  had  (with  his 
consent)  purchased  shares  in  a  joint  stock  bank  with  the  proceeds  of 
her  separate  property,  not  having  complied  with  the  requisitions  of  the 
deed  of  settlement  so  as  to  become  a  member  of  the  association,  was 
held  not  liable  to  a  scire  facias  under  the  7  O.  4,  c.  46,  s.  13.  The 
like  was  held  as  to  an  executor,  in  Ness  v.  Armstrong,  4  Exch.  21.t  To 
make  a  man  a  shareholder,  the  statute  requires  four  thmgs, — that  he 
^;_.-.  should  have  executed  the  deed  of  settlement  *of  the  company, 
-*  or  some  deed  referring  to  it, — ^that  the  shares  should  be  con- 
veyed to  him  by  deed  duly  stamped, — that  a  memorial  of  the  instrument 
of  transfer  should  be  entered  in  <<  the  register  of  transfers,"  and  the  entry 
endorsed  thereon, — and  that  his  name  should  appear  in  the  return  made 

(ai  Soe  the  obMirationa  apon  thif  eMe  in  Burg&ta  v.  Shortridge,  5  House  of  Lordi  Cksei,  MY* 
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to  and  filed  with  the  registrar  of  joint  stock  companies.  The  three 
first  haye  not  been  complied  with  here :  and  the  question  is,  whether 
the  single  fact  of  the  party's  name  appearing  on  the  register  fixes  him 
irith  liability  as  a  shareholder.  In  Turner  v.  The  Metropolitan  Live- 
stock Company,  2  Ezoh.  567,t  the  return  was  held  to  be  primft  facie 
evidence  only. 

Hafffkin$j  in  support  of  his  rule. — The  question  is  whether  the  share- 
holder is  not  estopped  from  setting  up  the  irregularity,  if  any  there  be. 
The  object  of  the  legislature  in  requiring  a  memorial  or  return  to  be 
filed,  is,  to  give  to  persons  dealing  with  the  company  the  means  of 
ascertaining  with  whom  they  are  contracting.  The  case  of  Turner  v. 
The  Metropolitan  Live-Stock  Company,  2  Exch.  667,t  is  expressly  in 
pomt.  Mr.  Copeland's  afiKdavit  shows  that  he  has  done  all  he  could  to 
make  himself  a  shareholder.  The  transfer  is  in  the  form  given  in  the 
schedule,  though  by  accident  there  is  no  seal  opposite  the  signature  of 
the  transferror.  [Cookburn,  C.  J. — It  amounts  to  no  more  than  this, 
that  the  parties  intended  the  instrument  to  be  a  deed.]  In  equity  it 
would  still  be  treated  as  a  conveyance.  Having  taken  advantage  of  it 
as  a  valid  deed,  and  having  by  means  of  it  caused  his  name  to  be  inserted 
in  the  register,  is  not  the  party,  as  between  himself  and  a  creditor  whose 
only  means  of  information  is  by  looking  at  the  register,  estopped  from 
saying  that  he  is  not  a  shareholder  ?  The  only  efiect  of  the  omission  to 
sign  the  deed  of  settlement,  is,  to  suspend  the  party's  right  to  r:^r^^ 
*exercise  the  powers  of  a  shareholder :  s.  26.(a)  [Crowder,  ^ 
J. — ^Tou  argue,  from  s.  26,  that,  although  not  a  shareholder  for  the 
purpose  of  receiving  benefit,  by  reason  of  his  omission  to  execute  the 
deed,  the  party  i$  a  shareholder  for  the  purpose  of  being  liable.]  Just 
so :  and  there  is  no  good  reason  why  it  should  not  be  so.  [Cockburn, 
0.  J. — When  you  come  to  put  in  force  the  very  stringent  provisions  of 
the  statute,  must  you  not  show  clearly  that  the  statutory  liability  is 
imposed  upon  the  person  sought  to  be  affected  ?  Crbsswbll,  J. — Sup- 
pose the  legislature  had  said  that  execution  might  issue  against  every 
person  who  signs  the  company's  deed  of  settlement, — ^would  you  con- 
tend that  a  shareholder  who  has  not  executed  the  deed  would  be  liable  ?] 

(a)  WMdi  eiiMtf  "that  do  thareholder  of  taj  Joint  ftoek  oompanj  oomplotoly  vegiatered 
vadar  this  act  thaU  bo  entiUod  to  roooi^e  any  dividendi  or  proflti,  or  bo  ontitled  to  tiie  remodios 
or  powen  horebj  given  to  Bhareholdon,  nntU  ho  ahaU  have  exoontod  the  deed  of  settlement  of 
the  nid  eompanj,  or  lome  deed  referring  thereto,  and  alio  hare  paid  np  all  inttalmente  or  ealle 
dee  fron  him,  and  ihaU  liaTO  been  regiatered  in  the  rogiatry  offiee  aforeiaid ;  and,  ftirther,  that 
it  ihaU  be  lawftil  for  every  ahareholder  who  aliall  have  aigned  aneh  deed,  and  paid  up  anch 
ioitalmenta  or  ealla,  and  shall  have  been  regiatered,  and  he  ia  hereby  entitled, — ^to  be  preaent  at 
«U  general  meeting?  of  the  company, — and  alio  to  take  part  in  the  diaenaaiona  thereat, — and  also 
to  vote  in  the  determination  of  any  quoation  thereat,  and  that  either  in  peraon  or  by  proxy, 
uleaa  the  deed  of  aettlement  ahall  preclnde  ahareholders  from  voting  by  proxy,-Huid  alao  to 
vote  in  the  choiee  of  directora,  and  of  every  auditor  to  be  eleoted  by  the  ahareholdera ;  auljeet, 
Btvertheleas,  to  the  proviaiona  of  thia  act  and  of  the  deed  of  aettlement  of  die  oompany,  or  other 
ipeeial  authority,  ao  Ihr  aa  each  proviaiona  ahall  either  regulate  or  reatriet  the  exeroiae  of  auch 
powers,  but  not  ao  aa  to  deprive  such  shareholders  thereof,"  Ao. 
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No.    [Cresswbll,  J.-^o.  they  not  in  effect  exclude  the  liAbOitjof 

*^(i71  ^^^  ^^^  ^^  '^^^  signed  the  deed,  when  thej  ^say,  that,  oertun 
-^  conditions  having  been  <y>mplied  with,  exeontion  may  iasie 
against  shareholders,  and  that,  by  » shareholders,"  they  mean  pexBoas 
who  have  executed  the  deed  ?  I  think  we  cannot  hold  a  man  to  be  a 
shareholder,  and  as  such  liable  to  execution,  who  has  not  signed  the 
deed,  without  oyerruling  Moss  v.  The  Steam  (jondola  Company,  17  C. 
B.  180  (E.  G.  L.  a.  ToL  84),  which  I  think  was  rightly  dacided.]  In 
Bumes  t;.  Pennell,  2  House  of  Lords  Oases,  497,  by  a  deed  of  eopart- 
nership  of  a  joint  i^ock  company,  certain  forms  were  to  be  observed  if 
any  transferree  of  shares,  before  he  could  become  a  membeF  of  the 
company.  A.  poishased  shures,  and  executed  some  of  the  acts  reqnirel 
to  constitute  him  a  member  of  the  company,  but  left  one  of  these  acta 
unexecuted :  and  it  was  held,  that  the  execution  of  these  acta  was  a 
duty  cast  on  the  purchaser  for  the  benefit  of  the  company,  and  that  hk 
non-execution  of  one  of  them  did  not  enable  him,  as  respected  the  omr 
pany,  to  retire  from  his  contract. 

GooKBUBN,  C.  J. — It  appears  to  me  to  be  enough  upon  the  preseat 
occasion  to  say  that  Mess  iv.  The  Steam  Gcmdola  Company  is  an  autho- 
rity directly  in  point.  TbB  plaintiff  is  seeking  to  enforce  a  judgment 
obtained  against  the  company,  by  means  of  a  statutable  executioa 
against  one  whom  he  charges  to  be  a  shareholder.  I  quite  agree  with 
the  principle  laid  down  in  the  case  referred  to,  viz.  that  the  party 
against  whom  this  very  stringent  proceeding  is  taken,  must  be  shown  to 
come  within  the  definition  of  a  shareholder  given  by  the  act,-^<uie  who 
has  executed  the  deed  of  settlement  of  the  company,  or  some  deed 
referring  thereto.  Mr.  Copeland  in  this  case  has  not  executed  the  deed ; 
consequently,  he  is  not  a  shareholder,  and  the  plaintiff  cannot  haie 
execution  against  him.  The  rule  which  has  been  obtained  for  that  pli^ 
pose  must  be  discharged. 
*'i^R\      *The  rest  of  the  court  concurring, 

-'  Kule  dischaijed. 

jRatffkins  submitted,  that,  inasmuch  as  the  rule  was  not  an  experi- 
mental one,  and  the  creditor  had  been  misled  by  the  appearance  of  the 
name  of  Mr.  Copeland  in  the  return  of  shareholders,  he  ought  not  to 
be  visited  with  costs. 

To  this  the  court  assented,  and  the  rule  was 

Discharged  without  costs. 
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BARNES  V.  HARDING,  Official  Manager  of  THE  ^OTAL 

BRITISH  BANE.(a)    May  8. 

Upon  u  inqoisition  on  a  writ  of  oI«gity  proof  of  poMonion  or  receipt  of  the  rent  of  the  land  hy 

tile  party,  is  primd  faeie  eridonee  of  title. 
Where  a  joxy,  notwitiistuiding  moh  eridenofl^  femid  tlMfc  the  pAity  bftd  no  laodi^—tiie  40iirt  Ml 

aside  the  JSndlng,  and  directed  the  eheriif  to  take  a  new.inqiiiaition. 

A  WRIT  of  elegit  was  directed  to  the  slier^  of  Sufiblk,  commaading 
him  to  cause  to  be  delivered  to  the  plaintiff,  by  a  reasonable  price  and 
eitent,  all  the  goods  and  dhattds  of  Thomas  Mayh^w,  of  Sazmnnd- 
ham,  in  the  said  county,  in  his  bailiwick,  except  his  oxen  and  beasts  cf 
the  plough ;  and  also  all  such  lands,  tenements,  rectories,  tithes,  roLts, 
and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or 
mtomary  tenure,  in  his  baUiinck,  as  the  said  Thomas  Mayhew,  or  an j 
person  in  trust  for  him,  was  seised  or  possessed  of  on  the  80th  of  Janu- 
ary, 1857,  or  at  any  time  afterwards,  or  over  which  the  said  Tbomttf 
Mayhew  on  that  day,  or  at  any  time  afterwards,  had  any  disposing 
power  which  he  might  without  the  assent  of  any  other  person  exercise 
for  his  own  benefit,^to  hold  the  same  until  the  sum  of  116/.  *19«.  r«^|»Q 
2d.,  together  with  interest,  should  have  been  levied.  '- 

An  inquisition  under  the  above  writ  was  held  on  the  2d  of  April  last, 
at  Woodbridge,  in  the  county  of  Suffolk,  before  James  Sparke,  Esq., 
the  acting  under-eheriff,  when  a  jury  was  duly  sworn,  and  the  follow- 
iDg  evidence  given,  after  an  objection  taken  by  Mr.  Churchyard,  aa 
attorney  who  attended  to  watch  the  proceedings  on  behalf  of  Mr.  May- 
hew, instructed  by  Mr.  Mayhew's  London  agents  (but  afterwards  with- 
drawn), that  the  deeds  ought  to  be  produced,  or  notice  to  produce  given 
before  secondary  evidence  could  be  let  in :— - 

The  first  witness,  Mr.  (Barrett,  of  Aldborough,  stated  that  he  knew 
the  property  of  Mr.  Thomas  Mayhew  at  Aldborough ;  that  it  was  com- 
prised in  the  particulars  and  plan  produced,  and  consisted  of  houses 
and  about  fifty  acres  of  land  (enumerating  and  describing  the  parcels) 
called  the  Crespigny  House  Estate ;  that  the  witness  occupied  a  ^reat 
portion  of  it,  about  twenty-five  acres,  holding  it  as  tenant  from  year  to 
year  of  Mr.  Mayhew,  and  paying  rent  to  him  for  it ;  that  the  property 
was  Mr.  Mayhew's  on  the  80th  of  January  and  the  28d  of  February 
last ;  that  he  (the  witness)  had  offered,  and  was  willing  to  give,  600(M. 
for  the  whole  estate ;  and  that  the  price  asked  was  6000/. 

On  cross-examination,  Mr.  Garrett  stated  that  Mr.  Mayhew  always 
called  the  estate  his  own ;  that  he  paid  him  no  rent  sinoe  last  January, 
there  being  none  due ;  that  no  one  else  claimed  the  rent ;  but  that  he 
had  that  day  received  a  notice  from  one  Thrupp,  who  claimed  to  be  a 
mortgagee,  to  pay  no  further  rent  to  Mr,  Mayhew. 

(a)  The  role  waa  alio  intitoled  "And  in  tht  matlM  of  the  writ  of  vUgit  agaiaat  the  UuMb  tf 
Thomaa  Majhew." 
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An  extract  from  the  rate-book  of  the  pariah  of  Aldboroagh  was  pro- 
duced, and  admitted,  showing  the  gross  rental  of  the  estate  to  be  182/. 
and  the  rateable  value  1741. 

*fV7(Y\  J&iz^es  Southwell,  of  Saxmundham,  was  next  called.  *He 
-'  stated  that  he  knew  the  property  of  Mr.  Mayhew  in  Saxmund- 
ham, called  The  Fairfield  Estate ;  that  it  was  entirely  in  his  own  occu- 
pation, with  the  exception  of  a  small  quantity  let  out  as  garden  ground, 
— ^the  whole  consisting  of  about  twenty-eight  acres,  and  the  annual 
value  1172.  10«. 

On  cross-examination,  this  witness  stated  that  he  knew  of  the  posses- 
sion only  by  repute,  by  inspection  of  the  rate4>ook,  and  by  his  (Mr. 
Mayhew's)  residence  and  occupation. 

The  under-sheriff  told  the  jury,  that,  in  his  opinion,  the  evid^ce 
produced  was  under  the  circumstances  admissible  and  sufficient ;  that 
that  question  was  not  for  their  consideration ;  but  that  they  were  to 
say,  upon 'the  evidence  produced,  what  lands,  &c.,  Mr.  Mayhew  was 
possessed  of. 

The  jury  found  that  there  was  no  evidence  to  show  that  the  defendant 
(meaning  Mayhew)  was  possessed  of  any  lands,  &c. 

Ooiichj  on  a  former  day,  upon  an  affidavit  of  the  under-sheriff  verify- 
ing his  notes,  moved  for  a  rule  calling  upon  Mr.  Mayhew  to  show 
cause  why  the  inquisition  taken  upon  the  above  writ  of  eligit  should  not 
be  set  aside  and  a  new  inquisition  taken  thereon,  on  the  ground  that 
the  verdict  was  perverse.  He  referred  to  Watson's  Sheriff,  2d  edit 
818,  where  it  is  said,  that,  <<  where  fraud,  deceit,  or  partiality  has  been 
practised,  if  the  writ  be  not  filed,  the  court  wUl  stay  the  filing  of  it, 
and  grant  another  writ," — citing  2  Inst.  396.  [Growder,  J. — Can 
you  have  a  new  inquisition  upon  the  old  writ  ?  Cresswell,  J. — Yfhj 
not,  as  well  as  upon  a  writ  of  inquiry?] 

The  rule  was  granted  in  the  alternative, — <<  to  show  cause  why  the 
ntf-m-t-y  finding  of  the  jury  upon  the  inquisition  *taken  upon  the  said 
-^  writ  should  not  be  set  aside  and  a  new  inquisition  be  taken 
thereupon,  or  why  the  said  writ  of  elegit  and  the  inquisition  thereon 
should  not  be  set  aside,  and  the  plaintiff  be  at  liberty  to  issue  a  nev 
writ  of  elegit  against  the  lands  of  the  sud  Thomas  Mayhew." 

Hawhine  now  showed  cause. — It  cannot  be  denied  that  there  was 
evidence  upon  which  the  jury  might,  and  perhaps  ought,  to  have  found 
that  Mr.  Mayhew  had  lands  in  the  county  which  might  be  extended 
under  the  elegit.  But  it  is  submitted  that  this  rule  was  wholly  unneces- 
sary, inasmuch  as  the  plaintiff  might  have  issued  another  elegit:  Arch- 
bold*s  Practice,  11th  edit.,  by  Prentice,  684,  685.(a)    [Crbsswbll,  J. 

(a)  In  Arohbold's  Pnustioe,  633,  it  if  laid :  "  Proof  of  ponession  of  the  land  by  the  defendut, 
or  reooipt  of  rent  by  him  in  reepeet  of  ihe  same,  is  prima  fheie  eTidenee  of  his  title  to  it  Ai 
the  proeeeding  ii  an  ex  parte  one,  and  the  inqoiiition  not  oonolniire  on  the  defendant,  it  ii  ia 
feneral  loAdent  to  giro  iligbt  eridence  of  the  defendant's  title."    "The  iaqnitition  nmit  isd 
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—Into  the  same  county?]  Yes.  [Cresswell,  J. — ^Without  the  leave 
of  the  court  ?]  Yes.  [Cresswell,  J. — If  he  may  have  a  new  elegit 
without  leave,  does  he  make  it  worse  by  asking  leave  ?  Willes,  J. — 
It  may  be  convenient  to  the  plaintiff  to  have  a  declaration  of  the  court 
that  there  was  evidence  upon  the  former  occasion  upon  which  the  jury 
shoold  have  found  that  Mr.  Mayhew  had  lands.  Cockbttbn,  C.  J. — 
If  the  court  are  satisfied  that  the  verdict  was  wrong,  I  do-  not  see  why 
they  should  not  say  so.]  At  all  events,  *the  plaintiff  ought  not  r^ef-i^o 
to  have  the  costs  of  the  rule.  [Gresswell,  J. — Mr.  Mayhew  '- 
appeared  by  his  attorney  to  oppose  the  plaint^'s  proceedings  on  the 
inquisition.  I  do  not  see,  therefore,  why  he  should  not  be  visited  with 
co8ts.](a) 

BffleSy  Serjt.,  and  Couehf  contri,  were  stopped  by  the  court. 

CooKBURK,  C.  J. — The  finding  of  the  jury  was  altogether  unwarrant- 
able.   The  rule  must,  therefore,  be  made  absolute. 

WiLLES,  J. — The  jury  upon  an  inquisition  under  an  elegit,  have  no 
right  to  go  into  the  question  of  title.  The  return  to  the  elegit  does  not 
conclude  the  matter.  The  jury  were  bound  to  find  that  Mr.  Mayhew 
had  lands,  upon  the  prim&  facie  evidence  produced  before  them.  It 
may,  however,  be  advisable  for  the  plaintiff  to  take  the  rule  in  the 
second  alternative. 

Bylety  Serjt. — ^We  have  <;ensidered  the  matter,  and  prefer  taking  the 
first  alternative.  The  writ  has  not  been  executed ;  that  which  has  been 
done  upon  it  going  for  nothing.  We  wish  to  set  aside  the  inquisition 
only. 

WiLLES,  J. — Then  you  nvust  add  to  the  ride,  a  direction  to  the 
sheriff  to  take  a  new  inquisition. 
The  rest  of  the  court  concurring, 

Bule  absolute.(i) 

the  knds  with  eertaiotj;  the  place  and  eonnfty  where  they  llei  and  where  the  inqvisitioii  if 
taken,— RaysiDg't  Case,  Byer,  208  r  the  eetate  the  defeadaot  hai  In  them,— F.  Uoore,  8;  whe- 
ther seised  ia  aeTeraltyi  or  ae  joint-tenant  or  tenant-in-4sommon,— Heard  «..  Baekerfleld^  HnttoD, 
18,  BrownL  38 ;  and  their  Talne, — Sparrow  «.  Hattenock,  Cro.  Car.  819." 

(a)  The  role  did  not  aak  for  eosta. 

(i)  The  rale  waa  drawn  np  ae  foUowa : — "It  if  ordered  that  the  Ending  of  the  jnrj  npon  the 
iaqoisition  taken  upon  the  aud  writ  of  elegit  be  aet  aaidei.  and  thafe  the  aheriff  of  the  eoonty  of 
Suffolk  do  proceed  to  take  a  new  Inqniaition  thefeoa.* 


H.  8.,  VOL.  I. — ^25 
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*678]    ♦Ex  parte  THOMAS  CROSS,  a  Prisoner.    Jan.  22. 

▲  eommitment  under  the  Vftgnmt  Act,  5  G.  4,  e.  83,  f^  4»  iCaAed  that "  T.  C,  on,  4eL,  in  Uiii  dt^ 
(London),  then  being  n  reputed  thief,  frtqmniim^  the  pnblio  etreeU  and  places  of  and  is  th« 
laid  oi^,  then  and  there  wu  foumd  in  Railway  Place,  being  a  public  thorongfafare,  and  one 
o'  Iho  plaeet  of  pabUc  resort  of  and  in  the  said  city,  with  Intent  feloniously  to  steal,"  ^  >^ 
Held,  svffloient 

Thb  prisoner  Thomas  Cross  was  on  the  80th  of  December  last  com- 
mitted to  the  house  of  correction  at  Holloway,  for  an  offence  against  the 
Vacant  Act,  5  G.  4,  c.  88,  s.  4,  under  the  following  warrant : — 

^*  To  all  and  every  the  constables  of  the  police  force  for  the  city  of 
London  and  the  liberties  thereof,  and  to  all  other  constables  and  peace 
officers  in  the  said  city  and  liberties,  and  to  the  keeper  of  the  city  of 
London  house  of  correction  at  HoUoway,  in  the  county  of  Middlesex. 

^^  London,  to  wit.  Whereas,  Thomas  Cross,  late  of  London,  labourer, 
was  this  day  duly  convicted  before  the  undersigned,  the  Lord  Mayor  of 
the  city  of  London,  and  one  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  city  and  the  liberties  thereof,  sitting  at  the  MansioB 
House  justice-room  in  the  same  city,  of  being  a  rogue  and  Tagabond, 
within  the  intent  and  meaning  of  the  statute  of  the  Fifth  year  of  King 
George  the  Fourth,  intituled  ^  An  Act  for  the  punishment  of  idle  and 
disorderly  persons  and  rogues  and  vagabonds  in  that  pu^  of  Great 
Britain  called  England,'  For  that  he  the  said  Thomas  Cross,  on  the  24th 
day  of  December  instant,  in  this  city,  then  being  a  suspected  person 
and  reputed  thief,  frequenting  the  public  streets  and^  places  of  and  in 
the  said  city,  then  and  there  w<i€  found  in  Railway  Place,  being  a  public 
thoroughfare,  and  one  of  the  places  of  public  resort  of  and  in  the  said 
city,  with  intent  feloniously  to  steal  the  moneys,  goods,  and  chattels  of 
Sarah  Seymour  from  her  person  therein,  against  the  form  of  the  statute 
in  such  case  made  and  provided :  And  it  was  thereby  adjudged  that  the 
*^74.1  ^^^^  Thomas  *Cro8s,  for  his  said  offence,  should  be  imprisoned 
-'  in  the  city  of  London  house  of  correction  at  Holloway  aforesaid, 
and  there  kept  to  hard  labour,  for  the  space  of  three  months :  These  are, 
therefore,  to  command  you,  the  said  constables,  to  take  the  said  Thomas 
Cross,  and  him  safely  convey  to  the  said  house  of  correction  at  Holloway 
aforesaid,  and  there  deliver  him  to  the  keeper  thereof  together  with  this 
precept :  And  I  do  hereby  command  you  the  said  keeper  of  the  said 
house  of  correction  to  receive  the  said  Thomas  Cross  into  your  custody 
in  the  said  house  of  correction,  there  to  imprison  him  and  keep  him  to 
hard  labour  for  the  space  of  three  months :  And  for  your  so  doing  this 
shall  be  your  sufficient  warrant. 

^'  Given  under  my  hand  and  seal,  this  30th  day  of  December,  1856, 
at  the  Mansion  House  justice-room  aforesaid. 

"  Thomas  D.  Finnis,  Mayor,  &c." 

MaeOubrey  moved  for  a  habeas  corpus  to  bring  up  the  prisoner  to  be 
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discharged  from  custody,  on  the  ground  of  the  illegality  of  the  convic- 
tion. He  stated  that  a  similar  application  had  been  already  mfide  to  the 
Court  of  Exchequer,  and  they  thought  the  conviction  right.  The  conviction 
wa«  under  the  6  G.  4,  c.  88,  s.  4.  There  are  only  two  branches  of  the  section 
under  one  of  which  the  case  could  fall,  vii.  those  which  enact  that ''  every 
person  being  found  in  or  upon  any  dwelling-house,  warehouse,  coach 
house,  stable,  or  outhouse,  or  in  any  enclosed  yard,  garden,  or  area,  for  atiy 
unlawful  purpose,"  and  that  ^^  every  suspected  person  or  reputed  thief 
frequenting  any  river,  canal,  or  navigable  stream,  dock,  or  basin,  or 
any  quay,  wharf,  or  warehouse  near  or  adjoining  thereto,  or  any  street, 
highway,  or  avenue  leading  thereto,  or  any  place  of  public  resor^  or  any 
street,  highway,  or  place  ^adjacent,  with  intent  to  commit  felony,"  r^ir^r 
shall  be  deemed  a  rogue  and  vagabond,  within  the  true  intent  '- 
and  meaning  of  the  act.  Now,  the  conviction  could  not  have  been 
intended  to  be  under  the  first  branch,  because  ^^  Railway  Place"  is  not 
stated  to  be  a  place  of  the  description  there  mentioned.  It  must,  there- 
fore, have  been  intended  to  be  under  the  last :  but  it  does  not  allege 
that  the  prisoner  was  ^*  frequenting"  Railway  Place,  but  merely  that  ht 
was  found  there :  consequently,  it  does  not  allege  any  offence  to  hare 
been  committed  at  all.  [Cbbsswell,  J« — ^Wh«t  do  you  understand  by 
^'  frequenting  ?"]  Being  there  more  than  once  or  twice.  Dr.  Johnson 
defines  it,  **  To  visit  often ;  to  be  much  in  any  place ;  to  resort  often  to." 
[C&KSSWBLL,  J. — If  you  are  right,  it  would  be  necessary  to  show  that 
the  man  was  there  more  than  once  wUh  ih€  %ame  intent^  vis.  to  commit 
a  felony.]  In  Ex  parte  Elizabeth  Jones,  16  Justice  of  the  Peace,  298, 
A.  was  committed  as  a  rogue  and  vagabond  under  this  section,  for  that 
she,  being  a  suspected  person,  did  unlawfully  frequent  a  certain  street 
called  Regent  Street,  in  the  county  of  Middlesex,  with  intent  to  commit 
felony :  and  it  was  held  that  she  was  entitled  to  be  discharged  on  a 
writ  of  habeas  corpus,  because  the  commitment  was  insufficient,  for  omit- 
ting to  state  that  the  street  in  question  led  to  a  canal,  &c.,  or  was  itself 
a  place  of  public  resort,  or  was  a  street  which  led  to  a  place  of  public 
resort ;  it  being  no  offence  within  the  act  for  a  suspected  person  to  fr»> 
quent  a  street,  with  intent  to  commit  a  felony,  unless  it  fall  within  either 
of  the  above  clauses.  That  shows  the  extreme  strictness  with  which  the 
language  of  this  section  is  to  be  construed. 

CoOKBURK,  G.  J. — I  see  no  reason  to  find  fault  with  the  decision  to 
which  we  are  told  the  Court  of  Exchequer  came  in  this  case. 

^Cresswbll,  J. — In  the  case  of  Ex  parte  Elizabeth  Jones,  r^i-i^^ 
the  court  could  not  take  judicial  notice  that  Regent  Street  was  '- 
a  place  of  the  description  mentioned  in  the  act.     Here,  however,  illtt 
commitment  follows  the  use  of  the  word  in  the  statute.    What  it  meuii 
in  the  one,  it  means  in  the  other. 

The  rest  of  the  court  concurring.  Rule  refused. 
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upon  a  ease  stated  by  way  of  appeal  fiiom  a  eoanty  court  deeuion,  it  appeared,  tha^  the  deftad- 
ant  being  indebted  to  the  plaintiff,  the  latter  drew  upon  him  two  biUt,  whieh  the  fenaei 
returned  aooeptedt  i^nd  their  receipt  wae  acknowledged  by  the  plaintiff  in  a  letter  (to  which  a 
penny  receipt-itamp  wae  afflxed)  stating  that  they  were  plaeed  to  the  de/emdtmf9  credit.  Tht 
plaintiff  afterwardi  enclosed  the  bills  in  a  letter  addressed  to  the  defendant,  with  n  reqaest 
that  he  wonld  re-aoeept  them,  making  them  payable  at  n  banker's.  It  was  prored  that  thii 
letter  was  dnly  posted;  bat  there  was  no  evidence  to  show  that  it  had  ever  come  to  the 
defendant's  hands.  After  the  bills  had  arriTcd  at  maturity,  the  plaintiff  sued  the  defltedaal 
in  the  eoimty  coart»  npon  the  original  consideration,  for  goods  sold  and  deliTcred.  At  tb« 
trial,  it  was  contended  for  the  defendant^  that,  the  bills  haWng  been  given  in  pajprnnt  pm 
tanto  of  the  plaintiff's  aoconnt;  and  being  still  in  existence,  the  plaintiff  eonid  not  withoel 
prodndng  them  recoTor  npon  the  original  conrideration.  The  Judge  deeided  thai  the  piua- 
tiff's  letter  did  not  in  point  of  law  amount  to  an  aooeptanco  by  him  of  the  bills  ti»  pajfwumt, 
and  decided  that  he  was  entitled  to  reooTcr  for  the  original  consideration : — Held,  that  hii 
decision  was  right 

This  was*  an  appeal  against  a  decision  of  the  judge  of  the  Bov 
eountj  court  of  Middlesex.  The  action  was  for  goods  sold  and  de- 
livered ;  the  plaintiff  by  his  particulars  claiming  84Z.  la,  Gd.  for  goods 
delivered  between  the  26th  of  February  and  the  28d  of  June,  1856,  and 
giving  credit  for  62.  on  account 

The  facts  proved  at  the  trial  were, — ^that,  on  the  25th  of  June,  1856, 
the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  25Z.  9$.  6d. 
for  goods  sold  and  delivered ;  and  on  that  day  the  plaintiff  drew  upon 
and  sent  by  the  general  poet  to  the  defendant  two  bills  of  exchange, 
dated  respectively  the  25th  of  Jime,  1856,  one  bill  being  for  102.,  pay- 
able two  months  after'date,  the  other  being  for  152.,  and  payable  Uiree 
^--.-^  months  after  date.  These  *bills  were  payable  to  the  plaintiff  or 
-'  his  xyf&er.  They  were  enclosed  in  a  letter  addressed  and  sent 
ty  the  plaintiff  to  the  defendant,  as  follows : — 

<<  Birmingham,  June  25th,  1856. 
<<  Dear  sir, — I  sent  you  two  dozen  kitchen  fenders  on  Monday  last, 
and  trust  they  are  to  hand  ere  this.  I  beg  to  enclose  yon  two  bills, 
one  at  three  months,  for  152.,  and  one  at  two  months,  for  102.,  which 
please  accept  and  return  to  me  by  first  post,  as  I  want  to  pay  them 
away  on  Saturday  morning. 

<<  OSOBGB  OOBTON." 

The  plaintiff,  in  previous  transactions  between  himself  and  the 
defendant,  had  taken  bills  from  the  defendant,  accepted  by  the  defend- 
ant's writing  across  the  bills  <«  Accepted,  J.  D.  Widders,"  which  billa 
were  duly  paid.  The  defendant  so  accepted  the  said  two  bills  so  sent 
as  aforesaid  to  him  by  the  plaintiff,  and  he  returned  them  by  post  to 
the  plaintiff}  who  acknowledged  their  receipt  in  a  letter  sent  by  post, 
as  follows : — 
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a  BirminghaiD,  28th  June,  1856. 
a  Sir, — I  am  in  receipt  of  the  biUa,  yis.  one  at  three  months,  for  15Z., 
and  one  at  two  months,  for  102.,  which  are  placed  to  your  credit. 

u  Gbobgb  Gobton." 

This  letter  was  written  by  the  plaintiff's  son,  by  the  authority  of  thd 
plaintiff.  To  this  letter  was  affixed  a  penny  receipt-stamp,  which  was 
cancelled  by  the  writer  of  the  letter  writing  on  such  stamp  the  initials 
of  his  name. 

The  plaintiff,  upon  receiving  these  bills  from  the  defendant,  sent 
them  to  his  bankers  to  procure  them  to  be  discounted.  His  bankerd 
declined  to  discount  them,  unless  they  were  made  payable  at  a  banker's ; 
and  the  plaintiff  returned  the  same  to  the  defendant  in  a  letter,  to  be 
re-accepted  by  him  payable  at  a  banker's,  and  requesting  him  to  make 
them  so  payable.  That  letter  was  ^posted  by  the  plaintiff;  but  r^Bt^a 
there  was  no  evidence  that  it  reached  the  defendant,  beyond  the  ^ 
fact  of  its  having  been  posted.  The  bills  not  being  returned  accepted 
by  the  defendant  payable  at  a  banker's,  the  plaintiff  sent  a  registered 
letter  to  the  defendant,  to  return  them,  and,  if  not  received,  not  to  pay 
them.  No  answer  was  given  to  that  letter ;  and  the  plaintiff,  hearing 
that  the  defendant  denied  receiving  the  bills,  on  the  23d  of  July,  1856, 
served  upon  him  a  written  notice,  of  which  the  following  is  a  copy :— • 

«  Limehouse,  July  28d,  1856. 
«  Mr.  J.  D.  Widders. 
u  I  hereby  give  you  notice  that  I  hold  you  responsible  for  the  value 
of  two  bills  of  exchange,  one  for  102.,  and  one  for  151.,  sent  to  you 
through  the  post-office  for  re-acceptance :  and  I  hereby  give  you  fur<- 
ther  notice  not  to  pay  these  bills  to  any  person  whatsoever  except 
myself. 

<<  Gbobgb  CtonioK." 

The  plaintiff  proved  posting  the  letter  enclosing  the  bills  to  be 
accepted  payable  at  a  banker's,  and  also  sending  the  registered  letter 
before  referred  to,  and  that  neither  of  the  letters  was  returned  to  him ; 
and  that  he  never  accepted  the  bills  in  payment.  He  also  proved  pro- 
mises of  the  defendant  to  pay  the  debt,  these  promises  being  made 
after  the  bills  arrived  at  maturity,  and  asking  further  time  to  pay. 

Upon  this  state  of  facts,  it  was  contended  by  the  defendant's  counsel 
that  the  bills  having  been  given  in  payment  pr3  tanto  of  the  plaintiff's 
account,  and  still  being  in  existence,  the  plaintiff  could  not  without  pro- 
ducing them  recover  upon  the  original  consideration  for  which  they 
were  given. 

The  judge,  however,  decided  that  the  letters  of  the  25th  and  28th  of 
June  hereinbefore  mentioned  did  not  in  point  of  law  amount  to  an 
acceptance  by  the  plaintiff  of  the  said  two  bills  of  exchange  in  payment 
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^frnq^  pro  tanto  of  *the  debt  due  to  him  by  the  defendant,  luid  gave 
-'  judgment  for  the  plaintiff  for  the  original  consideration,  vis.  for 
goods  sold  and  delivered. 

If  the  court  should  be  of  opinion  that  the  judge  was  right,  the  judg- 
ment was  to  stand :  but,  if  they  should  be  of  a  contrary  opusion,  the 
amount  of  the  said  judgment  was  to  be  reduced  to  da.  6i. 

Athertan^  for  the  appellant. — It  does  not  very  clearly  appear  what  it 
was  that  the  judge  intended  to  refer  to  the  court.  [Cbowber,  J. — ^He 
means  to  refer  it  to  us  to  say  whether  or  not  the  pieces  of  paper  were 
taken  in  satisfaction  pro  tanto  of  the  debt.]  It  is  submitted  that  he 
Qould  not  have  meant  that.  [Crbsswbll,  J. — ^I  cannot  understand 
anything  else.]  It  had  been  argued  before  him  by  the  defendant's 
counsel,  that  the  bills  having  been  given  in  payment  pro  tanto  of  the 
plaintiff's  account,  and  still  being  in  existence,  the  plaintiff  could  not, 
without  producing  them,  recover  upon  the  original  conaideratioa. 
[Cresswbll,  J. — If  the  judge  ruled  that  the  plaintiff  was  bound  to 
produce  the  bills, — there  being  evidence  that  they  had  been  returned  to 
the  defendant, — I  should  say  he  was  wrong.  He,  however,  did  no  such 
thing:  he  held  that  the  plaintiff  was  entitled  to  recover.]  The  bills 
having  been  given  and  accepted  in  payment,  and  being  still  in  existence, 
the  plaintiff  could  not  recover  without  producing  them  or  accounting  for 
their  absence.  The  judge  does  not  decide  that  the  posting  of  the  letter 
with  the  bills  in  it,  relieves  the  plaintiff  from  the  necessity  of  producing 
the  bills.  [Williams,  J. — He  seems  to  havj)  had  in  his  mind  those 
eases  where  it  has  been  held  that  the  giving  a  negotiable  bill  ^^  for  and 
W  account  of"  a  debt,  was  a  quasi  payment,  becoming  an  absolute 
discharge  by  the  loss  of  the  bill*]  In  Hansard  v.  Robinson^  7  B.  &  C. 
90  (B.  C.  L.  R.  vol.  14),  9  D.  k  R.  860  (E.  C  L.  R.  vol  16),  R.  &  M. 
404,  n.  (E.  C.  L.  R.  vol.  21),  it  was  held  that  the  holder  of  a  bill  cannot, 
*^801  ^y  ^^^  ^custom  of  merchants,  insist  upon  payment  by  the  acceptor, 
•^  without  producing  and  offering  to  deliver  up  the  bilL  So,  in 
Crowe  V.  Clay,  9  Exch.  604,t  it  was  held  that  the  loss  of  a  negotiable 
bill  given  on  account  of  a  debt,  is  an  answer  to  an  action  for  the  debt 
as  well  as  to  one  on  the  bill.  [Williams,  J. — ^There,  the  bill  was  in  a 
complete  state, — negotiable, — at  the  time  of  the  loss.  It  is  not  stated 
here  whether  the  bills  were  endorsed  or  not.]  In  Ramuz  v.  Crowe,  1 
Exch.  167,t  i^  ^AS  h^l^  ^o  ^0  immaterial  whether  the  bill  was  negotiable 
or  not.  Besides,  it  is  sufficiently  apparent  that  these  bills  were  endorsed; 
for,  the  case  states  that  they  had  been  sent  by  the  plaintiff  to  his  bankers 
for  discount.  [Crowdbr,  J. — Do  you  contend,  that,  upon  the  facts 
which  are  stated  to  us,  the  decision  should  have  been  different  f ]  The 
plaintiff's  letter  of  the  28th  of  June,  1856,  shows  that  the  bills  were 
then  received  as  payment.  [Williams,  J. — Suppose  you  had  to  place 
the  transaction  upon  the  record,  how  would  you  plead  it?]  That  the  bills 
were  given  and  received  as  payment,  that  they  had  arrived  at  maturity. 
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and  that  they  were  out  of  the  possession  and  control  of  the  plaintiff. 
[Williams,  J. — Would  it  be  a  good  replication  to  say  that  the  bills  were 
in  the  hands  of  the  defendant  7]  Probably  it  would.  [C&owncB,  J. — 
The  facts  stated  raise  a  presumption  that  the  bills  did  get  back  into  the 
hands  of  the  defendant.]  The  judge  has  not  so  found;  and  the  court 
cannot  assume  it.  AU  that  is  stated,  is,  that  a  letter  enclosing  the  bills, 
and  addressed  to  the  defendant,  was  posted  by  the  plaintiff.  Is  the 
postmaster  the  agent  of  the  sender  of  the  letter,  or  of  the  person  to 
whom  the  letter  is  addressed  T  -A  notice  of  dishonour  of  a  bill  or  a  check 
may  be  sent  by  poet,  and  the  posting  is  evidence  of  the  sending  ;(a)  but 
*that  is  an  exeepted  case.  A  plea  of  payment  of  50Z.  would  not  r«f-^i 
be  sustained  by  proof  of  the  posting  of  a  letter  containing  a  50Z.  ^ 
note.  [Williams,  J. — ^If  this  were  in  evidence  before  a  jury,  could  you 
Bay  that  there  was  no  evidence  for  them  ?]  No.  But,  if  the  judge 
arrived  at  the  conclusion  that  the  letter  containing  the  bills  came  to  the 
hands  of  the  defendant,  he  should  have  so  stated  on  the  case. 
BadeUyy  eontrft,  was  stopped  by  the  court. 

CocKBURN,  0.  J. — ^I  do  not  think  it  necessary  to  send  this  6ase  back 
to  the  learned  judge,  though  it  might  have  been  more  accurately  stated. 
He  has,  however,  done  substantial  justice.  It  is  obvious  upon  the 
statement  he  has  made  to  us,  that  the  conclusion  he  arrived  at,  was,  that 
the  bills  had  got  back  to  the  hands  of  the  defendant:  and  what  he 
means  to  refer  to  the  court,  is, — such  being  the  state  of  things,  was  it 
incumbent  on  the  plaintiff  to  sue  upon  the  bills  and  to  give  the  defendant 
a  notice  to  produce  ?  or  was  he  at  liberty  to  resort  to  the  original 
consideration  ?  It  seems  to  me  that  the  transaction  as  to  the  bills  was 
altogether  put  an  end  to  by  the  circumstances  which  took  place.  I  think 
the  appeal  must  be  dismissed. 

Cresswbll,  J. — I  am  entirely  of  the  same  opinion.  Evidence  is  set 
out  in  the  case  strongly  tending  to  show  *that  the  bills  got  back  r^cgo 
to  the  hands  of  the  defendant.  It  was  contended  for  him  at  the  '- 
trial,  that,  the  bills  having  been  given  in  payment  pro  tanto  of  the 
plaintiff's  account,  and  still  being  in  existence,  the  plaintiff  could  not 
without  producing  them  recover  in  respect  of  the  original  consideration. 
The  judge  decided  that  the  letters  of  the  25th  and  28th  of  June  did  not 
in  point  of  fact  amount  to  an  acceptance  by  the  plaintiff  of  the  bills  ia 
payment  of  the  debt  due  to  him  from  the  defendant,  so  as  to  preclude 
him  from  suing  for  the  original  consideration.  If  any  question  of  fact 
was  necessary  to  be  found  to  justify  that  judgment,  we  must  assume 
that  the  judge  took  such  a  view  as  would  make  his  judgment  right.    I 

(a)  8«e  BylM  on  BUlt.  6th  edit  p.  234»  where  it  ii  leid,— '<  Putting  %  letter  into  the  pott  if 
the  most  common  and  the  safest  mode  of  giring  notice.  It  is  not  necessary  to  proTC  that  the 
letter  was  recetred ;  and  anj  miscarriage  will  not  prejndioe  the  party  giving  notice/' — citing 
fiannderson  v.  Judge,  2  H.  Bla.  509;  Knfh  v.  Weston,  3  Bsp.  N.  P.  C.  M;  Parker  v.  Gordon,  7 
Sut,  385,  3  J.  P.  Smith,  358 ;  Langdon  «.  Halls,  5  Esp.  N.  P.  0. 157 ;  Dohree  «.  Bastwood,  S  Qi 
4  P.  250  (E.  C.  L.  R.  Tol.  U) ;  Stocken  «.  Collins,  7  M.  A  W.  515,t  9  C.  A  P.  «53  (B.  C.  L.  B. 
▼oL  38);  Woodcock  v.  Houldsworth,  16  M.  A  W.  126.  f 
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am  clearly  of  opinion  that  there  is  no  ground  for  finding  fault  with  the 
decision. 

Williams,  J. — ^I  am  of  the  same  opinion.  Taking  the  narrow  ground 
saggested,  I  am  of  opinion,  npon  the  statement  on  the  case,  that  the 
decision  of  the  jndge  was  right.  It  is  impossible  to  say  that  the 
transaction  detailed  amounts  to  an  acceptance  of  the  bills  by  the  plaintiff 
in  satisfaction..  But,  in  the  larger  view  also, — and  that  is  probably  the 
real  question  intended  to  be  presented  to  us, — I  think  there  was  no 
discharge  of  tiie  debt,  and  that  the  plaintiff  was  entitled  to  judgment 

Cbowdsr,  J^ — ^The  judge  sets  out  the  facts,  and  then  states  what  the 
contention  on  the  part  of  the  defendant  was,  and  his  decision  thereon, 
viz.  that  the  letters  of  the  25th  and  28th  of  June  did  not  in  point  of  law 
amount  to  an>  acceptance  by  the  plaintiff  of  the  two  bills  in  payment  pro 
tanto  of  the  debt  due  to  him  by  the  defendant.  And  then  the  quesdon 
referred  to  us,  is,,  whether  the  decision  was  right.  How  can  we  help 
being  of  opinion,  upon  the  facts  stated,  that  the  decision  was  right! 
^.^^-|  There  is  no  ground  whatever  upon  which  we  could  arrive  at  a  *dif- 
-'*  ferent  conclusion.  It  is  contended  that  there  is  evidence  that 
the  billB  were  accepted  as  payment ;  and  that  the  judge  has  not  found 
as  a  fact  that  they  got  back  to  the  hands  of  the  defeni&nt.  I  diink, 
however,  upoa  the  &cts  stated,  it  is  quite  impossible  to  come  to  any 
other  conclusion  than  that  the  bilb  did  get  back  into  the  defendant's 
hands.    The  decisicHi  was  right,  and  the  appeal  must  be  dismissed. 

Appeal  dismissed,  with  costs. 


SIMMONS  and  Wife  v.  SIGOERS.    Jan.  27. 

The  dofeDduif  1  attorney  baTing  dellrered  all  the  demnnrer-bookty  upon  the  plaintiff's  detail 
the  eoort  reAu ed  to  allow  the  plaintlff'i  eooniel  to  he  beard,  or  (bit  attorney  not  being  at 
hand  to  pay  for  the  books)  to  poetpone  the  argument 

IJpoy  this  demurrer  being  called  on,  it  was  objected  by  J*.  Brown^ 
for  the  defendant,  that  the  plaintiflb  were  not  entitled  to  be  heard,  inas- 
much as  the  whole  of  the  paper-books  had,  upon  their  default,  been  de- 
livered by  the  defendant's  attorney. 

Oibb<mSy  contrll, — ^his  attorney  not  being  present, — ^prayed  that  the 
case  might  stand  over. 

Gresswbll,  J. — Until  the  paper-books  which  have  been  delivered  for 
you  have  been  paid  for,  you  are  not  in  a  condition  to  be  heard ;  and  it 
is  not  usual  in*  such  a  case  to  grant  time.  The  defendant  is  entitled  to 
judgment. 

The  rest  of  the  court  concurring.         Judgment  for  the  defendant. 
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♦FLORENCE  v.  DRAYSON  and  Others.    Jan.  27.      [*584 

The  defenduiti  entered  into  the  following  agreement  with  the  plidnUffy"In  eonsideration  of 
your  diMoanting  for  na  the  nnder-mentioned  bill,  we  do  hereby  undertake,  if  the  same  ia  not 
wholly  paid  at  maturity,  to  pay,  ai  interest  thereon,  17^  10«.  for  each  month  any  portion  of 
whieh  ihall  hsTO  elapeed  after  matority  of  the  said  bill  and  nntil  the  entire  amoant  of  same  is 
wholly  paid  And  eatisfied :  all  paymenta  made  by  na  to  be  applied  firat  in  liquidation  of  ihte- 
reet,  and  afterwarda  in  rednotion  of  the  aaid  principal  avm  of  9602." 

In  an  action  npon  the  above  eontraet,  for  non-payment  of  the  atipnlated  interest :— Held,  that  a 
pie*  ahowing  that  the  plidntilf  had  endorsed  over  the  bill  to  a  third  person,  waa  a  good  anawer, 
inaanaeh  aa  the  intereat  eoold  only  be  daimed  aa  aeeeaaoiy  to  the  bill. 

The  declaration  stated,  that,  on  the  20th  of  February,  1856,  in  con- 
sideration that  the  plaintiff,  at  the  request  of  the  defendants,  would 
discount  for  the  defendants  a  certain  bill  of  exchange,  dated  the  day 
and  year  aforesaid,  drawn  by  one  J.  H.  Florence  upon  and  accepted  by 
the  defendants,  for  the  payment  to  the  said  J.  H.  Florence  of  the  sum 
of  3502.,  three  months  after  the  date  thereof,  the  defendants  undertook 
and  agreed  with  the  plaintiff,  that,  if  the  said  bill  of  exchange  was  not 
wholly  paid  at  maturity,  to  pay  the  plaintiff,  as  interest  thereon,  172. 
10«.  for  each  month  any  portion  of  which  should  have  elapsed  after 
maturity  of  the  said  bill,  and  that,  until  the  entire  amount  of  the  same 
was  wholly  paid  and  satisfied,  all  paybients  made  by  the  defendants 
should  be  applied  first  in  liquidation  of  the  interest,  and  afterwards  in 
reduction  of  the  principal  sum  of  3502. :  That  plaintiff  did,  before  the 
said  bill  of  exchange  became  due,  discount  the  same  for  the  defendants, 
and  the  said  bill  of  exchange  became  due  according  to  its  tenor  and 
effect  before  the  commencement  of  the  suit,  and  that  no  part  of  the  said 
bill  of  exchange  was  paid  at  the  maturity  of  the  same  biU,  and  the  same 
remained  and  was  wholly  unpaid  for  a  long  time  afterwards ;  and  that, 
although  the  defendants  did  make  certain  payments  to  the  plaintiff,  and^ 
after  applying  (and  the  plaintiff  did  so  apply)  all  such  payments  so  made 
by  the  defendants  to  the  plaintiff  first  in  liquidation  of  the  said  interest 
and  afterwards  in  reduction  of  the  said  ^principal  sum  of  8502.  ac-  r^croe 
c*frding  to  the  said  contract,  there  was  at  the  time  when  this  action  ^ 
was  commenced,  and  still  remained,  a  large  sum  of  money,  to  wit,  172. 
10«.,  left  due  and  unpaid  to  the  plaintiff  under  the  said  contract  of  the 
said  principal  sum  of  3502.  in  the  said  bill  specified :  And  that  divers 
months  and  portions  of  months  had  elapsed  since  the  maturity  of  the 
said  bill  before  this  action  was  commenced,  and  that  all  things  and 
events  had  happened,  to  entitle  the  plaintiff  tc  be  paid  the  said  sum  of 
17/.  10«.  of  the  said  principal  money,  and  aku  as  interest  the  sum  of 
172.  10«.  for  each  of  the  said  months  and  portions  of  months  which  had 
so  elapsed  as  aforesaid  since  the  maturity  of  the  said  bill ;  yet  the  de* 
fendants  did  not  nor  would  pay  the  plaintiff  the  said  sum  of  172.  10«« 
of  the  said  principal  money  as  aforesaid,  or  the  sum  of  172.  10«.  for 
each  of  the  said  months  and  portions  of  months  which  had  so  elapsed 
since  the  maturity  of  the  said  bill  as  aforesaid,  and  the  same  respectively 
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were  Btill  wholly  due  and  unpaid  to  the  phiintiff:  And  the  plamtill 
elaimed  177.  10«.  for  principal,  and  as  interest  the  sum  of  IIL  lOt.  for 
each  of  the  said  months  and  portions  of  months  which  had  elapsed  before, 
and  which  might  elapse  since,  the  commencement  of  the  suit,  until  pay- 
ment, or  judgment. 

Fleas, — ^first,  that  the  defendants  did  not  agree  with  the  plaintiff  as 
in  the  declaration  alleged. 

Secondly,  that  the  said  agreement  was  and  is  an  agreement  in  writing, 
in  the  words  following,  that  is  to  say, — 

'^  London,  20th  February,  1856. 

"  To  Mr.  J.  H.  Florence. 

^^  Sir, — ^In  consideration  of  your  discounting  for  us  the  under-men- 
tioned bill,  we  do  hereby  undertake,  if  the  same  is  not  wholly  paid  aV 
maturity,  to  pay,  as  interest  thereon^  17Z.  10«.  for  each  month  any  por- 
tion of  which  shall  have  elapsed  after  maturity  of  the  said  biU,  and 
^tiQin  *until  the  entire  amount  of  same  is  wholly  paid  and  aatisfied: 
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all  payments  made  by  us  to  be  applied  first  in  liquidation  of  in- 


terest, and  afterwards  in  reduction  of  said  principal  sum  of  850L 

^^  Dratson,  Haryst  &  Co. 
^*  8502.  drawn  by  J.  H.  Florence  on  Drayson,  Harrey  k  Co.,  at  three 
months." 

Averment,  that  the  said  J.  H.  Florence  who  drew  the  said  bill,  and 
the  plaintiff*,  were  and  are  one  and  the  same  person^  and  that  the  said 
bill  was  according  to  its  tenor  and  effect  payi^le  to  ihd  pkdntiff*s  order : 
That,  upon  the  day  on  which  the  said  biU  became  due,  the  plaintiff 
endorsed  and  delivered  the  said  bill  to  one  William  Tabor;  by  virtoe 
of  which  said  endorsement  the  said  William  Tabor  became  and  was,  aad 
from  thence  until  and  at  the  payment  and  satisfaction  of  the  said  bill 
as  thereinafter  mentioned,  continued  to  be,  the  holder  and  owner  of  the 
said  bill,  and  entitled  to  receive  payment  and  satisfaction  of  and  for  the 
same :  And  that  afterwards,  and  after  the  defendants  had  accepted  the 
said  bill,  and  after  the  day  on  which  the  said  bill  became  due,  and 
before  the  suit,  they  the  defendants  satisfied  the  said  bill  by  paying  to 
the  said  William  Tabor  the  sum  of  850Z.  11«.  8d.,  which  sum  he  the  said 
William  Tabor,  then  being  such  holder,  owner,  and  end<»9ee  as  afore- 
said, received  of  and  from  the  defendants  in  full  payment  and  satisfac- 
tion and  discharge  of  the  said  bill,  and  thereupon,  and  before  this  suit, 
delivered  up  and  returned  to  the  defendants  the  said  bill  as  then  being 
a  paid  and  satisfied  bill. 

The  plaintiff"  took  and  joined  issue  upon  the  above  pleas ;  and  abo 
demurred  to  the  second  plea,  the  ground  stated  in  the  margin  being  as 
follows : — ^^  One  of  the  objections  to  the  second  plea,  is,  that  it  admits 
that  the  bill  of  exchange  was  not  paid  at  maturity,  and  not  until  some- 
^^71  ^^^  afterwards ;  and  it  also  ^admits  that  the  171.  10«.  interest 
-'  was  not  paid  in  respect  of  the  portion  of  the  month  during  which 
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the  bill  remained  unpaid.  The  plea,  therefore,  admits  the  avermenta 
and  breach  in  the  declaration,  and  shows  no  answer  thereto  or  to  the 
plamtiflTs  caase  of  action  in  respect  thereof, — ^the  payment  to  the  holder 
of  the  bill  (Tabor)  of  S50L  lis.  8(2.,  being  no  answer  to  the  defendant's 
breach  of  contract." 

Manisty,  in  support  of  the  demurrer,(a} — The  '^'contract  de-  r^icf^o 
clared  upon  is  a  separate  and  distinct  contract  from  that  contained  ^ 
in  the  bill,  and  one  upon  which  an  action  is  maintainable  quite  irre- 
spective of  the  bill.  [Crowdbr,  J. — Would  interest  be  payable  on  the 
bill  besides,  or  was  the  172. 10«.  per  month  a  substitution  for  the  inter- 
est?] As  between  the  parties  to  the  contract,  it  would  no  doubt  be  a 
substitution  for  interest  on  the  bill ;  but  not  as  between  the  defend- 
ants and  a  third  party,  the  holder  of  the  bill.  [Grbsswell,  J. — The 
contract  is  a  very  peculiar  one.  Suppose  20QL  of  the  8507.  was  paid 
on  the  bill  becoming  due,  how  would  that  sum  be  applied  ?]  In  satis- 
faction pro  tanto  of  the  principal.  [Cbbsswbll,  J. — ^The  contract  evi- 
dently contemplates  the  plaintiff  remaining  the  holder  of  the  bill.  How 
can  one  who  is  not  the  holder  be  entitled  to  interest  upon  it  ?]  The 
simple  question  is,  whether  this  is  a  binding  contract,  and  between  whom. 
[CocEBUBK,  C.  J. — May  it  not  mean  this, — ^'  If  the  bill  is  unpaid,  and 
joa  (the  plaintiff)  are  entitled  to  interest  upon  it,  that  interest  shall  be 
at  the  rate  of  17Z.  10«.  per  month  ?"]  If  this  is  a  contract  with  the  plain- 
tiff, and  no  one  else  could  sue  upon  it,  is  it  not  an  independent  contract 
for  the  payment  of  172.  10«.  per  month  so  long  as  any  part  of  the  bill, 
in  whose  hands  soever  it  may  be,  remains  unpaid  ?  Two  actions  might 
very  well  lie, — one  upon  the  bill,  at  the  suit  of  the  holder, — the  other, 
vpon  the  contract,  for  payment  of  the  stipulated  interest. 

(a)  The  points  mwk«d  for  argnmeiK  on  tlie  part  of  the  plaintiff;  v«re  tm  follows : — 

*'  1.  That  the  deolaration  does  contain  an  agreement  hj  the  defendants  to  pay  the  prinoipal 
BMsy  of  the  bill  of  exehange,  and  therefore  that  the  deolaration  is  saffloient  as  to  the  olaim  for 
the  put  of  principal  admitted  not  to  hare  been  paid  to  the  plaintifT: 

''2.  That,  the  defendants  having  eontraoted  with  the  plaintiff,  hj  an  independent  contrae^  to 
Pty  interest  at  the  rate  specified,  if  the  biU  was  not  wholly  paid  at  maturity,  the  rale  that  inte- 
nt U  aooessory  to  and  follows  the  right  to  the  prinoipal,  does  not  apply  to  this  case ;  and  there- 
fore that  the  faet  that  the  plaintiff  endorsed  away  the  bill  of  exchange  will  not  bar  the  plaintiff's 
right  of  action  founded  on  snch  independent  contract,  for  its  breach  (which  is  admitted  on  the 
Koord)  in  not  paying  the  interest  as  there  agreed : 

**Z.  That  the  plaintiff  has  a  good  canse  of  action  in  respect  of  the  breach  (admitted  on  the 
K«0Td)  of  the  independent  contract,  in  not  paying  the  interest  as  agreed ;  and  that  snch  cause 
of  action  exists,  although  the  plaintiff,  by  endorsing  oTcr  the  biU,  may  not  have  been  entitled 
to  the  prineipal  of  the  bill  of  exchange ;  and  that,  notwithstanding  the  endorsement  over  of  the 
hill,  and  payment  to  the  endorsee,  yet,  as  snch  payment  was  after  the  bill  became  due,  the 
defendant  still  broke  his  contract  with  the  plaintiff,  and,  by  the  non-payment  of  the  bill  when  it 
^^oame  due,  the  pluntiff  was  subjected  to  an  action  on  the  bill  at  the  suit  of  the  endorsee : 

"4.  That  the  agreement  set  out  in  the  second  plea,  coupled  with  the  aTerments  therein,  agrees 
vith  sod  does  not  negatiTC  the  agreement  as  stated  in  the  declaration : 

"  S.  That  the  agreement  as  set  out  in  the  second  plea  must  be  taken  as  part  of  the  declaration 
*>d  the  agreement  declared  on ;  and,  whether  that  agreement  does  or  does  not  agree  with  the 
Hrssment  stated  in  the  declaration  is  Immaterial,  it  being  still  apparent  on  the  record  that  the 
Mfeadant  has  eommitted  a  breach  of  the  agreement  set  out  and  on  which  the  action  Is  brought, 
ttd  the  pl^tiff  is  entitled  to  recoTer  on  the  grounds  stated  in  the  second  and  third  points." 
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i^t-aq-t      Lush,  contr&.(a) — The  contract  assumes  that  the  ^plaintiff  shall 
^  be  in  a  condition  to  demand  interest  on  the  bilL 

CocKBURN,  C.  J*j  (stopping  Lushy — It  appears  to  me  that  there  is  no 
difficulty  whatever  in  this  case.  The  contract  declared  upon  is  certainly 
a  very  peculiar  one.  The  defendants,  addressing  the  plaintiff,  say,— 
<^  In  consideration  of  your  discounting  for  us  the  undermentioned  bill^ 
we  do  hereby  undertake,  if  the  same  is  not  wholly  paid  at  maturity,  to 
pay," — ^not  saying  to  whom, — "  oa  interest  thereon^  IIL  10«.  for  each 
month  any  portion  of  which  shall  have  elapsed  after  maturity  of  the 
said  bill,  and  until  the  entire  amount  of  same  is  wholly  paid  and  satis- 
fied ;  all  payments  made  by  us  to  be  applied  first  in  liquidation  of  inter- 
est, and  afterwards  in  reduction  of  said  principal  sum  of  8502."  The 
stipulation  is  for  payment  of  the  17/.  10«.  per  month  ae  interest  an  the 
bill.  Interest  could  only  be  payable  on  the  bill  to  the  holder  of  it,  as 
accessory  to  the  principal.  When  the  plaintiff  passed  away  the  biU  to 
a  third  person,  he  was  no  longer  in  a  condition  to  demand  interest.  I 
think  the  defendants  are  entitled  to  judgment 

^^QOl      Cresswell,  J. — ^I  am  of  the  same  opinion.    It  is  ^impossible 
^  to  separate  the  right  to  the  interest  from  the  bill,  to  which  the 
interest  was  accessory. 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendants. 

(a)  The  point!  marked  for  argnmeDi  on  the  part  of  the  defendantBt  vera, — 
"  That  the  declaration  is  had  aa  to  the  claim  for  part  of  the  principal,  becaoae  it  coataini  m 
promise  to  pay  the  principal;  and  that,  «a  the  172. 10s.  per  month  was  (o  he  pftid  as  intersst, it 
clearly  means  that,  nnless  the  plaintiff  continued  entitled  to  the  principal,  he  was  not  to  hate  it, 
interest  heing  accessory  to  and  following  the  principal;  and,  consequently,  that  he  disentitled 
himself  to  the  interest,  by  endorsing  away  the  hill,  and  never  eoold  become  entitled  to  interait 
afterward,  as  the  satisfaction  of  the  bill  while  oatstanding,  and  when  it  wai  OTerdne^  pnveatsd 
him  firom  ever  again  becoming  entitled  to  the  principal :  and  that  the  written  agreement  as  wt 
out  does  not  agree  with  and  negatiTcs  the  agreement  as  stated  in  the  deelaratloii.'' 
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SAMPSON  V.  HODDmOTT.    Jan.  20. 

Brerj  proprietor  of  lands  on  the  beDke  of  a  natiinl  ttreMa  kM  a  right  to  nee  the  WAtor,  provided 
he  10  nsee  it  as  not  to  work  anj  material  ii^jnry  to  the  rights  of  the  proprietors  above  or  below 
him  on  the  stream,  and  may  begin  to  ezerciie  that  right  whenever  he  will.  By  nnage,  he 
may  acquire  a  right  to  use  the  water  in  a  manner  not  jnstifled  by  his  nataml  right :  bnt  such 
acquired  right  has  no  operation  against  the  natoral  rights  of  a  landowner  higher  np  the 
stream,  unless  the  user  by  which  it  was  acquired  affects  the  use  that  he  himself  has  mnde  of 
t||e  stream,  or  his  power  to  use  it,  so  as  to  raise  the  presumption  of  a  grant,  and  so  reader  the 
tenement  above  a  servient  tonement 

The  plaintiff  had  immemorially  enjoyed  the  benefit  of  irrigating  certain  meadows  with  the 
water  of  the  Teo,  subject  to  the  right  of  the  oeenpier  of  a  mill  to  detein  the  water  for  the  use 
of  his  mill;  and,  although  the  natural  How  of  the  river  was  prevented  by  the  exercise  of  the 
miller's  right,  the  water  eame  down  at  such  times  that  the  plaintiff  was  enabled  to  irrigate  his 
meadows  effectually.  But,  of  late,  the  defendant  had,  for  the  purpose  of  irrigating  his  own 
adjaeent  land,  from  time  to  time  diverted  the  water  after  it  had  passed  the  mill,  and  before  it 
reached  the  plaintiff's  meadows :  and,  although  it  did  not  appear  that  the  quantity  of  water 
which  ultimately  reached  the  plaintiff's  meadows  was  thereby  sensibly  diminished,  yet  the 
effect  was  that  the  water  was  detuned  by  the  process  of  irrigation,  and  did  not  arrive  till  so 
late  in  the  day  that  the  plaintiff  was  deprived  of  the  power  to  use  it  ftilly  :~- 

Held,  that  this  detention  of  the  water  by  the  defendant  was  a  use  of  it  which  was  in  ite  character 
necessarily  injurious  to  the  natural  righto  of  the  plaintiff  as  a  riparian  proprietor,  and  a  ground 
ef  action. 

la  such  a  ease,  it  is  not  necessaiy  to  show  aetmU  damage  to  the  plairtiff's  reverrionary  intorest: 
it  is  enough  to  show  an  obctruotion  of  his  right,  and,  such  obstructioit  •.''  his  right  being  shown, 
the  law  will  infer  damage. 

The  right  of  the  riparian  proprietor  is  limited  to  natural  stieaBU,  and  does  not  attoch  in  the  case 
of  artificial  ente  or  drains. 

This  was  an  action  for  an  injury  to  the  plaintiff's  reversion,  by  divert- 
ing a  stream  of  water. 

The  declaration  stated  that  certain  tenants  of  the  plaintiff  were  pos- 
sessed of  certain  water  meadows,  the  reversion  thereof  being  in  the 
plaintiff,  into  which  meadows  a  portion  of  the  water  of  certain  streams 
of  right  onght  to  have  run,  for  watering  the  same ;  and  the  defendant, 
by  obstmcting  and  diverting  the  said  streams,  deprived  the  said  mead- 
ows of  the  use  of  the  said  *portion,  and  injured  the  plaintiff's  r^crQi 
reversionary  interest :  and  the  plaintiff  claimed  2001.  '• 

Pleas, — ^first,  except  as  to  part  of  the  grievances  in  the  declaration 
mentioned,  not  guilty, — secondly,  except  as  above  in  the  first  plea  was 
excepted,  that  he  did  what  was  complained  of,  so  far  as  related  to  the 
causes  of  action  to  which  that  plea  was  pleaded,  by  the  plaintiff's 
leave, — thirdly,  as  to  certain  alleged  grievances  in  respect  of  one  of 
the  said  streams,  being  part  of  the  alleged  grievances  to  which  the  first 
plea  was  pleaded,  that  the  defendant,  before  and  at  the  said  times 
when,  &c.,  was  possessed  of  land  the  occupiers  whereof  for  twenty 
years  before  the  Suit  enjoyed,  as  of  right,  and  without  interruption, 
the  privilege  of  using  one  of  the  streams  in  the  declaration  mentioned 
for  agricultural  purposes,  and  of  obstructing  and  diverting  the  said 
stream  for  those  purposes,  for  the  better  use  and  enjoyment  of  the  said 
land;  and  that  the  alleged  grievances  to  which  that  plea  was  pleaded, 
were  uses  by  the  defendant  of  the  said  privilege  or  easement, — ^fourUily, 
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as  to  certain  grievances  in  respect  of  one  of  the  said  streams,  being 
part  of  the  alleged  grievances  to  which  the  first  plea  was  pleaded,  thit 
the  defendant,  before  and  at  the  said  times  when,  &;c.,  was  possessed 
of  land  the  occupiers  whereof  for  forty  years  before  the  suit  enjoyed, 
as  of  right  and  without  interruption,  the  privilege  of  using  one  of  tkf 
streams  in  the  declaration  mentioned,  for  agricultural  purposes,  and  of 
obstructing  and  diverting  the  said  stream  for  those  purposes,  for  the 
better  use  and  enjoyment  of  the  said  land ;  and  that  the  alleged  grier- 
ances  to  which  that  plea  was  pleaded,  were  uses  by  the  defendant  of  the 
said  privilege  or  easement, — fifthly,  as  to  certain  alleged  grievances  in 
respect  of  one  of  the  said  streams,  being  part  of  the  alleged  grievtoces 
to  which  the  first  plea  was  pleaded,  that,  long  before  the  said  time 
*^Q91  "^^^^9  ^^*)  ^^®  plaintifT,  or  a  person  by,  from,  or  under  *wbom 
-*  the  plaintiff  and  his  said  tenants,  subsequently  to  the  grant  here- 
inafter mentioned,  derived  all  his  and  theur  estate,  right,  and  title  to  the 
said  water-meadows,  and  the  said  right  of  irrigating  the  same  in  the 
declaration  mentioned,  then  being  seised  or  possessed  of  the  said  wtter- 
meadows  for  an  estate  not  yet  determined,  but  still  in  full  force  snd 
existence,  by  deed  granted  to  a  person  then  seised  in  his  demesne  u 
of  fee  of  and  in  certain  land  near  the  said  stream,  the  privilege  of  osiDg 
the  waters  of  the  said  stream  for  agricultural  purposes,  and  of  dirertiog 
and  obstructing  the  said  stream  for  those  purposes,  for  the  better  use 
and  enjoyment  of  the  said  land  for  and  during  the  whole  of  the  said 
estate  of  the  said  grantor,  which  said  land,  with  the  said  privilege  eo 
granted  as  aforesaid,  before  the  said  times  v^en,  &;e.,  became  legillj 
vested  in  the  defendant  for  and  during  a  term  of  years  not  yet  expired; 
and  the  defendant  before  and  at  the  said  times  when,  &c.,  was  sod  still 
is  lawfully  possessed  of  the  said  land,  together  with  the  said  privily 
for  the  said  term  of  years  not  yet  expired ;  and  that  the  grievances  to 
which  that  plea  was  pleaded  were  uses  by  the  defendant  of  the  sud 
privilege, — sixthly,  except  as  above  in  the  first  plea  was  excepted,  thit 
the  streams  in  the  declaration  mentioned,  except  as  above  was  excepted, 
ought  not  to  have  run  into  the  meadows  in  the  declarati<Hi  mentioned, 
for  watering  the  same,  as  in  the  declaration  alleged,-^seTenthly,  as  to 
the  grievances  above  in  the  first  plea  excepted,  payment  into  court  of 
one  shilling. 

The  plaintiff  joined  and  took  issue  on  all  the  pleas  except  the  last; 
and,  as  to  that,  traversed  the  sufficiency  of  the  money  paid  into  court 
Joinder. 

The  following  particulars  of  daim  and  defence  respeotively  were  deli- 
vered pursuant  to  judge's  order  :— 

<<  This  action  is  brought  to  recover  damages  for  infringing  the  plais- 
^.qo-i  tiff's  reversionary  interest  in  certain  *irater*meadow8  belonging 
^  to  Sherborne  Wyke  Farm,  in  the  parish  of  Sherborne,  in  the 


county  of  Dorset^  and  now  in  the  possession  of  his  tenants,  Wiiliaa 
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Sampson,  Walter  Sampson,  and  Thomas  Sampson,  bj  obstructing  and 
diverting  the  water  of  a  certain  river  or  stream  running  from  and 
beyond  a  mill  called  Edmund's  Mill,  or  West  Mill,  in  the  said  parish 
of  Sherborne,  to  and  adjoining  certain  lands  in  the  possession  of  the 
defendant,  also  situate  in  the  said  parish  of  Sherborne,  and  also  to  and 
adjoining  the  plaintiff's  said  water-meadows,  by  cutting  certain  channels 
from  the  said  river  or  stream  to  the  defendant's  said  lands  adjoining, 
and  placing  certain  hatches  in  such  channels,  and  occasionally  placing 
a  temporary  bay  across  such  river  or  stream,  and  also  by  obstructing 
and  diverting  water  of  another  stream  called  the  back-water  cut  running 
through  the  defendant's  said  lands,  by  placing  a  hatch  in  such  stream, 
and  also  by  obstructing  and  diverting  water  of  another  stream  called 
Silver  Lake  Spring,  which  rises  on  certain  land  in  the*  defendant's 
occupation,  also  situate  in  the  said  parish  of  Sherborne,  by  penning 
back  the  same  water,  and  f(Mining  it  into  a  large  pond,  and  using  such 
water  for  the  purpose  of  driving  a  water-wheel  attached  to  a  grist-mill 
and  a  threshing-machine,  thereby  impeding  the  proper  and  usual  flow 
of  the  water  of  the  said  streams  to  the  plaintiff's  said  water-meadows, 
and  permanently  detaining  and  depriving  the  plaintiff's  said  water- 
meadows  of  a  great  portion  of  such  water." 

«<  The  third,  fourth,  and  fifth  pleas  relate  to  a  branch  of  the  river 
Teo,  and  to  a  stream  running  into  it  called  Silver  Lake,  respectively, 
and  to  land  in  the  occupation  of  the  defendant  near  the  said  river  and 
stream  respectively.  The  defendant  claims  not  only  the  rights  stated 
in  those  special  pleas,  but  also  a  common  law  right  to  use  the  above^ 
mentioned  streams  reasonably  for  irrigating  land  in  his  occupation  near 
them  respectively,  and  *for  other  purposes  connected  with  the  rjiirg^ 
occupation  of  the  said  land.  The  defendant  also  relies  upon  the  ^ 
traverses  as  enabling  him  to  contest  the  plaintiff's  case.  The  defendant 
also  relies  upon  the  second  ple$,  as  enabling  him  to  prove  a  license  for 
all  or  some  of  the  matters  complained  of.  The  plea  of  payment  into 
court  is  intended  to  cover  any  use  of  the  said  river  and  stream  not  met 
by  the  other  pleas." 

The  following  are  particulars  of  the  grounds  of  defence  as  to  the 
back-water  cut  mentioned  in  the  particulars  of  claim : — 

<<  The  defendant  claims  a  common  law  right  to  use  this  stream  reason- 
ably for  irrigating  land  in  his  occupation  near  it.  The  defendant  also 
relies  upon  the  traverses  herein  as  enabling  him  to  contest  the  plain- 
tiff's case.  The  defendant  also  relies  upon  the  second  plea  as  enabling 
him  to  prove  a  license  for  all  or  some  of  the  matters  complained  of. 
The  plea  of  payment  into  court  is  intended  to  cover  any  use  of  the  said 
stream  not  met  by  the  other  pleas." 

The  cause  came  on  for  trial  before  Orompton,  J.,  at  the  last  Summer 
Assizes  for  Somersetshire,  when  a  verdict  was  taken  for  the  plaintiff, 
for  the  damages  in  the  declaration,  subject  to  a  special  case. 
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The  last  plea  was  struck  out  by  consent^  at  the  trial,  with  power  to 
the  court  to  restore  it  if  desirable  for  the  purposes  of  justice. 

The  court,  it  was  agreed,  was  to  be  at  liberty  to  draw  any  inferences 
of  fact  which  a  jury  ought  to  draw :  and  if,  in  settling  the  case,  it  should 
be  necessary,  in  the  opinion  of  the  judge,  that  any  fact  should  be  ascer- 
tained, he  should  have  power  to  ascertain  the  same,  and  the  court  should 
have  the  same  power. 

The  premises  were  described  in  the  annexed  map  or  plan,  which  accom- 
panied and  was  to  be  taken  as  a  part  of  the  case. 
4,.q.^  *The  plaintiff's  ancient  water-meads,  called  Dairyman's  Mead 
-'  (or  Twenty  Acre  Mead),  Mill  Moore,  TweWe  Acre  Mead,  and 
Water  Sams,  containing  together  about  forty-one  acres  (part  of  Wyke 
Farm),  and  marked  C.  on  the  map,  had  without  interruption  been  im- 
memorially  irrigated  and  watered,  up  to  the  commencement  of  this 
action,  from  the  water  in  the  adjoining  riyer  called  *'  The  Yeo"  (and 
which  riyer  is  shown  on  the  said  map,  and  runs  from  and  above  a  mill 
called  West  Mill,  situate  in  Sherborne,  marked  on  the  map  with  the 
letter  B.,  to  and  beyond  Wyke  Farm),  by  means  of  channels  cut  adjoin- 
ing such  river,  with  hatches,  near  the  site  of  an  ancient  mill  situate  in 
Thornford,  and  the  old  Mill  Pond  which  are  marked  on  the  map  with 
the  letter  A. :  but  the  plaintiff's  water-mead  called  Swain's  Moor,  which 
was  merely  a  catch-meadow,  was  watered  at  times  of  flood  (by  means  of 
the  hatches  marked  on  the  map  with  the  letter  E.)  from  the  old  drain  or 
ditch  or  back-water  cut  marked  on  the  map  with  the  letter  D.,  which 
ran  through  a  large  common  called  Sherborne  Moor,  situate  on  the 
eastern  side  of  and  adjoining  Wyke  Farm,  and  partly  from  other 
sources. 

Since  the  irrigation  by  the*  defendant  hereinafter  mentioned,  the 
water  from  the  river  Yeo  used  by  him  for  such  purpose  could  never  be 
made  available  for  the  watering  of  Swain's  Moor. 

The  defendant,  before  and  at  the  time  of  the  acts  complained  of,  wss 
the  occupier  of  a  farm  called  Silver  Lake  Farm,  under  Earl  Digby,  of 
which  said  farm  a  certain  meadow  hereinafter  mentioned  adjoined  the 
river  Yeo  higher  up  the  stream  than  the  said  meadows  of  the  plainti£ 

In  1882,  the  old  drain  or  ditch  or  back-water  cut  was  widened  and 

deepened  for  the  more  quickly  taking  off  the  surface  water  on  Sherborne 

*^9B1  ^^^^»  ^^^  carrying  it  *into  the  river :  but  no  artificial  means 

-'  were  employed  for  irrigatmg  any  portion  thereof,  until  the  making 

of  the  defendant's  water-mead  hereinafter  referred  to. 

In  1845,  under  the  authority  of  an  act  of  parliament  for  that  purpose, 
Sherborne  Moor  was  enclosed  and  allotted  to  Earl  Digby ;  and  a  por- 
tion thereof  was  added  to  a  farm  called  Silver  Lake  Farm,  then  and  still 
occupied  by  the  defendant  as  yearly  tenant  to  Earl  Digby,  which  adjoins 
ihe  Wyke  Farm  on  the  eastern  side  thereof. 

This  portion, — the  meadow  hereinbefore  referred  to, — ^being  liable  to 
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be  periodically  flooded  from  the  said  river,  and  the  flood-water  remain- 
ing a  long  time  on  the  land,  in  1848  the  defendant  made  a  channel  ot 
cut  to  take  the  irater  from  the  river  to  the  old  drain  or  ditch  or  back- 
water cut,  as  shown  on  the  map,  from  E.  to  L.,  which  was  4  feet  4 
inches  wide,  and  8  feet  10  inches  deep,  and  104  yards  long;  and. in 
1849,  the  defendant  drained  with  tUes  that  part  of  the  defendant's 
water-mead  shown  on  the  said  map,  and  containing  about  7  acres,  vhich 
is  situate  on  the  north  side  of  the  old  drain  or  ditch  or  back-water  cut. 

The  said  channel  or  trench  was  then  carried  over  the  cut  so  as  to  con- 
vey the .  river  water  across  it  when  required  for  irrigation ;  and  since 
then  it  has  been  regularly  irrigated. 

In  1850  and  1851,  the  defendant  also  drained  with  tiles  the  south  side 
of  the  water-mead,  containing  18  acres ;  and,  in  the  summer  of  1854, 
the  defendant  built  a  weir  across  the  old  drain  or  ditch,  at  a  point 
marked  with  the  letter  M.  on  the  map,  and  put  a  hatch  into  such  weir ; 
and,  in  the  autumn  of  1854,  by  means  of  such  hatch,  watered  the  north 
side  of  the  defendant's  new  water-mead ;  and,  by  means  of  three  chan- 
nels cut  adjoining  and  nearly  as  deep  as  the  river  at  points  marked 
^.Q.-,  '''with  the  letters  N.,  0.,  and  P.,  on  the  map,  also  watered  the 
^  south  side  of  the  defendant's  new  water-mead. 

After  passing  over  the  defendant's  meadow,  the  water  was  not  detained 
in  the  trenches  or  upon  the  land ;  but  it  was  kept  flowing  over  and  from 
the  land,  without  any  penning  back  whatever. 

The  bed  of  the  said  river  was  nine  inches  below  the  bottom  of  the 
said  hatches.  The  water  of  the  said  river  is  penned  every  night  at  West 
Mill,  which  is  higher  up  the  stream  than  the  said  meadow  of  the  defend- 
ant, and  was  generally  let  down  between  5  and  6  o'clock  in  the  morning. 
The  river  was  more  or  less  always  flowing.  The  said  morning  supply 
did  not  reach  the  pUintifl"s  meadows  at  any  fixed  time,  but  varied.  In 
the  winter  months,  when  it  is  most  employed  for  irrigation,  the  supply 
of  water  is  always  the  greatest :  but  in  consequence  of  the  unnsuallj 
tortuous  character  of  the  river's  course,  the  water,  by  being  carried  orer 
the  defendant's  meadow  directly  into  the  said  old  drain  or  ditch  or  back- 
water cut,  flows  again  into  the  said  river  higher  up  the  stream  than  the 
plaintiff's  meadows,  at  a  point  marked  F.  on  the  map.  All  the  water 
passing  the  defendant's  hatches,  except  so  mtu:h  as  is  necessarily  absoriei 
in  the  course  of  irrigation^  thus  gets  again  into  the  river  before  the  rirer 
reaches  the  plaintiff's  meadows. 

The  water  of  the  river  Yeo  has  been  materially  improved  for  irriga- 
tion, in  consequence  of  a  board  of  health  having  been  established  at 
Sherborne  about  the  year  1851 ;  and  the  sewage  of  that  town  ran  into 
the  river  near  West  Mill,  at  a  point  higher  ap  the  river  than  the  defend- 
ant's new  water-mead ;  and  the  defendant's  new  water-mead  was  benefited 
by  the  water  of  such  river  first  flowing  over  and  depositing  upon  the 
defendant's  new  water-mead  the  fertilizing  properties  of  such  water; 


COMMON  BENCH  REPORTS,    fl  J.  SCOTT.    N.  8.)         597 

ind  the  plaintiff's  ancient  water-meads  were  injured  by  being  deprived 
thereof. 

'''There  is  a  spring  of  water  which  rises  on  the  defendant's  farm,  r^trQo 
called  Silver  Lake  Farm,  marked  on  the  map  with  the  letter  R.,  ^ 
which  formerly  used  to  run  into  the  river.  This  spring  rises  in  a  willow- 
bed  on  the  defendant's  farm,  marked  W.  on  the  map.  Prior  to  the  year 
1831,  the  water  from  this  spring,  not  absorbed  in  its  passage,  found  its 
way  through  several  muddy  ditches  to  the  Sherborne  Moor ;  but,  in  that 
year,  the  course  was  changed,  and  the  water  was  used  by  the  defendant 
for  the  irrigation  of  two  of  his  fields,  called  respectively  Compton's 
Close  and  Honey  Naps. 

This  state  of  things  continued  till  1842,  when  the  defendant  erected  % 
tater-wheel  and  a  threshing-mill,  intended  and  used  for  agricultural 
purposes,  for  threshing,  and  for  grinding  barley  for  the  purpose  of  his 
farm  only.  At  this  time  also,  a  great  part  of  the  willow-bed  in  which  the 
spring  rose,  which  adjoins  the  said  erections^  and  which  was.  extremely 
swampy,  was  dug  out  by  the  defendant,  and  made  into  a  pond,  the 
bottom  and  sides  of  which  were  puddled  with  clay.  The  ditch  into 
which  the  said  spring  water  used  to  percolate  from  the  said  ^i^ow-bed, 
was  then  also  cleansed  out,  and  a  thoroughly  good  channel  for  t^e  water 
made  for  some  distance  by  a  culvert,  and  thence  conducted  as  formerly, 
but  in  an  improved  channel,  to  the  said  moor.  In  making  the  culvert  in 
1842,  the  defendant  struck  upon  some  new  springs,  which  afterwards 
flowed  into  the  said  moor  by  the  same  course  as  the  said  old  spring.  The 
defendant  also  about  the  same  time  drained  some  fields  intp  the  said 
road ;  and  from  that  source  and  the  new  springs  together  there  was  an 
additional  supply  of  water  equal  in  amount  to  the  old  one. 

In  1842,  the  defendant  ceased  to  irrigate  Compton's  Close  and  Honey 
Naps;  and  since  then  all  the  water  from  all  the  said  sources  went  to  the 
said  moor,  and  subsequently  into  the  said  river. 

"^When  the  water-wheel  is  not  in  use,  the  water  from  the  pond  r^^rgo 
is  carried  off  by  a  mask-hatch  into  the  said  culvert.  ^ 

In  1846,  a  new  bam  and  other  farm  buildings  were  erected  by  Earl 
Digby  near  Silver  Lake  Spring ;  and  the  defendant  built  a  dam  or  pond- 
bead  across  the  line  of  Silver  Lake  Spring,  to  pen  back  the  water,  and 
dug  a  pond  which  from  time  to  time  has  been  increased  to  upwards  of 
tbree-quarters  of  an  acre  in  extent ;  and  the  water  from  this  pond  is 
^ised  by  the  defendant  for  driving  a  water-wheel  attached  to  a  threshing- 
machine  and  a  mill  for  grinding  com,  and  other  farm  purposes ;  and, 
wben  the  defendant  intends  to  use  his  water-wheel,  he  pens  back  the 
water  until  the  pond  is  full,  and  then  lets  it  off,  either  in  large  or  small 
quantities,  at  his  own  pleasure,  for  driring  the  water-wheel ;  the  water 
(tt  well  when  the  water-wheel  is  at  work,  as  when  the  pond  is  full)  run- 
bg  off  to  the  river. 

The  water  from  the  river  Yeo  and  Silver  Lake  Spring  together,  was 
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never,  except  in  case  of  a  flood,  sufficient  for  watering  the  plaintiff** 
ancient  water*meadow8  and  the  defendant's  new  water-mead  at  the  same 
time. 

The  water  is  penned  every  night  at  West  Mill ;  and,  when  the  defend- 
ant was  not  watering  his  new  water-mead,  the  water  generally  eame  down 
to  the  plaintiff's  (Wyke)  farm  ahont  12  at  noon,  and  six  or  seven  acres 
of  the  plaintiff's  water-meads  could  be  watered  at  a  time :  but,  when 
the  defendant  was  watering  his  new  water-mead,  the  water  did  not  come 
to  the  plaintiff's  farm  until  about  8  o'clock  in  the  afternoon ;  and  theo 
only  thr^e  or  four  acres  of  the  plaintiff's  water-meads  could  be  watered 
at  a  time :  and,  in  winter  time,  it  was  after  dark,  and  therefore  too  late 
to  put  the  water  over  the  plaintiff's  meads  at  all. 

There  was  evidence,  that,  in  consequence  of  the  defendant's  watering 
*fi001  ^  ^'^^  water-mead  in  the  autumn  *and  winter  of  1854,  the 
-'  plaintiff's  tenants  could  only  water  some  of  their  meads,  and  lost 
some  spring  feed  of  the  meads. 

There  was  evidence  on  the  part  of  the  defendant,  that  the  hay  crop 
in  the  Dairyman's  Mead  was  as  good  as  ever. 

It  was  an  admitted  and  agreed  fact  in  the  ease,  that  the  defendant 
irrigated  his  land  in  a  proper  course  of  irrigation,  without  excess  or 
unnecessary  waste ;  and  that  the  wheel  and  mill  were  used  for  agricul- 
tural purposes,  for  threshing  and  grinding  barley  for  the  purposes  of 
the  defendant's  farm  only,  and,  if  right  existed,  there  was  no  abuse  or 
excess. 

,  The  pluntiff  contends  that  he  is  entitled  to  a  verdict  on  each  of  his 
three  claims  mentioned  in  his  particulars, — 

On  the  first,  because  the  defendant  not  only  diverts  the  water  firoa 
the  river  for  watering  his  water-mead  adjacent  to  the  river,  by  three 
channels  marked  with  the  letters  N.  0.  and  P.  on  the  map  or  plan,  bat^ 
by  means  of  the  channel  marked  K.  on  the  said  map  or  plan,  gives 
another  directjion  to  the  water  so  diverted  from  the  river  across  his  new 
water-mead  into  the  old  drain  or  diteh  at  L.,  a  distance  of  104  yards,  not 
for  the  purpose  of  watering  his  new  water-mead  adjacent  to  the  river, 
but  his  new  water-mead  on  the  opposite  side  of  the  old  drain  or  ditch, 
and  therefore  unreasonably  detains  the  water. 

On  the  second,  because  the  defendant  has  obstructed  and  diverted 
the  water  of  the  old  drain  or  ditch,  by  placing  a  hatch  therein  so  hte 
as  the  summer  of  1854,  for  watering  his  new  water-mead  on  the  northem 
side  there<^,  and  thereby  preventing  the  water  from  flowing  down  the 
old  drain  or  ditch  and  watering  the  plaintiff's  mead  called  Swain's  Moor, 
or  running  into  the  river  as  theretofore. 

^oM  1      On  the  third,  because  the  defendant  pens  back  the  *wat^  of 

-*  Silver  Lake  Spring  in  his  pond,  until  at  his  own  pleasure  he 

allows  it  to  run,  either  in  large  or  small  quantities,  when  he  is  using  his 

water-wheel,  or  the  pond  is  ranning  over,  in  its  natural  oomrse  mto  thi* 
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rivery  which  natural  course  would  at  all  times  have  increased  the  water 
flowing  through  the  same  to  the  plaintiff's  ancient  water-meads,  as  the 
water  from  Silver  Lake  Spring  could  not,  like  the  river  above,  be 
legally  penned  or  interfered  with,  by  West  Mill  or  otherwise. 

And  the  plaintiff  contends  that  this  reversionary  interest  in  his 
ancienfc  water-meadows,  is  injured, — 

First,  by  his  ancient  water-meadows  being  deprived  of  the  first  catch 
or  use  of  the  water,  the  fertiliizng  sediments  or  properties  of  which  are 
deposited  on  the  defendant's  new  water-mead,  instead  of  the  plaintiff's 
ancient  water-meadows : 

Secondly,  by  the  plaintiff's  ancient  water-meadows  being  deprived 
of  those  parts  of  the  water  which  are  lost  by  absorption  and  evaporation 
in  the  defendant's  new  water-mead,  which  is  very  porous  (the  upper 
soil  thereof  being  peaty,  with  a  layer  of  gravel,  and  a  subsoil  of  clay), 
the  whole  of  the  water  in  the  river  being  insufficient  (except  during 
floods)  to  water  even  the  plaintiff's  ancient  water-meadows : 

Thirdly,  by  the  water  which  flows  over  the  defendant's  new  water- 
mead  being  detained  there  until  it  is  too  late  for  the  plaintiff's  tenants 
to  watch  and  attend  to  the  watering  of  the  plaintiff's  ancient  water- 
meadows  ;  they  being  prevented  using  the  water  at  night,  by  its  being 
penned  first  at  the  Silk  Mills,  and  secondly  at  West  Mill,  as  soon  as 
the  workmen  leave  off  work. 

The  defendant  asserts, — ^First,  that  he  had  a  right  to  the  reasonable 
use  of  the  water  of  the  river  for  the  irrigation  of  his  land  higher  up 
than  the  lands  of  the  plaintiff;  that  the  use  so  made  was  reasonable ; 
and  that  he  returned  the  water  so  taken  for  irrigation  into  the  river 
^again  at  the  point  above  the  plaintiff's  land,  with  no  other  r^gAo 
diminution  than  that  caused  by  the  absorption  and  evaporation  ^ 
occasioned  by  such  irrigation : 

Secondly,  that,  having  the  right  to  such  reasonable  use  of  the  water, 
it  is  an  admitted  fact  that  the  defendant  irrigated  his  land  in  a  proper 
coarse  of  irrigation,  without  excess  or  unnecessary  waste : 

Thirdly,  that,  with  respect  to  the  Silver  Lake  Spring,  such  spring 
rises  out  of  the  land  of  the  defendant ;  that  he  and  the  previous  occu- 
piers of  his  farm  have  used  the  water  from  time  to  time  in  different 
ways  for  the  purposes  of  the  farm ;  that  the  defendant  had  the  right  to 
do  the  acts  complained  of  on  his  own  land ;  and  that  his  so  doing  was 
not  injurious  to  or  an  infringement  of  aiy  right  of  the  plaintiff: 

Fourthly,  that,  the  defendant  having  such  right,  it  is  an  admitted 
fact  that  the  said  mill  and  wheel  was  used  for  agricultural  purposes,  for 
threshing  and  grinding  barley  for  the  purposes  of  the  defendant's  farm 
only,  and  that  there  was  no  abuse  or  excess  in  the  use  so  made  thereof: 

Fifthly,  that  there  was  no  damage  or  injury  to  the  plaintiff's  rever- 
sionary interest  in  his  lands : 

Sixthly,  that  the  plaintiff  was  not  entitled  to  the  absolute  and  exclu- 
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siye  right  to  the  flow  of  all  the  water  of  the  river  to  his  land  below  that 
of  the  defendant ;  but  only  a  right  to  irrigate,  subject  to  the  right  of 
riparian  proprietors  above  to  a  similar  enjoyment  of  the  stream. 

The  question  for  the  opinion  of  the  court,  was,  whether  the  plaintiff 
was  entitled  to  recover. 

If  the  court  were  of  opinion  in  the  affirmative,  the  verdict  was  to 
stand  for  40«., — with  a  certificate  that  the  cause  was  fit  to  be  tried  in 
this  court,  and  was  brought  to  try  a  right. 

>^ftO<t1      ^'  ^^^^9  Q*  ^*  (with  whom  were  Kinglake^  Serjt.,  *and 
^  Baritofo)j  for  the  j)laintifi'. — It  appears  from  the  case  that  the 
plaintiflf's  meadows  are  ancient  water-meadows.    [Crbsswbll,  J. — ^Yon 
cannot  found,  any  claim  upon  that.     Irrigation  is  a  riparian  right,  to  be 
exercised  subject  to  the  rights  of  other  riparian  proprietors.]    No 
doubt :  but,  even  in  the  American  law  (which  is  most  liberal  on  the 
subject  of  water  privileges),  it  has  never  been  supposed  that  there  could 
be  a  right  in  a  proprietor  higher  up  the  stream  so  to  use  the  wMitsr  as 
to  deprive  the  one  below  him  of  all  enjoyment  of  it.   [Crbsswsll,  J. — 
The  complaint  here  is,  rather  of  the  inconvenient  times  of  the  water 
coming  down  to  the  plaintiff's  meadows  than  of  the  insufficient  quantity.] 
The  case  of  Embrey  v.  Owen,  6  Exch.  858,t  when  closely  looked  at, 
will  be  found  to  be  an  authority  in  the  plaintiff's  favour.     It  was  an 
action  by  the  occupiers  of  a  water  grist-mill,  against  a  riparian  pro- 
prietor, for  diverting  the  stream.     The  defendant  pleaded, — first,  not 
guilty, — fourthly,  that,  at  certiun  periods  of  the  year,  when  the  water 
was  more  than  sufficient  for  the  use  of  the  mill,  the  defendant  diverted 
small  and  reasonable  quantities  of  the  water  for  the  purpose  of  irrigat- 
ing certain  closes  belonging  to  her  on  the  bank  of  the  stream,  which 
quantities  of  water,  except  that  which  was  absorbed  and  used  in  the 
irrigation,  were  returned  into  the  stream  above  the  mill ;  that  the  diversion 
was  not   continuous,  but  only  intermittent;   and  that  the  diversion 
caused  no  damage  to  the  plaintiff's  mill.     To  this  the  plaintiff  replied 
de  injuri&,  whereupon  issue  was  joined.     At  the  trial,  it  was  proyed 
that  the  diversion  was  not  continuous,  and  that  it  caused  no  diminution 
of  the  water  cognisable  by  the  senses.     In  directing  the  jury,  the  judge 
left  it  to  them,  with  respect  to  the  issue  on  not  guilty,  to  say  whether 
there  was  any  sensible  diminution  of  the  water  by  reason  of  the  diver- 
sion ;  and  with  respect  to  the  other  issue,  he  told  them  that  he  had  a 
♦8041  ^i^c^^^y  ^^  affixing  a  legal  meaning  to  the  term  *«  inapprecia- 
-^  ble,"  but  suggested  that  it  might  mean  a  quantity  so  inconsider- 
able as  to  be  incapable  of  value  cr  price."     The  jury  found  in  favour  of 
the  defendant  upon  both  issues ;  and,  upon  a  motion  to  enter  a  verdict 
for  the  plaintiff  on  the  first  issue,  and  to  enter  judgment  non  obstante 
veredicto  on  the  fourth,  it  was  held  that  there  had  not  been  such  an 
unreasonable  use  of  the  water  as  to  be  prohibited  by  law,  and  therefore 
that  the  issue  on  not  guilty  was  properly  found  for  the  defendant;  and 
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the  court  inclined  to  think  that  the  word  <<  inappreciable"  meant  <Mnca- 
pable  of  being  estimated  or  valued/'  and  that  in  that  sense  the  fourth 
plea  was  not  proved.  An  American  case, — ^Blanchard  v.  Baker,  8 
Grecnl.  Rep.  258, — was  cited  on  the  argument,  wherein  the  law  is  thus 
stated  :  <<  The  proprietor  of  a  watercourse  has  a  right  to  avail  himself 
of  its  momentum  as  a  power  which  may  be  turned  to  beneficial  pur- 
poses. And  he  may  make  a  reasonable  use  of  the  water  itself  for 
domestic  purposes,  for  watering  cattle,  or  even  for  irrigation,  provided 
it  is  not  unreasonably  detained  or  essentially  diminished."  In  deliver- 
ing judgment  in  Embrey  v.  Owen,  Parke,  B.,  says :  «  The  law  as  to 
flowing  water  is  now  put  on  its  right  footing  by  a  series  of  cases 
beginning  with  that  of  Wright  v.  Howard,  1  Sim.  &  S.  190,  followed  by 
Mason  v.  Hill,  8  B.  &  Ad.  804  (E.  C.  L.  R.  vol.  28),  5  B.'  &  Ad.  1,  and 
ending  with  that  of  Wood  v.  Waud,  8  Exch.  748,t  and  is  fully  settled  in 
tbe  American  courts :  see  8  Kent's  Gomm.,  Lect.  52,  pp.  489—445.  The 
right  to  the  benefit  and  advantage  of  the  water  flowing  past  his  land,  is 
not  an  absolute  and  exclusive  right  in  each  proprietor  of  the  adjacent 
land  to  the  flow  of  all  the  water  in  its  natural  state ;  but  it  is  a 
right  only  to  the  flow  of  the  water,  and  the  enjoyment  of  it,  subject 
to  the  similar  rights  of  all  the  proprietors  of  the  banks  on  each  side 
to  the  reasonable  enjoyment  of  the  same  gift  of  Providence.  It  is  only, 
therefore,  for  an  unreasonable  and  unauthorized  use  of  this  common 
^benefit  that  an  action  will  lie."  And  his  lordship  cites  a  pas-  r^t^nf- 
Bage  from  Kent's  Commentaries,  where  it  is  said :  '^  Every  pro-  ^ 
prietor  of  lands  on  the  banks  of  a  river  has  naturally  an  equal  right  to 
the  use  of  the  water  which  flows  in  the  stream  adjacent  to  his  lands  as 
it  was  wont  to  run  (currere  solebat),  without  diminution  or  alteration. 
No  proprietor  has  a  right  to  use  the  water  to  the  prejudice  of  other 
proprietors  above  or  below  him,  unless  he  has  a  prior  right  to  divert  it, 
or  a  title  for  some  exclusive  enjoyment.  He  has  no  property  in  the 
water  itself,  but  a  simple  usufruct  as  it  passes  along.  ^  Aqua  currit  et 
debet  currere,'  is  the  language  of  the  law.  Though  he  may  use  the 
water  while  it  runs  over  his  land,  he  cannot  unreasonably  detain  it,  or 
give  it  another  direction,  and  he  must  return  it  to  its  ordinary  channel 
when  it  leaves  his  estate.  Without  the  consent  of  the  adjoining  proprie- 
tors, he  cannot  divert  or  diminish  the  quantity  of  water  which  would 
otherwise  descend  to  the  proprietors  below,  nor  throw  the  water  back 
upon  the  proprietors  above,  without  a  grant,  or  an  uninterrupted  enjoy- 
ment of  twenty  years,  which  is  evidence  of  it.  This  is  the  clear  and 
settled  general  doctrine  on  the  subject,  and  all  the  difliculty  that  arises 
consists  in  the  application  of  it.  The  owner  must  so  use  and  apply 
the  water  as  to  work  no  material  injury  or  annoyance  to  his  neighbour 
below  him,  who  has  an  equal  right  to  the  use  of  the  same  water ;  nor 
can  be,  by  dams  or  any  obstruction,  cause  the  water  injuriously  to  over- 
flow  the  grounds  and  springs  of  his  neighbour  above  him."    Each  case 
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mast  depend  upon  its  own  circumstancesy — ^the  capacity  of  the  stream, 
and  the  extent  of  the  user.  [CRBSSWSLLy  J. — I  do  not  find  that  the 
case  states  the  size  of  the  riyer  Teo.]  It  does  not  in  terms :  hot  it 
irtates  that  *^the  water  from  the  river  Yeo  and  Silver  Lake  Spring 
together  was  never,  except  in  case  of  a  flood,  suflElcient  for  watering  the 
plaintiff's  ancient  water-meadows  and  the  defendant's  new  wat^-raesd 
*6061  ^^  ^^^  *same  time."    The  facts  clearly  show  that  the  defendant 

•*  cannot  be  entitled  to  make  this  large  diversion  of  the  water. 
[Crbsswbll,  J, — ^I  infer  from  the  statements  in  the  case  that  the  dimin- 
ished quantity  arises  merely  from  the  lateness  of  its  arrival  on  the 
plaintiff's  land.     The  case  does  not  find,  that,  if  the  water  came  down 
earlier,  the  plaintiff  conld  not  irrigate  as  large  a  number  of  acres  as  he 
did  before.]    It  does  show  that  the  quantity  is  diminished  for  the  piv- 
pose  of  the  plaintiff's  irrigation.     [Cbbsswsu.,  J. — It  is  not  stated 
that  the  plaintiff  is  entitled  to  have  the  water  sent  down  by  the  miller 
at  any  particular  time.    It  seems  to  be  left  entirely  to  his  discretioD.] 
It  is  manifest,  that,  but  for  the  diversion  and  obstruction  of  the  defend- 
ant, the  plaintiff  would  have  had  a  much  larger  benefit  from  the  water 
than  he  has ;  and  Mason  v.  Hill,  8  B.  &  Ad.  804  (E.  G.  L.  B.  voL  23), 
shows  that  the  diversion  gives  the  plaintiff  a  right  of  action.    And  in 
Dickinson  v.  The  Grand  Junction  Canal  Company,  7  Exch.  299,t  Pol- 
lock, B.,  says :  ^'  We  consider  it  as  settled  law,  that  the  right  to  haTS 
a  Stream  running  in  its  natural  course  is  not  by  a  presumed  grant  from 
long  acquiescence  on  the  part  of  the  riparian  proprietors  above  or  below 
it,  but  is  ex  jure  nature," — citing  Shury  v.  Piggot,  8  Bulstr.  389,  Tyler 
V.  Wilkinson,  4  Mason's  (American)  Rep.  897.    With  regard  to  the 
back-water  cut,  its  origin  does  not  appear.    [Gresswell,  J. — It  would 
seem  to  have  been  for  the  purpose  of  drainage.]    Is  there  any  differ- 
ence in  point  of  law  between  a  drain  and  any  other  water-course ! 
[Gresswell,  J. — ^All  the  authorities,  from  the  Digest  downwards,  show 
that  there  is.]    Magor  t^.  Ghadwick,  11  Ad.  &  E.  571  (E.  G.  L.  R.  voL 
89),  8  P.  &  D.  867,  shows  that  the  law  of  easements  in  respect  of  water- 
courses is  generally  the  same,  whether  they  are  natural  or  artificial. 
[Growdbr,  J. — That  case  has  been  considered  not  altogether  satisfac- 
tory ;  and  it  is  inconsistent  with  Arkwright  v.  Cell,  5  M.  &  W.  203.t] 
*6071  "^^^^  ^  explained  by  the  ^observation  of  Erie,  J.,  and  the  judg- 

-'  ment  of  Lord  Campbell,  in  Beeston  v.  Weate,  5  Ellis  k  B.  986 
(E.  G.  L.  B.  vol.  85).  As  to  the  Silver  Lake  Spring,  the  question  is  whether 
the  erection  of  the  dam  by  the  defendant  was  not  an  obstruction  of  the 
plaintiff's  rights, — ^Broadbentv.  Ramsbotham,  11  Exch.  602.t  [Gress- 
well, J. — ^An  obstruction  of  what  right  ?  Does  the  plaintiff  claim  it 
because  the  water  is  his  before  it  becomes  part  of  the  flowing  stream  f 
or  does  he  claim  it  as  coming  from  a  servient  tenement?]  His  claim  is, 
that  this  is  water  which  of  right  ought  to  run  into  the  river.  [Gresswell, 
J. — ^Not  a  droD  of  it]    The  real  question  arises  on  the  river  Yeo.     Then, 
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ifi  to  damages, — it  will  be  said  that  no  damage  to  the  revenionaiy 
interest  is  shown.  It  is  enough,  however,  to  show  an  obstruction  of  a 
right :  the  law  will  infer  damage :  Eidgill  v.  Moor,  9  C.  B.  864  (E.  C. 
L  B,  voL  67),  Embrey  v.  Owen,  6  Exch.  858.t  [Cbssswell,  J. — Tou 
need  not  tronble  yourself  on  that  point] 

Butt,  Q.  G.  (with  whom  were  Slade,  Q.  C,  and  Ifooks),  contri. — 
This  being  the  case  of  one  riparian  proprietor  against  another,  the  ex- 
ercise of  the  right  for  any  length  of  time  makes  no  difference :  per 
Pollock,  0.  B.,  in  Dickinson  v.  The  Grand  Junction  Oanal  Company, 
7  Exch.  282,  291.t  Each  has  the  common  right  to  the  reasonable  use 
of  the  water  of  a  flowing  stream,  for  the  purpose  of  irrigating  his  own 
land.  If,  in  the  exercise  of  that  right,  the  riparian  proprietor  above 
vses  an  undue  quantity  of  the  water,  or  detains  it  an  unreasonable 
time,  then,  as  is  put  in  Embrey  v.  Owen  and  Blanchard  v.  Baker,  in 
respect  of  that  excess  the  riparian  proprietor  below  him  might  have  a 
right  of  action.  If  the  plaintiff  has  by  user  acquired  any  right  beyond 
wnsho  that  the  use  he  made  of  the  water  was  not  referable  to  his  riparian 
that  of  a  riparian  proprietor,  the  defendant  might  be  liable  if  it  could  be 
right.  The  only  question,  therefore,  upon  the  first  point,  is,  whether 
^the  facts  stated  in  the  special  case  are  such  as  to  show  that  the  r^c^^Ac^ 
defendant  has  exercised  his  natural  right  of  irrigation  in  an  un-  '- 
reasonable  manner.  [Crowdbr,  J. — Suppose  the  plaintiff  had  exer* 
cised  rights  beyond  what  was  reasonable,  and  so  had  acquired  a  new 
right  as  against  riparian  proprietors  below  him  on  the  stream,  would 
that  affect  the  defendant's  right?]  Clearly  not  Whatever  use  the 
proprietor  behw  may  make  of  the  water,  the  proprietor  above  still  re- 
tains his  natural  rights.  [Williams,  J. — ^The  riparian  proprietor  above 
might,  no  doubt,  by  grant,  divest  himself  of  his  right  to  use  the  stream 
for  the  purpose  of  irrigation :  but  the  mere  non-user  of  the  right  would 
not  raise  a  presumption  of  a  grant.]  In  Northam  v.  Hurley,  1  Ellis  k 
B.  665,  where  A.,  being  owner  of  land  through  which  a  stream  ran 
down  to  the  land  of  B.,  granted  by  deed  to  B.  that  the  stream  should 
be  in  the  control  of  B.  and  his  assigns,  and  should  flow  in  a  free  and 
onintemipted  course  through  a  channel  described  in  the  deed,  and 
afterwards  A.  and  B.  respectively  assigned  their  lands  to  Y.  and  Z., — 
it  was  held,  that  Y.  was  liable  to  an  action  at  the  suit  of  Z.  for  divert- 
ing the  water  from  such  channel,  though  he  did  not  thereby  deprive  Z. 
of  the  use  of  any  water.  But,  in  giving  judgment,  Coleridge,  J.,  says : 
«  Our  judgment  is  founded  on  the  effect  of  the  deed  which  governs  the 
rights  of  the  present  parties  ;  and,  in  so  deciding,  we  do  not  intend  at 
all  to  limit  the  salutary  principle  laid  down  in  Embrey  v.  Owen,  to  the 
effect  that  the  superior  riparian  proprietors  may  use  the  stream  for  all 
reasonable  purposes  while  in  their  land,  provided  they  send  it  on  with- 
out material  diminution  to  inferior  proprietors."  The  facts  stated  in 
this  special  case  show  that  what  was  done  by  the  defendant  here  was 
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done  in  the  proj^er  course  of  irrigation^  and  that  the  water,  after  its 
naer  by  the  defendant,  got  back  again  into  the  stream  without  undoe 
^-^Q-i  waste  before  it  reached  *the  plaintiff's  meadows.  Kor  is  it  foimd 
^  by  the  case  that  an  unreasonable  quantity  of  the  defendant's 
land  was  irrigated.  On  the  contrary,  there  is  an  express  admissioD 
<<  that  the  defendant  irrigated  his  land  in  a  proper  course  of  irrigation, 
without  excess  or  unnecessary  waste."  [Gbbsswbll,  J. — We  are  all 
agreed  that  you  need  not  trouble  yourself  as  to  the  back-water  cut,  and 
the  Silver  Lake  Spring.] 

Smithy  in  reply. — The  true  principle  is  that  which  is  laid  down  in 
Mason  v.  Hill,  8  B.  &  Ad.  804  (E.  0.  L.  B.  vol.  28).  ^yery  riparian 
proprietor  has  a  right  to  the  natural  use  of  flowing  water,  subject  to  its 
reasonable  use  by  the  riparian  proprietors  above  him,  but  not  subject 
to  a  right  to  divert  the  water  by  means  of  cuts  or  channels  for  the  pur- 
pose of  irrigation.  It  is  found  that  the  plaintiff's  meadows  have  been 
immemorially  irrigated :  he  has,  therefore  gained  a  title  to  the  unin- 
terrupted flow  of  the  water  for  that  purpose.  The  case  shows  an  ab- 
seace  of  that  limit  to  the  defendant's  exercise  of  his  right  which  alone 
could  make  it  lawful.  There  has  been  a  sensible  diminution  and  deten- 
tion of  the  water,  and  a  consequent  damage  to  the  plaintiff.  The  facts 
clearly  do  not  bring  the  case  within  the  principle  of  Embrey  v.  Owen. 

Cur.  adv.  vult 
Grbsswell,  J.,  now  delivered  the  judgment  of  the  court. 
In  this  case,  several  causes  of  complaint  were  brought  forward  on 
behalf  of  the  plaintiff, — first,  in  respect  of  the  diversion  of  the  river 
Yeo,-*  secondly,  in  respect  of  the  diversion  of  a  stream  called  the  Back 
Water, — thirdly,  in  respect  of  the  obstruction  and  diversion  of  a  stream 
called  the  Silver  Lake  Spring. 

In  the  course  of  the  argument,  the  court  decided  all  the  points  that 
1^*101  ^^^^  raised  in  respect  of  the  two  latter  ^causes  of  complamt,  in 
-^  favour  of  the  defendant ;  but  they  took  time  to  consider  the 
9*jestion  arising  on  the  first. 

The  result  of  the  facts  as  to  this  part  of  the  case  appears  to  us  to  be 
a3  follows,  viz.  that  the  plaintiff  had  immemorially  enjoyed  the  benefit 
of  irrigating  certain  of  his  meadows  with  the  water  of  the  river  Teo, 
subject,  however,  to  the  right  of  the  miller  at  West  Mill  to  detain  the 
water  for  the  use  of  his  mill.  Although  the  natural  flow  of  the  river 
was  prevented  by  the  exercise  of  this  right,  yet  the  water  was  allowed 
t.0  come  down  at  such  times  that  the  plaintiff  was  enabled  to  irrigate 
his  meadows  effectually.  But,  of  late,  the  defendant,  for  the  purpose 
of  ii-rigating  his  own  adjacent  land,  had  from  time  to  time  diverted  the 
water  after  it  had  passed  the  mill,  and  before  it  reached  the  plaintiff's 
meaiows:  and,  although  the  facts  stated  in  the  special  case  do  not,  in 
our  opinion,  lead  to  any  certain  conclusion,  that,  by  the  mere  irriga- 
iioQ  on  the  part  of  the  defendant,  the  quantity  of  water  which  nlti* 
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matelj  reached  the  plaintiff's  meadows  was  sensibly  diminished,  yet  the 
effect  was,  that  the  water  was  detained,  by  the  process  of  irrigation, 
and  did  not  arrive  till  so  late  in  the  day  that  the  plaintiff  was  deprived 
of  the  power  to  use  it  fully. 

The  question  is,  whether  such  a  diversion  and  detaining  of  the  water 
by  the  defendant  is  actionable. 

It  was  contended,  on  his  part,  that  it  was  not,  because  he  had  a  right 
by  law,  as  a  riparian  proprietor,  to  apply  the  water  of  the  stream  to 
irrigate  his  adjacent  land,  provided  he  did  so  (as  it  was  admitted  he 
did)  in  a  careful  and  proper  manner. 

On  the  part  of  the  plaintiff,  it  was  denied,  generally,  that  a  riparian 
proprietor  has  any  such  right :  and  it  was  also  contended,  that,  at  all 
events,  in  this  case  the  plaintiff  had  gained  a  title  to  the  uninterrupted 
flow  of  the  stream  by  immemorial  enjoyment. 

^As  to  the  latter  proposition,  it  appears  to  us  that  all  persons  r^c^-i-c 
having  lands  on  the  margin  of  a  flowing  stream  have,  by  nature,  ^ 
certain  rights  to  use  the  water  of  that  stream,  whether  they  exercise 
those  rights  or  not ;  and  that  they  may  begin  to  exercise  them  whenever 
they  will.  By  usage,  they  may  acquire  a  right  to  use  the  water  in  a 
manner  not  justified  by  their  natural  rights :  but  such  acquired  right  has 
no  operation  against  the  natural  rights  of  a  landowner  higher  up  the 
stream,  unless  the  user  by  which  it  was  acquired  affects  the  use  that  he 
himself  has  made  of  the  stream,  or  his  power  to  use  it,  so  as  to  raise  the 
presumption  of  a  grant,  and  so  render  the  tenement  above  a  servient 
tenement.  If  the  user  of  the  stream  by  the  plaintiff  for  irrigation  was 
merely  an  exercise  of  his  natural  right,  such  user,  however  long  con- 
tinued, would  not  render  the  defendant's  tenement  a  servient  tenement, 
or  in  any  way  affect  the  natural  rights  of  the  defendant  to  use  the  water. 
If  the  user  by  the  plaintiff  was  larger  than  his  natural  rights  would 
justify,  still  there  is  no  evidence  of  its  affecting  the  defendant's  tene- 
ment, or  the  natural  use  of  the  water  by  the  defendant,  so  as  to  render 
it  a  servient  tenement. 

But,  if  the  user  by  the  defendant  has  been  beyond  his  natural  right, 
it  matters  not  how  much  the  plaintiff  has  used  the  water,  or  whether  he 
has  used  it  at  all.  In  either  case,  his  right  has  been  equally  invaded, 
and  the  action  is  maintainable. 

The  question  between  the  parties  is  thus  reduced  to  this  single  point, 
— ^has  the  defendant  used  the  water  as  any  riparian  proprietor  may  use 
it,  or  has  he  gone  beyond  that  ? 

The  general  principle  of  law  which,  in  our  opinion,  may  be  deduced 
from  the  decision  of  Embrey  v.  Owen,  6  Exch.  853,t  and  the  authorities 
cited  by  Parke,  B.,  in  delivering  judgment  in  that  case,  is,  that  every 
^proprietor  of  lands  on  the  banks  of  a  natural  stream  has  a  right  r^cii-i  q 
to  use  the  water,  provided  he  so  uses  it  as  not  to  work  any  mate-  ^ 
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rial  injaiy  to  the  rights  of  other  proprietors  above  or  below  on  the 
stream. 

In  the  present  case,  it  appears  to  us,  on  the  eridence,  that  the  deten- 
tion by  the  defendant,  under  the  cirenmstances,  of  the  water  of  the  rirer 
Yeo  for  the  purposes  of  irrigation,  was  a  use  of  it  which,  in  its  character, 
was  necessarily  injorioos  to  the  natural  rights  of  the  plaintiff  as  the  pro- 
prietor of  land  lower  down  the  stream.  The  effect  was  obviously  the 
same  as  if  the  defendant  had  placed  a  bar  or  weir  across  the  river,  and 
by  that  means  had  wholly  prevented  its  natural  course  for  a  certain 
number  of  hours.  And  it  appears  to  us  that  there  is  neither  authority 
nor  principle  for  contending  that  such  an  act  can  be  justified  on  the 
ground  that  it  was  done  for  the  purpose  of  improving  the  adjacent  land 
of  the  defendant,  whether  by  irrigation  or  otherwise. 

For  these  reasons,  we  are  of  opinion  that  our  judgment  must  be  for 
the  plaintiff  as  to  such  part  of  his  complaint  as  relates  to  the  river  Teo, 
and,  as  to  the  rest  of  the  alleged  causes  of  action,  for  the  defendant 

Judgment  accordingly. 

See  8  Kent  Com.  439,  where  the  period  prescribed  by  statute  or  allowed 

principle  recognised  in  this  case  is  ex-  to  raise  a  presumption  of  a  grant,  it  is 

plained  and  illustrated,  and  the  leading  not  qualified  or  affected  by  the  mode  or 

American  cases  cited.  extent  of  his  own  use  during  any  period 

A  riparian  owner  is  entitled  to  all  of  time.  Buddington  v.  Bradleyy  10 
the  water-power  contained  between  the  Connecticut,  218.  See  Cook  v.  Hull, 
level  of  the  surface  of  the  stream  where  8  Pickering,  269 ;  Anthony  v.  I^pluuD, 
it  first  enters  his  land  in  its  natural  5  Ibid.  175;  Butman  o.  Hussej,  3 
state,  and  the  surface  where  it  departs  Fairfield,  407 ;  Arnold  v.  Foot,  12 
from  his  land ;  and  such  power  may  be  Wendell,  330 ;  Twiss  v.  Baldwin,  9 
occupied  in  whole  or  in  part  or  not  at  ConnecUcut,  291 ;  Pugh  v.  Wheeler, 
all,  without  endangering  the  owner's  2  Dev.  &  Bat  50 ;  Davis  v.  Fuller,  12 
cUim,  unless  there  has  been  an  adverse  Vermont,  178 ;  Wadsworth  v.  I^lkt- 
occupancy,  under  the  statute  of  limi-  son,  15  Connecticut,  866;  Hendiidu 
tations  M'Calmont  v.  Whitaker,  3  v,  Johnson,  6  Porter,  472 ;  Evans  ■. 
Bawle,  84.  The  owner  of  knd  through  Merriweather,  8  Scam.  492 ;  Heath  v. 
which  a  watercourse  passes  has  a  right  Williams,  25  Maine,  209 ;  F^y  v.  Wit- 
to  the  flow  of  the  water  in  ito  natural  man,  7  Barr,  440 ;  Hartsall  v.  Sill,  12 
course  without  diminution  or  alteration;  Penn.  State  Bep.  248 ;  Cowles  v.  Kid- 
and  although  his  right  may  be  qualified  der,  4  Foster,  864. 
by  the  adverse  use  of  another  for  the 
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♦PRIDEAUX  V.  BUNNETT.    Jan.  14.  [*618 

Tlie  defendant  fent  to  the  plaintiff,  the  patentee  of  an  invention  called  **  Prideanz's  Patent  Self- 
closing  ValTe,"  and  who  carried  on  hnainesi under  the  name  of  "The  Smoke  PreTontion  Com- 
pany/' the  following  written  order, — "  Pleaae  prepare  na  a  anoke-preveating  TaWe^"  giving 
the  dimenaiona  of  the  famaee-door  to  which  it  waa  to  be  i4)plied.  The  plaintiff  accordiogiy 
sent  the  defendant  one  of  hia  patent  aelf-cloaing  yalTes,  hot  it  waa  found  not  to  be  of  anj  use 
for  the  pnrpoae  for  which  it  waa  designed.  No  ftmnd  waa  Imputed  to  the  plaintiff;  bot  the 
defendanty  on  being  aned  for  the  price  of  the  artiele,  relied  on  the  atatomenta  contained  in  a 
dreular  which  had  been  sent  to  him  bj  the  plaintiff, — to  the  effect  that  the  patent  article  would 
conaame  amoke  and  effect  a  conaiderable  aaving  in  fael, — aa  amounting  to  a  wauanty  that  it 
ahonld  bo  flt  fbr  the  pmrpoce  to  which  it  waa  to  bo  applied  :— 

Qeld,  That  no  avefa  wanranty  could  be  implied ;  bat  that,  the  defendant  haviag  de0ned  by  the 
order  the  particular  machine  to  be  aupplied,  tiie  plaintiff  performed  hia  part  of  the  contract  by 
aapp^ing  that  machine,  and  waa  entitled  to  reooTcr  the  price. 

This  was  an  action  to  recover  the  price  of  an  article  called  ^^  Pri- 
deaoz's  patent  self-closing  (or  smoke-consuming)  Tal?e/'  for  which  the 
plaintiff  had  obtained  a  patent  in  the  year  1854. 

At  the  trial,  before  Cockborn,  G.  J.,  at  the  sittings  at  Guildhally  after 
the  last  term,  it  appeared  that  the  plaintiff,  who  carried  on  business 
under  the  name  <^  the  ^^  Smoke  Prevention  Company,"  issued  cards 
which  contained  on  the  one  side  a  statement  of  the  price  of  the  article  and 
the  royalties  demanded  for  its  use,  and  on  the  other  the  following  repre- 
sentation or  address : — 

"The  Smoke  Prevention  Company  are  happy  to  have  it  in  their  jpower 
to  state,  that,  in  all  cases  where  they  have  been  able  to  procure  an  accu- 
rate return  of  the  consumption  of  fuel,  a  decided  saving  has  been  ad- 
mitted to  result  from  the  application  of  the  valve,  so  much  so  that  its 
cost  becomes  a  profitable  investment,  rather  than  an  outlay. 

"  In  some  instances,  they  have  been  mud  gratified  at  being  told  by 
those  who  have  adopted  it,  that  they  should  jave  the  cost  of  the  valve, 
together  with  the  royalty  (for  the  whole  term  of  the  patent),  in  six 
mcmths,  and  become  large  annual  gainers  by  its  use  for  the  rest  of  the 
term;  and  not  a  few  have  congratulated  themselves  at  finding  that  the 
effect  of  the  compulsory  enactment  against  smoke,  in  tlieir  individual 
eases,  would  be  (much  against  *  their  anticipations)  to  confer  a  r^o-tA 
far  from  insignificant  pecuniary  benefit,  which  they  would  not  *- 
otherwise  have  obtained. 

"  As  far  as  the  evidence  they  have  been  able  to  collect  enables  them 
to  judge,  the  saving  by  the  use  of  the  valve  ranges  from  10  to  15  per 
cent.  Taking  the  lower  figure  (viz.  10  per  cent.)  as  a  safe  basis  for  a 
calculation, — then,  estimating  the  consumption  per  horse-power,  to  be 
25  tons  per  year,  worth  at  12.  per  ton,  251. ;  the  saving  to  a  manufac- 
turer having  five  boilers  of  20  horse-power  each,  would  be  250/.  per 
annum ;  whilst,  the  total  cost  of  the  apparatus  for  five  boilers,  including 
royalty  for  the  whole  term  of  the  patent,  would  only  amount  to  107/. 
15i.,  being,  as  before  stated,  less  than  half  a  year's  saving  from  the  use 
of  the  invention. 
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''  When,  however,  it  is  imperative  to  coneume  emoke^  the  value  of  ttua 
apparatus  becomes  still  more  striking,  by  contrasting  its  saving  with  tbe 
loss  attendant  upon  other  plans  for  effectmg  the  same  object ;  when  a 
Jifoaiee  of  80  p^  cent,  will  be  found  in  its  favour.  Leaving  out  of 
view  the  '  feeding  by  machinery  plans'  (which  have  their  own  peculiar 
disadvantages),  it  may  safely  be  asserted  that  none  of  the  many  plans,— 
various  in  name,  but  identical  in  principle, — ^for  preventing  smoke  by 
admitting  a  continuous  supply  of  air  at  the  bridge,  effect  this  object  at 
a  less  cost  of  fuel  than  20  per  cent^ — an  estimate  the  moderation  of 
which  will  be  confirmed  by  every  one  who  has  had  any  practical  ac- 
quaintance with  their  action ;  the  usual  result  being  much  worse,  as 
many  have  found  to  their  cost. 

'^  The  yield  of  steam  from  a  boiler  is  unquestionally  increased  by  the 
valve." 

Circulars  were  also  sent  out,  with  blanks  to  be  filled  by  intended  pur- 
chasers of  the  patent  article,  headed  ^^  Particulars  required  for  the  ap-. 
plication  of  Prideaux's  Patent  Valve  for  the  Prevention  of  Smoke." 
*81  ^1      ^The  defendant,  who,  it  appeared,  had  never  seen  thi^  article, 
-'  filled  up  one  of  the  circulars,  and  enclosed  it  to  the  plaintiff  in  a 
note  as  follows : — 

"Deptford,  Sept  Sd,  1866. 

"  Gentlemen, — ^Please  prepare  us  a  smoke-preventing,  valve,  [giving  a 
drawing  showing  the  dimensions  of  the  furnace  door  to  which  it  was  to 
be  applied].  These  are  to  your  own  figures;  and  we  shall  make  the 
necessary  allowances,  as  you  state,  to  admit  of  the  valve  going  into  our 
frame  easily.  Buknbtt  &  Co. 

"  The  Smoke-Prevention  Company." 

The  apparatus  was  fitted  to  the  defendant's  furnace ;  but,  from  some 
circumstances  which  did  not  appear,  it  turned  out  a  complete  failure. 
No  fraud  was  imputed  to  the  plaintiff:  but  it  was  insisted  on  the  part 
of  the  defendant  that  the  representations  contained  on  the  card,  and  in 
the  circulars  and  invoice,  amounted  to  a  warranty  that  the  patent  article 
would  consume  smoke,  and  therefore  it  was  contended  that  the  case 
differed  from  Chanter  v.  Hopkins,(a)  4  M.  &  W.  899t  (which  had  been 
*f{l  (\l  "^^^^^^^  ^^  ^^'  ^^^  plaintiff),  inasmuch  as  the  article  sold  there 
-■  was  a  thing  much  in  use  and  well  known  in  the  market. 

The  Lord  Chief  Justice  ruled,  that  the  representations  relied  on  did 

(a)  In  that  cut,  the  defendMit  fent  to  the  plaintiff,  the  patentee  of  an  inventioii  knowa  at 
**  Chanter's  smoke-oonsuming  farnaoe/'  the  following  written  order, — "  Send  me  yoar  patent  hopper 
and  apparatns,  to  fit  np  my  brewing  oopper  with  year  smoke-oonramlag  ftimaee.  Patent  right.  IM. 
Ifte. :  iron  work  not  to  exceed  bL  5«. :  engineer't  time  fixing,  7«.  td,  per  day."  The  plaintiff  ec- 
oordingly  pat  np  on  the  defendant's  premises  one  of  his  patent  fomaeei,  bat  it  was  foand  not  to 
be  of  any  nse  for  the  purposes  of  a  brewery,  and  was  returned  to  the  plaintiff.  It  was  held  (m 
ftmnd  being  imputed  to  the  plaintiff)  that  there  was  not  an  implied  warranty  on  his  pari  thst 
the  furnace  supplied  should  be  fit  for  the  purposes  of  a  breweiy ;  but  that,  the  defendant  barisf 
defined  by  the  order  the  partieular  machine  to  be  supplied,  the  plaintiff  performed  his  part  of  lbs 
oontract  by  supplying  that  naehine,  and  was  entitled  to  reoover  the  whole  IbU  lU.,  the  price  sf 
the  patent  right. 
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not  amount  to  a  warranty,  and  that,  this  being  the  sale  of  a  Bpecific 
chattel,  and  no  fraud  being  imputed  to  the  seller,  the  plaintiff  was  enti- 
tled to  recover. 

A  verdict  having  accordingly  been  found  for  the  plaintiff,  with  leave 
to  the  defendant  to  move, 

Edwin  James,  Q.  C,  now  moved  accordingly. — The  question  is 
whether  the  representations  made  by  the  plaintiff  at  the  time  of  the  sale, 
did  not  amount  to  a  warranty  that  the  article  he  sold  as  a  ^'  smoke-pre- 
venting valve"  was  that  for  which  it  purported  to  be  sold.  Chanter  v. 
Hopkins  was  a  totally  different  case :  there,  there  was  evidence  that  the 
patent  article  which  was  specifically  ordered  by  the  plaintiff,  was  in  com- 
mon use  and  was  well  known  in  the  market  by  that  description ;  whereas, 
here  there  was  no  evidence  of  the  sort,  or  that  the  defendant  had  ever 
Been  it,  or  knew  anything  of  it  but  from  the  representations  made  by 
the  plaintiff.  [Coceburn,  C.  J. — The  card  refers  to  a  patent  article ; 
and  the  defendant  intended  to  purchase  the  very  thing.]  There  were 
no  representations  of  any  kind  in  the  case  of  Chanter  v.  Hopkins ;  but 
the  defendant  sent  the  plaintiff  a  specific  order, — "  Send  me  your  patent 
hopper  and  apparatus,  to  fit  up  my  brewing-copper  with  your  smoke- 
consuming  furnace."  [Cresswell,  J. — Your  argument  would  tend  to 
fix  every  patentee  with  a  warranty.  Coceburn,  C.  J. — In  the  case  of 
a  patent  medicine  which  is  advertised  as  a  specific  for  a  variety  of  ail- 
ment8,^-could  you  resist  payment  because  you  were  not  cured  by  it  of 
one  of  the  diseases  mentioned  in  the  advertisement  ?]  That  is  a  totally 
different  case.  [Cresswell,  J. — Taking  all  the  evidence  together,  is  it 
not  clear  that  the  order  *was  given  for  the  patented,  the  ascer-  r^^^-iP^ 
tained  article  7]  The  question  is,  whether  the  contemporaneous  *- 
representations  ought  not  to  have  been  submitted  to  the  jury  as  evidence 
of  a  warranty  that  the  article  was  what  it  professed  to  be. 

Cresswell,  J. — I  am  of  opinion  that  this  case  is  governed  by  Chan- 
ter V.  Hopkins.  I  am  utterly  unable  to  discover  a  literal,  much  less  a 
substantial  distinction  between  the  two  cases. 

The  rest  of  the  court  concurring,  Rule  refused. 
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An  attorney  reeeired  instraetioni  to  sne  forty*fiTe  nnderwiiten  for  pnitaevlnr  ftTerage  Vam  «i 
oortain  poUeies  on  goods  vkich  had  boon  abippod  to  Gnlonttft,  sad  there  eold.  Haviaf  written 
ineffeetaally  to  enoh  of  them,  demanding  payment,  be  (onder  an  impretiion  that  the  only  de> 
fence  to  be  let  np  was  a  supposed  set-oiT  against  the  broker  in  whose  name  the  poBeica  vers 
eifeoted)  sued  ont  writs  in  the  Lord  Mayor's  Court,  thoogh  he  knew  thai  that  eout  had  no 
power  to  issue  a  eommission  for  the  ezamination  of  witnesses  abroad.  The  aotions  (afltr  ooa- 
solidation)  being  defended,  and  a  eommission  to  examine  witnesses  at  Calcutta  being  foand 
neeessary,  the  proceedings  in  the  Lord  Mayor's  Court  was  necessarily  abandoned : — 

field,  that  tiie  attorney  was  gnilty  of  enssa  aegligentia,  and  disentitled  to  sue  his  dient  for  the 
costs  of  snob  abortiTO  proceedings ;  and  that  it  was  no  answer  for  him  to  say  (upon  the  argu- 
ment of  a  rale  to  set  aside  a  verdict  which  had  been  fonnd  against  him),  that  the  d^fieolty 
might  have  been  got  over  by  the  removal  of  the  eaoses  by  oertiorari  to  one  of  the  sapcrior 
coorts. 

But,  held,  that  he  was  entitled  to  recover  in  respect  of  the  letters  before  asUoa. 

Qu€tr€,  whether  the  17th  rale  of  H.  1853,  which  provides  that»  "if  a  eanse  be  removed  from  an 
inferior  court  having  Jurisdiction  of  the  cause,  the  costs  in  the  court  below  shall  ba  esslt  m 
the  cause,"  applies  where  the  eorUorari  is  obtained  hjf  Atpletimtiff 

This  was  an  action  brought  by  the  plaintiff^  an  attorney,  to  recoTer 
from  the  defendant  662.  9b.  8d.y  the  amount  of  a  bill  of  costs  incurred 
in  certain  proceedings  in  the  Lord  Mayor's  Court,  London,  under  the 
following  circumstances: — 

In  the  early  part  of  the  year  1853,  the  defendant,  who  is  a  manufac- 
*6181  ^^^^'  ^^  Stalybridge,  in  Lancashire,  shipped  ^certain  goods  to 
-'  Calcutta  on  board  a  vessel  called  the  Lismoyne,  upon  which  he 
caused  three  policies  of  insurance  to  be  effected  to  the  amount  of  59802L 
These  policies  were  effected  in  the  name  of  a  broker, — one  Gibson. 
Upon  the  arrival  of  the  Lismoyne  at  Calcutta,  it  was  found  that  the 
goods  had  sustained  sea-damage  to  the  extent  of  928Z.  16«.  Accord- 
ingly, the  defendant,  through  his  agent  Mr.  Murray,  made  claims  upon 
the  underwriters  (forty-five  in  number)  for  their  respective  proportions 
of  the  loss.  After  several  ineffectual  attempts  to  obtain  a  settlement 
of  these  claims,  Mr.  Murray,  on  the  28th  of  November,  1855,  wrote  to 
the  defendant,  as  follows : — 

^  5,  Austin  Friars,  28th  Nov.  1855. 

"  Dear  Sir, — On  referring  to  our  letter  of  yesterday,  we  find,  on 
speaking  of  the  claims  per  James  Booth,  Lismoyne,  and  Esther,  we  say 
the  first  two  are  partially  settled  with  the  underwriters.  It  should  have 
been  the  first  and  last;  the  claim  per  Lismoyne  is  untouched,  owing  to 
there  being  no  Lloyd's  agent's  certificate  of  damage  accompanying  the 
documents,  and  no  protest.  Still,  it  is  quite  dear  yon  have  some  claim 
against  the  underwriters ;  and  we  shall  be  glad  if  you  will  advise  us 
what  is  to  be  done  under  the  circumstances.  We  shall  be  glad  to  offer 
our  suggestion  as  to  the  course  we  should  pursue  to  bring  the  matter  to 
a  close,  if  you  think  fit  to  avail  yourself  thereof. 

<<  O.  Murray  k  Co." 

The  defendant  afterwards  wrote  to  Mr.  Murray  intimating  his  readi- 
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ness  to  receive  any  suggestion  he  had  to  make  relative  to  the  matter ; 
and  accordingly  that  gentleman,  on  the  6th  of  December,  wrote  as  fol- 
kws: — 

^'  5,  Austin  Friars,  6th  December,  1855. 

"Dear  Sir, — Since  ire  addressed  you  last,  we  applied  to  and  received 
from  Mr.  Gibson  the  stamped  policies  *per  Lismoyne,  James  r^cg-ig 
Booth,  and  Esther,  and  have  again  laid  them  before  the  under-  *- 
writers.  On  one  of  the  policies  per  Lismoyne  the  underwriters  refuse 
to  make  a  settlement :  on  the  other  they  still  have  the  matter  under 
deliberation,  but  we  quite  expect  also  that  they  will  decline.  With  the 
claims  per  James  Booth  and  Esther  we  are  making  progress,  and  hope 
to  get  them  all  arranged  without  much  difficulty. 

<(As  regards  the  Lismoyne,  we  would  suggest  and  advise  that  you 
instruct  us  to  place  the  matter  in  a  solicitor's  hands ;  for,  we  quite 
believe  it  will  be  fruitless  to  make  another  attempt  to  induce  the  under- 
writers to  settle:  they  do  not  even  make  any  proposition  to  compromise 
the  claims,  which,  at  all  events,  we  think  they  might  have  done.  They 
have  suffered  a  loss  by  Mr.  Gibson's  failing,  and  are  annoyed  at  the 
heavy  claims  brought  before  them  on  these  policies.  By  adopting  the 
plan  we  recommend,  we  think  you  will  bring  the  matter  to  a  speedy 
and  satisfactory  close.  Our  soUcitor  is  Mr.  W.  Cox,  who  is  practically 
acquainted  with  insurance  cases,  and  who  has  ju9t  micceHfnlly  obtained 
full  settlement  of  a  similar  claim  from  the  underwriters^  and  to  whom 
you  cannot  do  better  than  authoriEC  us  to  apply. 

"G.  Murray  &  Co." 

Again,  on  the  8th  of  December,  Mr.  Murray  wrote  to  the  defendant, 
M  follows : — 

«  5,  Austin  Friars,  8th  Dec.  1855. 
<<  Dear  Sir, — The  papers  per  Lismoyne  are  still  before  the  under- 
writers: and  we  are  still  of  opinion  that  a  little  show  of  decision  will 
bring  about  some  settlement  satisfactory  to  you 

«  G.  Murray  k  Co.'* 

On  the  11th  the  defendant,  in  reply,  addressed  Mr.  Murray  as 
follows : — 

♦«  Stalybridge,  11th  Dec.  1855.    [*620 

<<  Gentlemen, — ^If  the  underwriters  still  refuse  to  settle  my  claims 
per  Lismoyne,  please  to  place  the  matter  at  once  in  tiie  hands  of  your 
solicitor,  Mr.  W.  Cox,  instructing  him  to  take  such  steps  as  may  be 
needful  to  obtain  a  settlement :  but,  before  going  to  any  serious  expense, 
yon  will  be  good  enough  to  communicate  further  with  me.  When  Mr. 
Cox  has  considered  ti^e  matter,  I  shall  be  glad  to  learn  his  opinion 
upon  it.  a  John  Lsboh." 

H.  B.,  VOL.  I.— 27 
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On  the  18th  of  December,  Mr.  Murray  accordingly  consulted  the 
plaintiff  on  the  subject  of  the  defendant's  claims  against  the  under- 
writers,  and  instructed  him  to  take  the  necessary  steps  to  enforce 
payment  thereof, — at  the  same  time  telling  him  he  believed  the  claims 
were  similar  to  Ghadwick's,  referred  to  in  the  letter  of  the  6th  of 
December.  The  plaintiff  thereupon  wrote  to  four  of  the  underwriters, 
demanding  payment  of  their  respective  proportions,  and  on  the  17th  of 
December  commenced  proceedings  against  them  in  the  Lord  Mayor's 
Court;  and  subsequently  he  commenced  actions  in  the  same  conrt 
against  the  other  forty-one.  The  actions  were  at  the  instance  of  th( 
underwriters  consolidated  into  four.  On  the  29th  of  December,  Hi. 
Murray  wrote  to  the  defendant,  as  follows : — 

«  5,  Austin  Friars,  29th  Dec.  1855. 
<<  Dear  Sir, — Since  we  last  wrote  you,  we  have  had  several  interriem 
with  Mr.  Cox.  The  proceedings  adopted  up  to  the  present  time  have 
been  as  follows : — 1st.  A  written  application  for  payment,  addressed  to 
four  of  the  underwriters.  The  result  of  this,  was,  a  reference  to  their 
solicitor,  who  asked  for  time  to  look  into  the  matter ;  and,  on  the 
expiration  of  the  period,  as  no  satisfaction  was  afforded,  the  four  unde^ 
writers  were  served  with  writs.  2d.  Applications  similar  to  above  were 
*f)211  *™^^  ^^  ^^^  ^^^  underwriters,  and  with  the  like  results,  asve 
-'  are  told  the  tvhole  of  them  were  yeeterday  served  toiih  wriU. 
This  mtiit  bring  the  matter  to  a  speedy  issue. 

«  G.  Murray  k  Co." 

The  receipt  of  this  letter  was  acknowledged  by  the  defendant  on  the 
23d  of  January,  1856 ;  and  on  the  25th  Mr.  Murray  addressed  the 
defendant,  as  follows : — 

«  5,  Austin  Friars,  25th  January,  1856. 

<<  Dear  Sir, — Mr.  Cox  informs  us  that  the  underwriters  have  con- 
solidated the  claims  that  have  been  made  on  them,  t.  e.  that,  if  the 
matter  goes  on,  the  action  will  be  against  one  of  thenij  the  rest  abiding 
thereby.  Mr.  Cox  cannot  yet  say  that  it  is  the  positive  intention  of 
the  underwriters  to  resist  the  claim.  If  they  doj  a  eommiuum  wtZI 
have  to  he  appointed  to  inquire  into  the  case  in  Calcutta,  We  suppose, 
should  such  be  the  course  adopted,  you  can  have  no  fear  as  to  the  result 

«  G.  Murray  &  Co." 

On  the  28th  of  January,  Mr.  Murray  received  the  following  letter, 
in  reply : — 

"  Stalybridge,  28th  Jan.  1856. 

«  Gentlemen, — ^Your  favour  of  the  25th  instant  is  duly  to  hand ;  sod 
I  note  that  you  are  sanguine  as  to  the  result  of  the  action  contemplated 
against  the  underwriters  per  Lismoyne.  When  Mr.  Cox  knows  that  it 
is  the  positive  intention  of  the  underwriters  to  resist  the  claim,  you  will 
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please  let  me  hear  fronr  joii  before  he  proceeds  further  in  the  matter. 
If  I  decide  to  go  on,  and  a  comifiimion  has  to  be  appointed  to  inquire 
into  it  at  Calcutta,  perhaps  Mr.  Cox  can  p9%  me  an  idea  as  to  the 
probable  cost.  I  am  not  inclined  to  let  the  matter  remain  as  it  is ; 
particularly  as  you  think  it  so  clear  in  my  favour* 

«JoHN  Lbegh.'^ 

*The  plaintiff  having  on  the  29th  of  January  informed  Mr.  r^/>no 
Murray  that  the  underwriters  had  pleaded  «  never  indebted,"  *- 
and  that  it  would  be  necessary  to  take  another  step,  that  gentleman  on 
the  5th  of  February  wrote  to  the  defendant,  as  follows : — 

«5,  Austin  Friars,  6th  Feb.  1856. 
«  Dear  Sir, — So  far  as  Mr.  Cox  has  yet  gone  on  with  the  actions 
against  the  underwriters  per  Lismoyne,  there  has  been  no  disposition 
evinced  on  their  part  to  meet  you ;  and  the  only  chance  now  is,  that, 
when  he  proceeds  to  ask  the  court  for  a  commission  to  establish  the 
necessary  evidence,  they  may  then  either  settle  or  offer  a  compro- 
mise. Under  these  circumstances,  therefore,  it  is  necessary  for  you  to 
determine  the  course  you  purpose  to  adopt,  and,  by  a  careful  examina- 
tion of  all  the  facts,  to  see  if  your  position  is  sound.  Mr.  Cox  believes 
it  will  be  needful  to  have  the  captain's  evidence  that  the  goods  were 
damaged  by  sea-water.  Will  yon,  therefore,  ask  your  Liverpool  agent 
to  inquire  if  he  is  in  England ;  if  not,  when  he  is  likely  to  be ;  and  also 
ask  them  if  they  can  obtain  a  loan  of  his  jNTOtest  for  that  voyage. 

«  G.  Murray  4  Co." 

Upon  the  receipt  of  this  letter,  the  defendant  wrote  to  Mr.  Murray 
requesting  him  to  forward  to  him  all  the  documents  connected  with  the 
cUms,  in  order  that  he  might  go  through  them  and  make  up  his  mind 
as  to  further  proceedings.  Having  obtained  them,  the  defendant  placed 
them  in  the  hands  of  his  own  solicitor,  who  afterwards  settled  the  claiias 
with  the  underwriters,  paying  their  costs  in  the  Lord  Mayor's  Court. 

On  the  6th  of  February  the  plaintiff  applied  to  the  registrar  of  the 
Lord  Mayor's  Court,  and  afterwards  (on  the  15th)  to  the  recorder,  for 
a  commission  (on  the  common-law  side)  to  examine  witnesses  at  Cal* 
oitta :  but  the  application  was  refused. 

^Finding  that  the  defendant  had  taken  the  matter  out  of  his  r^^^ 
band,  Mr.  Cox  sent  in  his  bill,  amounting  to  662.  9s.  Sd.^  and,  '- 
after  demanding  payment,  brought  the  jHresent  action ;  to  which  the 
defendant  pleaded, — first,  except  as  to  2L  8#.  6(2.,  parcel  of  the  money 
claimed,  never  indebted, — secondly,  as  to  the  22.  S«.  6x1.,  payment  inU* 
court. 

The  sum  paid  into  court  was  paid  in  respect  of  the  following  items  in 

thebiU: 
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£  B.  d. 

<<  1855.  Dec.  18. — ^Attending  Mr.  Murray  this  day  on  his 
bringing  the  papers  relating  to  yonr  chum  against  many 
nnderwriters  at  Lloyd's  on  several  policies  of  assurance  of 
goods  per  Lismoyne,  and  receiving  instructions  to  take  the 
necessary  steps  to  enforce  payment 0    6    8 

<<  Perusing  and  considering  the  papers  and  policies  •        •    0  13    4 

<<  1856.  Feb. — ^Attending  Mr.  Murray  on  his  calling  with 
letter  from  you  on  this  matter,  and  requesting  to  have  the 
policies  sent  to  you,  and  handing  same  to  him     .         .        .084 

<<  18th. — ^Attending  Mr.  Murray  on  his  calling,  informing 
him  of  the  present  position  of  the  action ;  also  conferring  on 
the  letter  received  by  him  from  you,  requesting  to  be  in- 
formed of  my  opinion  with  reference  to  your  claims,  and  as 
to  the  same  being  affected  by  the  fact  that  the  policies  were 
granted  in  the  name  of  Alfred  Gibson,  and  advising  thereon  0  6  8 
.    "  Writing  you  very  fully  thereon 0    3    6 

«  March  1st. — ^Attending  Mr.  Murray  on  his  calling,  when 
he  informed  me  that  he  had  heard  from  you  on  the  subject ; 
and  taking  instructions  to  stay  the  proceedings  for  the 
*(iUl  ^present:  also  conferring  as  to  the  evidence  of  the 
-*  captain,  and  advising  that  it  would  be  necessary  to 
obtain  same 068 

<<  April  16th. — ^Attending  Mr.  Murray  on  his  calling,  when 
he  informed  me  that  you  had  determined  not  to  proceed  with 
the  actions,  but  requested  to  have  the  costs  sent  to  you       .034 


£2    3   6 


The  cause  was  tried  before  Erie,  J.,  at  the  last  Summer  Asdies  at 
Guildford. 

The  plaintiff,  who  was  examined  as  a  witness,  stated,  that,  in  p1l^ 
suance  of  the  instructions  he  received  from  Mr.  Murray,  the  defendant's 
agent,  he  commenced  the  proceedings  in  the  Lord  Mayor's  Court,  as 
he  had  done  in  the  case  alluded  to  in  Murray's  letter  of  the  6th  at 
December ;  that,  before  he  did  so,  he  had  ascertained,  from  inquiry  of 
the  registrar  of  that  court  and  also  of  the  recorder,  that,  though  the 
court  had  power  to  issue  <<  letters  inquisitorial"  (in  the  nature  of  com- 
missions) for  the  examination  of  witnesses  beyond  the  jurisdiction,  on 
the  equity  side  of  the  court,  they  had  no  power,  without  consent,  to 
issue  a  commission  on  the  common  law  side ;  but  that,  when  he  issued 
the  summonses,  he  had  no  conception  of  any  other  defence  than  a  set- 
off by  the  underwriters  against  Gibson,  in  whose  name  the  polices  were 
effected.    And  Mr.  Brandon,  the  registrar,  also  stated,  that,  althongii 
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commissions  were  sometimes  issued  on  the  common  law  side,  it  was 
always  by  consent. 

On  the  part  of  the  defendant,  an  attorney  who  had  practised  in  the 
Lord  Mayor's  Court  for  upwards  of  twenty-six  years,  stated  that  he 
had  never  known  a  commission  issued  on  either  side  of  the  court,  except 
by  consent ;  and  that,  if  a  bill  were  filed  for  discovery,  the  plaintiff. 
must  pay  the  costs.  And  the  defendant's  attorney  ^stated,  that  r«/%oi; 
the  particular  average  on  the  policies  in  question  (the  amount  '* 
being  disputed  by  the  underwriters)  could  only  be  settled  by  informa- 
tion from  Calcutta  as  to  the  nature  and  extent  of  the  damage  the  goods 
had  sustained,  the  expenses  of  sale,  &c. ;  that  the  only  mode  of  doing 
that  would  be  by  a  bill  of  discovery  in  the  Lord  Mayor's  Court,  and 
the  issuing  of  letters  inquisitorial,  the  expense  of  which  would  be  from 
200Z.  to  8002. ;  and  that,  pn  settling  with  the  underwriters  in  this  case 
on  behalf  of  Mr.  Leech,  he  had  been  obliged  to  submit  to  a  deduction 
of  1Q2L  for  their  costs, — ^which  he  thought  a  judicious  settlement. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  suing  in  the 
Lord  Mayor's  Court  for  the  enforcement  of  a  claim  which  could  only 
be  established  by  means  of  a  proceeding  which  could  not  be  taken  in 
that  court  except  at  a  ruinous  expense  to  the  plaintiff,  was  such  a  degree 
of  negligence  as  to  disentitle  the  plaintiff  to  recover  any  costs. 

For  the  plaintiff,  it  was  submitted,  that  he  was  justified  by  his  instruc- 
tions in  bringing  the  actions  in  the  Lord  Mayor's  Court,  and  in  assum- 
ing that  the  only  objection  on  the  part  of  the  underwriters  arose  out  of 
their  claim  of  set-off  against  Gibson,  as  in  Chadwick's  case ;  and  that, 
at  all  events,  assuming  that  there  was  negligence,  he  was  still  entitled 
to  recover  in  respect  of  the  letters  written  to  the  several  underwriters 
before  action,  the  charge  for  which  was  61.  15«. 

The  learned  judge  was  of  opinion  that  there  was  evidence  to  show 
that  a  commission  to  examine  witnesses  at  Calcutta  would  be  necessary, 
and  that  there  was  no  sound  reason  for  thinking  that  the  Lord  Mayor's 
Court  had  power  to  issue  such  commission ;  that  the  instructions  which 
the  defendant  received  did  not  warrant  his  proceeding  in  the  Lord 
Mayor's  Court,  unless  that  court  was  legally  suited  to  the  claim ;  and 
that  there  was  evidence  *to  warrant  the  jury  in  finding  that  the  r^^nnft 
defendant  had  been  guilty  of  such  a  degree  of  negligence  as  to  ^ 
disentitle  him  to  recover :  and  he  accordingly  directed  a  verdict  for  the 
defendant,  reserving  to  the  plaintiff  leave  to  move. 

J.  Browtij  in  Michaelmas  Term  last,  in  pursuance  of  the  leave 
reserved,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  for 
641.  6«.  2d.y  or  for  a  new  trial  on  the  grounds, — first,  that  there  was  no 
such  negligence  or  want  of  skill  on  the  part  of  the  plaintiff  as  to  disen- 
title him  to  recover, — secondly,  that  he  was  at  all  events  entitled  to 
recover  for  the  letters  written  before  action  brought, — thirdly,  that  the 
work  was  not  wholly  useless  to  the  defendant  — ^fourthlv,  that  the  judge 
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misdirected  the  jury  to  the  contraxy  af  the  above  points, — fifthly,  thai 
the  verdict  was  against  the  evidence.  He  submitted,  that,  the  Lord 
Major's  Court  having  so  recently  been  thrown  open  to  general  practi- 
tioners, and  its  course  of  proceeding  not  so  well  defined  as  that  of  the 
other  courts,  the  plaintiff  could  hardly  be  held  guilty  of  gross  negli 
gence  or  gross  ignorance  for  being  unacquainted  with  the  fap^  that  com- 
missions for  the  examination  of  witnesses  were  not  as  of  right  granted 
on  the  common  law  side.  [Cresswell,  J. — A  gentleman  who  assumes 
to  practise  in  a  particular  court,  warrants  that  he  is  reasonably  conver- 
sant with  its  modes  of  procedure.]  No  doubt.  But,  the  question  is, 
whether  the  evidence  showed  a  case  of  gross  negligence.  It  was  com- 
petent to  the  plaintiff  to  have  removed  the  causes  into  a  superior  court ; 
and  then,  according  to  the  117th  rule  of  Hilary  Term,  1858  (13  G.  B. 
80  (E.  C.  L.  B.  vol.  76)  ),  the  costs  in  the  court  below  would  have  been 
costs  in  the  cause.  [Willbs,  J. — Is  that  so,  if  the  certiorari  is  applied 
for  by  the  plaintiff  who  goes  to  the  inferior  court  ?]  The  words  of  the 
rule  are  general, — « If  a  cause  be  removed  from  an  inferior  court  having 
^jurisdiction  of  the  cause,  the  costs  in  the  court  below  shall  be 
costs  in  the  cause/'  The  objection,  at  all  events,  does  not  applj 
to  the  charge  for  the  letters. 

Bovill^  Q.  C,  and  JSant/man  now  showed  cause. — The  first  question 
is,  whether  the  plaintiff  was  guilty  of  gross  negligence.  Was  he  not 
guilty  of  gross  negligence,  when  he  commenced  proceedings,  in  an  action 
which  he  must  have  known  could  not  be  sustained  without  a  commission 
for  the  examination  of  witnesses  at  Calcutta,  in  a  court  by  the  practice 
of  which  he  was  bound  to  know  that  such  a  commission  was  obtainable 
only  at  an  expense  which  must  render  the  entire  proceedings  impracti- 
cable and  unproductive  ?  It  is  said  the  plaintiff's  instructions  were,  to 
proceed  in  the  Lord  Mayor's  Court.  That,  however,  is  not  so :  he  was 
instructed  ^'  to  take  such  steps  as  might  be  needful  to  obtain  a  settle- 
ment." But,  assuming  that  he  was  desired  by  Mr.  Murray  to  proceed 
in  the  Lord  Mayor's  Court,  that  did  not,  as  was  observed  by  Erie,  J., 
dispense  with  the  obligation  on  his  part  to  use  ordinary  diligence.  He 
chose  to  sue  in  a  court  with  the  practice  of  which  he  was  imperfectly 
acquainted.  He  must  take  the  consequepces.  No  court  has  any  inhe- 
rent power  to  issue  commissions  for  the  examination  of  witnesses:  it  is 
only  by  force  of  certain  statutes  that  it  is  done  in  the  courts  at  West- 
minster: Regina  v.  Wood,  7  M.  &;  W.  571.t  The  actions  here  clearly 
became  fruitless  in  consequence  of  the  plaintiff^s  negligence  and  want 
of  skill.  The  case  comes  very  nearly  within  the  principle  of  a  recent 
decision  of  this  court, — Long  v.  Orsi,  18  C.  B.  510  (E.  C.  L.  R.  vol.  86). 
There,  an  attorney  received  from  0.  &  A.,  agents  of  C.  L.  &  Co.  of 
Paris,  instructions  to  sue  the  acceptors  upon  five  foreign  bills  of  exchange, 
which  they  (0.  &  A.)  alleged  to  be  ^'  unpaid  and  duly  protested  in  tbeir 
hands."    A  copy  of  one  of  the  bills  was  sent  to  the  attorney,  with  a 
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note  stating  them  to  be  all  endaraed  to  0.  L,  ^  Co.  *Th^  attorney  r^e^oQ 
thereupon  brought  the  action  in  the  names  of  0.  &  A.,  and  dis-  ^ 
ooYering  afterwards,  when  the  bills  were  for  the  first  time  shown  to  him, 
that  there  was  no  special  endorsement  to  0.  &  A.,  as  required  by  the 
law  of  France,  he  discontinued,  and  brought  another  action  in  the  names 
of  C.  L.  k  Co. :  and  it  was  held,  that  the  suing  in  the  names  of  0.  k  A. 
without  having  first  ascertained  that  they  were  in  a  position  to  maintain 
an  action  on  the  bills,  was  such  gro9%  negligence  as  to  disable  the  attor- 
ney from  recovering  the  costs  of  the  abortive  action.  ''  The  plaintiff," 
said  Jervis,  G.  J.,  '^  when  he  commenced  proceedings  upon  the  bills  in 
the  names  of  Orsi  k  Armani,  knew  or  had  the  means  of  knowing  what 
the  law  of  France  required.  It  was  his  duty  to  see  the  bills  before  he 
took  any  steps.  He  would  then  have  known  that  the  action  could  only 
be  brought  in  the  names  of  Cusin,  Legendre  k  Co.,  and  so  the  expense 
of  the  abortive  action  he  first  brought  would  have  been  avoided."  If  an 
attorney,  in  condnotang  a  suit,  commits  an  act  of  negligence  by  which 
all  the  previous  steps  become  in  the  result  useless,  he  cannot  recover  for 
any  part  of  the  business  done :  Bracey  v.  Carter,  12  Ad.  k  E.  873  (E. 
C.  L.  B.  vol.  40).  The  same  was  held  in  Stokes  v.  Trumper,  2  Kay  k 
J.  232.  With  regard  to  the  distinction  attempted  to  be  made  as  to  the 
letters,  it  is  to  be  observed  that  letters  before  action  form  part  of  the 
costs  of  the  action ;  and  only  one  is  allowed, — Capel  v.  Staines,  2  M.  & 
W.  SSO.f  The  particulars  are  for  costs  in  the  actions ;  and  the  pay- 
ment into  court  was  not  applicable  to  the  costs  of  the  actions.  The 
letters  were  dearly  useless.  As  to  the  suggestion  that  the  actions  might 
have  been  removed  into  a  superior  court  by  certiorari,  it  seems  at  the 
least  very  doubtful  whether  the  117th  rule  of  Hilary  Term,  1853,  applies 
to  a  case  where  the  certiorari  is  issued  at  the  suit  of  the  plaintiff. 

Norman^  in  support  of  the  rule. — To  disentitle  an  '^'attorney  r^/%oQ 
to  recover  his  bill  of  costs  for  business  done,  on  the  ground  of  *- 
negligence,  it  must  appear  that  the  negligence  was  of  such  a  description 
as  to  render  the  work  wholly  useless  to  the  client :  Potts  v.  Sparrow,  6 
C.  4;  P.  749  (E.  C.  L.  R.  vol.  25) ;  Hill  v.  Peatherstonhaugh,  7  Bingh. 
569,  5  M.  &  P.  541 ;  Huntley  v.  Bulwer,  6  N.  C.  Ill  (E.  C.  L.  R.  vol. 
37),  8  Scott,  825 ;  Bracey  v.  Carter,  12  Ad.  k  E.  878  (E.  C.  L.  R.  vol. 
40).  Assuming  that  the  special  instructions  he  received  did  not  justify 
the  plaintiff  in  commencing  the  actions  in  the  Lord  Mayor's  Court,  there 
is  no  pretence  for  saying  that  it  was  any  other  than  a  prudent  course  to 
adopt.  It  being  notorious  that  commissions  had  repeatedly  issued  from 
that  court  for  the  examination  of  witnesses  abroad,  was  he  bound  to 
inquire  whether  they  had  been  issued  adversely  or  by  consent  ?  [CocK- 
BUBX,  C.  J. — Is  he  not  bound  to  be  cognisant  of  the  practice  of  a  court 
in  which  he  professes  to  carry  on  business  ?]  At  all  events,  all  would 
have  been  right  if  the  causes  had  been  removed  into  one  of  the  superior 
courts  by  certiorari,  which  is  matter  of  right, — Anonymous,  1  Yentr. 
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46 ;  and  then  the  plaintiff  would  have  been  entitled  to  the  costs  in  the 
inferior  court, — Reg.  Gen.  H.  1858,  r.  IIT.  [Cresswbll,  J. — ^Is  it  so 
clear  that  the  plaintiff  might  have  removed  the  causes  by  certiorari  ? 
Edwards  v.  Bowen,  6  B.  &  0.  206  (B.  C.  L.  R.  vol.  11),  7  D.  &  R. 
709(a)  (E.  0.  L.  R.  vol.  16),  seems  to  show  that  some  cause  must  be 
assigned  for  the  removal.  The  cases  seem  to  have  been  abandoned  in 
the  Lord  Mayor's  Court  because  it  was  not  competent  to  that  court  to 
issue  a  commission.  No  suggestion  was  made  by  Mr.  Cox  at  that  time 
that  the  difficulty  could  be  overcome  by  means  of  a  certiorari.  Coce- 
BURN,  C.  J. — It  is  now  suggested  for  the  first  time.]  The  particular 
course  was  not  pointed  out :  for,  the  busmess  was  taken  out  of  the  plain- 
i^onryt  tiff's  hands ;  and  the  substituted  attorney  chose  *to  settle  the 

-'  claims  without  insisting  upon  the  costs.  The  plaintiff  is  clearly 
entitled  to  a  verdict  for  the  6L  15«.  for  the  letters  of  application  for 
payment  before  action.  They  were  properly  written,  and  would  have 
been  allowed  if  the  proceedings  in  the  Lord  Mayor's  Court  had  been 
abandoned,  and  fresh  actions  commenced  in  a  superior  court.  [Cress- 
well,  J. — Possibly  the  attorney  may  have  a  right  to  recover  that  charge 
as  against  his  own  client,  though  not  as  against  the  parties  sued.] 

CoGKBURN,  C.  J. — I  am  of  opinion,  tha^  so  far  as  relates  to  the  costs 
incurred  from  the  issuing  of  the  process,  there  was  evidence  of  negli- 
gence sufficient  to  sustain  the  verdict.  If  an  attorney,  with  or  without 
express  directions  from  his  client,  takes  out  a  writ  and  proceeds  thereon 
in  a  court  of  special  and  peculiar  jurisdiction,  he  is  bound  to  acquaint 
himself  with  the  machinery  by  which  the  practice  of  that  court  is  regu- 
lated, and  to  see  that  it  is  adequate  to  the  carrying  out  of  the  objects 
of  the  suit.  Here,  it  appears,  that,  not  only  did  Mr.  Cox  not  bring  to 
bear  upon  the  business  of  his  client  that  competent  degree  of  knowledge; 
but  there  is  this  further  circumstance  in  the  case, — that  he  had  taken 
the  trouble  at  an  antecedent  period  to  ascertain  whether  or  not  a  com- 
mission for  the  examination  of  witnesses  out  of  the  jurisdiction  could 
issue  from  the  Lord  Mayor's  Court,  and  he  had  then  been  informed  that 
on  the  common  law  side  of  the  court  it  could  not,  but  that  it  could  only 
issue  on  the  equity  side,  and  that  upon  a  bill  filed,  the  expense  of  which 
was  very  considerable,  and  would  fall  upon  the  party  seeking  to  obtain 
it.  In  that  respect,  therefore,  I  think  that  Mr.  Cox  was  guilty  of  what 
the  law  calls  crassa  negligentia.  From  the  nature  of  the  actions  he  was 
instructed  to  bring,  he  mUrSt  have  known  that  he  could  not  possibly  pro- 
ceed to  trial  without  a  commission.  It  is  no  answer  for  him  now  to  say, 
*f{^M  ^^^^'  ^^^^  ^^^^  obstacle  to  the  conducting  the  case  to  *a  success- 

-'  ful  issue  presented  itself,  it  might  have  been  got  over  by  the 
removal  of  the  cause  by  certiorari  into  the  superior  court, — first,  because 
Mr.  Cox  never  suggested  such  a  course, — secondly,  because  that  point 

(o)  2  Rubs.  153 ;  2  Sim.  A  Sta.  614^    And  tee  Perreu  v.  Bevan,  5  B.  A  0.  2S4  (E.  a  L.  B. 
rol.  11). 


COMMON  BENCH  REPORTS.    (1  J.  SCOTT.    N.  S.)        631 


wsks  not  made  at  the  trial.  As  far  as  regards  the  other  part  of  the  costs, 
however, — ^the  letters  written  to  the  underwriters  hefore  any  proceedings 
were  taken, — ^I  think  the  verdict  ought  to  be  entered  for  the  61 15t.  It 
Beems  to  me  that  these  letters  are  distinguishable.  They  might  have 
produced  the  desired  result.  The  negligence  occurred  only  at  a  later 
stage, — ^when  the  process  was  sued  out  of  a  court  having  no  machinery 
adapted  to  the  particular  case. 

Crbsswell,  J. — I  entirely  concur  in  what  has  fallen  from  the  Lord 
Chief  Justice. 

The  rest  of  the  court  likewise  concurred. 

BoviUj  Q.  C,  asked  the  court  to  give  some  special  direction  as  to  the 
costs. 

Pbr  Curiam. — We  do  not  think  it  necessary  to  make  any  special 
order  as  to  costs.    They  will  follow  the  ordinary  rule. 

Rule  absolute. 


♦GILBERT  V.  CROSIER.    Jan.&l.  [*682 

Upon  a  motion  bj  a  defendant  for  coiU  nnder  the  86th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  on  the  ground  that  the  plaintiff  had  without  reasonable  or  probable  cause  made 
an  affldaf  it  in  bankruptcy  for  a  larger  amount  than  he  ultimately  reoorered,  the  yerdiot  of  the 
juryi  though  entitled  to  consideration,  is  not  condusiTe. 

And,  for  the  purpose  of  ascertaining  whether  or  not  there  was  reasonable  or  probable  cause,  the 
judge's  notes  of  the  trial  may  be  had  recourse  to. 

The  plaintiff  made  an  affidavit  in  bankruptcy,  alleging  the  defendant  to  be  indebted  to  him  in 
the  ram  of  6ZL  (U.  At  the  trial,  the  jury  returned  a  verdict  for  him  for  10^  in  addition  to  37^ 
10c.  paid  into  court  on  a  plea  of  tender.  The  Judge  who  tried  the  cause  reporting  that  he  was 
of  opinion  there  was  evidence  to  show  that  the  plaintiff  was  fairly  entiUed  to  recover  the 
whole  amount: — Held,  not  a  case  for  costs  under  the  12  A  13  Vict  c  106,  s.  86. 

The  defendant  was  on  the  4th  of  October  last  served  with  a  demand 
in  bankruptcy,  under  the  78th  section  of  the  Bankrupt  Law  Consolida- 
tion Act  1849  (12  &  13  Vict.  c.  106),  at  the  suit  of  the  plaintiff,  claim- 
ing payment  of  63/.  6«.,  beiug  71.  14«.  for  goods  sold  and  delivered,  and 
for  repairing  and  japanning  a  treacle-can,  and  557.  12«.  for  work  and 
materials.  The  defendant,  admitting  his  liability  in  respect  of  the  IL 
10«.  and  also  his  liability  for  the  work  and  materials  to  the  extent  of 
302.,  on  the  7th,  through  his  attorney,  tendered  to  the  plaintiff  872.  14«., 
in  discbarge  of  his  claim.  The  plaintiff  declined  to  accept  the  sum 
tendered,  and  on  the  8th  commenced  an  action  to  recover  the  68/.  6«., 
ftnd  on  the  following  day  caused  an  affidavit  of  debt  to  be  filed  in  the 
Court  of  Bankruptcy,  and  summoned  the  defendant  to  appear  in  that 
court  pursuant  to  the  statute.  The  defendant  attended  and  admitted 
Iiis  liability  to  the  extent  of  the  sum  already  tendered,  and  resisted  the 
demand  as  to  the  rest.  The  defendant  pleaded  to  the  action  never 
indebted  and  a  tender  of  37Z.  14«.  before  action  brought,  and  paid  that 
Bum  into  court.  At  the  trial  a  verdict  was  found  for  the  plaintiff  for 
^0{.  only  beyond  the  sum  paid  in  under  the  plea  of  tender. 
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ThamaSy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  mle  nader 
^gAQ-|  the  86th(a)  section  of  the  Bankrupt  Law  ^Consolidation  Act, 

^  calling  upon  the  plaintiff  to  show  cause  why  he  should  not  paj 
the  defendant  his  cost  of  suit,  and  of  the  application,  on  the  ground 
that  he  had  not  any  reasonable  or  probable  cause  for  making  the  affi- 
davit of  debt  to  the  amount  sworn  to.  The  affidarit  upon  which  the 
rule  was  moTcd,  stated  that  the  plaintiff  had  contracted  to  do  the  work 
in  question  for  30/.  The  learned  Serjeant  submitted,  that,  by  analogr 
to  the  decisions  upon  the  43  G.  8,  c.  46,  s.  8,  which  had  been  held  to 
be  applicable  to  cases  under  this  statute,  the  verdict  of  the  jury  was  the 
test  of  the  existence  or  absence  of  reasonable  or  probable  cause :  and 
he  referred  to  Tipton  v.  Gardiner,  5  N.  &  M.  424  (E.  C.  L.  R.  vol.  36), 
and  Lewis  v.  Ashton,  1  M.  &  W.  498.t 
*(%^1      *2>.  2>.  Keane  now  showed  cause,  upon  affidavits  stating  that 

^  the  work  and  materials  in  respect  of  which  the  plaintiff  had 
brought  his  action  were  fairly  worth  the  sum  mentioned  in  the  affidavit 
in  bankruptcy ;  that  the  plaintiff  and  his  foreman  both  swore  at  the  trial 
that  there  was  no  contract  to  do  the  work  for  802.,  as  suggested  by  the 
defendant ;  and  that  the  amount  claimed  was  fair  and  reasonable. — The 
plaintiff  has  recovered  47/.  14«.  out  of  68/.  6«.  The  question  is,  whether 
he  had  reasonable  or  probable  cause  for  making  the  affidavit  for  the 
larger  sum.  The  defendant  does  not  in  his  affidavit  state  that  he  did 
not  owe  the  682.  6«. ;  but  that  he  swore  at  the  trial  that  the  plaintiff 
had  contracted  for  302.  to  do  work  for  which  he  charged  552.  12t.  The 
finding  of  the  jury  negatives  his  statement  as  to  the  agreed  price  of  30f., 
for  they  have  given  the  plaintiff  102.  more.  No  doubt  the  decisions 
under  the  48  G.  8,  c.  46,  s.  8,  are  applicable  to  cases  under  this  statute, 
the  language  of  the  two  being  very  similar :  but,  to  render  the  plaintiff 
liable  to  pay  costs,  the  difference  of  amount  must  be  something  substan- 
tial ;  and  the  verdict  of  the  jury  is  not  conclusive.  Li  Graham  v. 
Beaumont,  8  Scott,  287,  5  Dowl.  P.  G.  49,  it  was  held,  that,  on  a 
motion  for  costs  under  the  48  G.  8,  c.  46,  s.  8,  the  amount  of  the  ve^ 

(a)  Whtoh  enacts,  "  that^  in  eTerj  aotion  brought  after  the  oommeneemeDt  of  thie  act,  wherni 
any  such  creditor  ii  plain tiif  and  any  euoh  trader  i<  defendant,  and  wherein  the  plaintiff  dull 
not  reeoTer  the  fall  amoant  of  the  sum  for  which  he  shall  hare  filed  an  aflkdaTit  of  debt  as  afere- 
laid,  SQoh  defendant  shall  be  entitled  to  costs  of  snit,  to  be  taxed  aoeording  to  the  costom  of  Ibe 
court  in  which  snob  action  shall  hare  been  bronght,  provided  that  it  shall  be  made  appear  to  tb« 
satisfaction  of  the  court  in  which  snch  aotion  is  brought^  upon  moUon  to  be  made  in  oovrt  for 
that  purpose,  and  upon  hearing  the  parties  bj  affidarit,  that  the  plaintUT  in  such  action  had  not 
any  reasonable  or  probable  cause  for  making  such  affidavit  of  debt  in  such  amount  as  aforesaid, 
and  provided  such  court  shall  thereupon,  by  rule  or  order,  direct  that  such  costs  shaU  be  allo««d 
to  the  defendant;  and  the  plaintiff  shall,  upon  such  rule  or  order  being  made,  be  disabled  firon 
taking  out  any  execution  for  the  sum  recovered  in  any  such  action,  unless  the  same  shall  exeeed 
(and  then  in  such  sum  only  as  the  same  shall  exceed)  the  amount  of  the  taxed  oosts  of  the  de- 
fendant in  such  action ;  and,  in  case  the  sum  recovered  in  any  such  action  shall  be  less  thaa  tbs 
amount  of  the  costs  to  be  taxed  as  aforesaid  of  the  defendant,  then  the  defendant  shall  be  eo- 
Utled,  after  deducting  the  sum  of  money  recovered  by  the  plaintiff  in  such  action  ftom  the 
amount  of  his  oosts  so  to  be  taxed,  to  take  out  execution  for  such  oosts,  in  like  manner  as  a-de- 
fendant  may  now  by  law  have  execution  for  costs  in  other  oases. 
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diet  is  not  the  criterion  by  which  the  discretion  of  the  court  is  to  be 
guided.  Tindal,  C.  J.,  there  says :  ^'  The  statute  was  not  intended  to 
itpply  to  a  case  where  the  plaintiff  might  reaAonably  be  supposed  to  be- 
lieve he  should  be  able  to  establish  at  the  trial  that  his  debtor  owes  him 
the  sum  for  which  he  arrests  him.  It  must  not  be  a  mere  measuring 
cast.  Neither  do  I  agree  that  it  is  by  the  verdict  of  the  jury  that  our 
discretion  is  to  be  guided,  although  some  of  the  cases  seem  to  have  gone 
almost  that  length."  [Growder,  J. — The  cause  was  tried  before  me ;  and 
I  must  confess  I  should  not  have  been  dissatisfied  if  the  jury  had  given  a 
much  larger  sum.  Cockburk,  C.  J. — ^I  *think  we  need  not  r^ooc 
trouble  you  any  further,  but  will  hear  what  my  Brother  Thomai  ^ 
can  say  in  support  of  his  rule.] 

Tkomoij  Serjt.,  and  Woodj  in  support  of  the  nde. — The  power  given 
to  the  creditor  under  this  statute  is  very  extensive,  and  its  exercise 
should  be  jealously  watched.  The  debtor  against  whom  it  is  exercised 
is  thereby  placed  in  a  situation  of  extreme  peril.  In  dealing  with  this 
statute,  as  with  the  48  G.  8,  c.  46,  s.  8,  the  court  must  necessarily  be 
guided  by  the  verdict.  They  will  not  look  at  what  passed  at  the  trial 
otherwise  than  as  appears  on  the  affidavit8.(ii)  In  Lewis  «.  Ashton,  1 
M.  &  W.  498,t  the  plaintiff  arrested  the  defendant  for  42Z.  6«.  money 
lent,  and  proved  on  the  trial  admissions  of  the  loan  of  18L,  for  which 
amount  she  had  a  verdict.  On  a  motion  to  allow  the  defendant  his 
costs  under  the  43  G.  8,  it  appeared  from  the  plaintiff's  aflSdavit  that 
she  had  lent  the  defendant  sums  of  money  at  different  times  amounting 
to  the  sum  for  which  he  was  arrested,  but  it  did  not  appear  that  she 
had  any  witness  to  or  evidence  of  such  loans,  beyond  the  defendant's 
admissions  as  proved  at  the  trial.  The  defendant  swore  that  she  had 
lent  him  only  IL  The  court,  aUhough  believing  from  the  affidaviti  that 
the  whole  eum  woi  due^  and  that  the  defendant's  affidavit  was  false, 
held,  that,  as  the  plaintiff  could  have  had  no  reasonable  ground  to  ex- 
pect that  she  could  recover  the  whole  debt  for  which  she  made  the 
arrest,  the  defendant  was  entitled  to  his  costs.  [Cockburn,  C.  J.— 
There,  the  plaintiff  must  have  known  that  she  could  make  no  case 
against  the  defendant  beyond  18Z.  But,  here,  the  plaintiff  could  give 
eridence  himself.]  In  Tipton  v.  Gardner,  6  N.  &  M.  424  (E.  C.  L.  R. 
vol.  36),  it  *was  held  that  an  application  for  costs  under  the  48  r«/»Q'. 
G.  8,  c.  46,  on  the  ground  that  the  plaintiff  arrested  for  852.,  ^ 
and  recovered  only  197.  19«.,  was  not  answered  by  affidarits  stating 
that  the  plaintiff's  demand  was  reduced  at  the  trial  by  false  evidence 
of  a  witness,  who  was  in  fact  a  partner  of  the  defendant,  but  stated 
herself  to  be  his  servant  only.  Lord  Denman  there  says  that  the 
general  rule  is  <<  that  the  amount  of  the  verdict  is  prim&  facie  proof  of 

(a)  In  Van  Nyrel «.  Hanter,  3  Ad.  A  E.  243,  it  wm  held,  thal»  vpon  a  motion  ander  tho  43  G. 
3,  0.  48,  s.  3,  it  WM  not  neoeasary  that  the  amount  of  the  Terdiot  should  b»  staled  in  the  lA* 
davitfly  but  that  it  might  be  ehown  by  the  judge's  notes. 
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the  want  of  reasonable  and  probable  cause  to  arrest  for  the  amonnt 
sworn  to."     There  are  numerous  cases  to  the  same  effect.     A  tender  is 
equivalent  to  a  set-off.     [Gogebtjbn,  C.  J.— The  only  question  for  us 
is,  whether  the  plaintiff  had  reasonable  ground  for  thinking  he  could 
substantiate  his  claim  to  the  extent  of  63Z.  6«.     We  have  nothing  to  do 
with  his  exercise  of  discretion  in  going  to  the  bankrupt  court :  that  tbe 
legislature  has  enabled  him  to  do.]     The  stringency  and  harshness  of 
the  proceeding  is  an  ingredient  for  the  consideration  of  the  court.    In 
Marshall  v.  Sharland,  15  Q.  B.  1051  (E.  G,  L.  B.  vol.  69),  it  was  held, 
that,  under  this  statute,  a  plaintiff  who  has  made  an  affidavit  of  debt 
against  a  defendant,  a  trader,  and  recovered  less  than  the  amount 
sworn  to,  will  be  ordered  to  pay  the  costs  to  the  defendant,  as  haying 
made  the  affidavit  without  reasonable  or  probable  cause,  if  he  has  sworn 
to  his  own  claim  without  allowing  for  a  counter-claim  of  the  defendant 
.arising  on  the  same  transaction*     <<  I  will  not,''  says  Lord  Campbell, 
<<  say,  that,  in  every  case,  the  creditor  must  necessarily  mention  the 
set-off;  but,  if  he  knows  of  any  clear  set-off  which  must  be  deducted 
from  his  demand  and  swears  to  his  own  debt  without  making  the  deduc- 
tion, he  does  make  the  affidavit  without  reasonable  or  probable  cause. 
The  reasonable  decisions  on  the  statute  43  G.  3,  c.  46,  s.  8,  are  clearly 
importable  into  this  case.     Under  that  statute,  it  has  been  decided  tbat 
a  party  is  not  to  be  held  to  bail  for  the  amount  of  the  plaintiff's  debt, 
i^oon^  without  having  credit  for  his  '^'counter-claim.     Now,  affidayits 
^  under  the  statute  12  &  13  Vict.  c.  106,  may  produce  bankruptcy, 
and  strip  the  debtor  of  all  he  has  in  the  world :  and  I  think  the  legisli- 
ture  did  not  mean  to  give  such  power  to  a  creditor,  unless  he  stated  in 
his  affidavit  the  sum  which  he  is  ultimately  entitled  to  recover,  either 
by  action  or  proof  in  bankruptcy.     The  words  of  the  statute  are  ex- 
plicit."   And  he  afterwards  adds:  <<The  machinery  of  the  statute  in 
question  is  exceedingly  stringent ;  and,  consequently,  good  faith  is  the 
more  required  in  setting  it  in  motion." 

CocKBUBN,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
I  quite  agree  that  a  creditor  who  has  recourse  to  the  provisions  in  the 
bankrupt  act  for  the  purpose  of  compelling  his  debtor  to  pay  his  de- 
mand, incurs  a  very  serious  responsibility  in  swearing  to  the  amount: 
and  I  also  agree  that  the  verdict  of  the  jury  is  a  material-  element  in 
the  consideration  of  whether  or  not  the  plaintiff  had  reasonable  or  pro- 
bable cause  for  making  the  affidavit  in  the  amount  sworn  to :  but  the 
verdict  is  not  conclusive  on  the  court,  especially  where  the  question  in 
dispute  is  the  value  of  work  done.  The  judge  who  tried  the  cause 
reports  to  us,  that  not  only  had  the  plaintiff  reasonable  cause  to  think 
he  should  be  able  to  establish  his  claim  to  the  full  extent,  but  that  he 
himself  thought  the  jury  ought  to  have  given  a  verdict  for  a  much 
larger  sum  than  they  did.  The  impression  on  my  mind  from  the  facts, 
18,  that  the  plaintiff  had  fair  and  reasonable  ground  for  believing  that 
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he  shoald  have  recovered  the  full  amount  for  which  he  called  upon  the 
defendant  to  appear  in  the  Court  of  Bankruptcy,  and  consequently  that 
there  is  no  ground  for  the  present  application. 

Cbssswbll,  J. — I  am  entirely  of  the  same  opinion.  The  language 
of  the  86th  section  clearly  shows  that  the  '^'legislature  did  not  r«/>go 
contemplate  that  t^e  court,  in  dealing  with  the  question  of  rea-  ^ 
sonable  or  probable  cause,  should  be  governed  by  the  verdict  of  the 
jury.  I  am  not  satisfied  that  there  was  such  an  absence  of  reasonable 
or  probable  cause  here  as  to  induce  me  to  visit  the  plaintiff  with  costs. 

Williams,  J. — ^I  am  of  the  same  opinion.  I  agree  with  what  was 
said  by  my  Brother  ThomaSj  except  as  to  his  suggestion  that  a  reduc- 
tion of  the  amount  by  a  tender  and  payment  into  court  is  to  be  re- 
garded in  the  same  light  as  a  reduction  by  set-off.  There  is  no  analogy 
whatever  between  the  two  cases.  In  the  case  of  a  set-off,  the  plaintiff 
knows  of  the  cross-demand  against  him,  and  should  make  allowance  for 
it.  But,  why  should  he  be  put  in  a  worse  position  because  his  debtor 
has  thought  fit  to  tender  him  a  less  sum  than  he  ultimately  recovers  ? 

Crowdeb,  J. — I  am  of  the  same  opinion.  The  case  is  not  at  all 
affected  by  the  tender.  The  only  question  is,  whether,  upon  the  facts, 
the  court  are  satisfied  that  the  plaintiff  had  reasonable  or  probable 
cause  for  swearing  to  the  amount  he  did.  I  must  confess  I  see  no 
reason  for  thinking  that  he  had  not.  The  jury,  it  is  true,  have  thought 
fit  to  give  him  a  verdict  for  about  252.  less  than  the  sum  he  claimed.  I 
thought  he  fairly  proved  the  work  done  to  the  full  amount  he  demanded, 
and  I  expected  the  jury  would  have  given  him  a  verdict  for  the  whole. 
I  am  far  from  saying  that  they  did  wrong  in  returning  the  verdict  they 
did:  but  I  still  think  there  was  ample  evidence  to  justify  them  in  giving 
the  larger  sum. 

Bule  discharged,  with  costs. 
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Bj  ft  ohurter-party,  it  wm  agreed  that  the  charterers  should  insure  the  ressel,  and  that  the  poU- 
ei«fl  should  be  delivered  to  and  be  the  property  of  the  owners :  and  the  charter-party  cen- 
tred a  stipulation  that  ''  any  question  or  difflcnlty  which  might  thereafter  arise  out  of  that 
charter-party  should  be  decided  by  arbitration/'  In  a  manner  pointed  oot 

An  action  having  been  brought  by  the  owners  againjt  the  charterers  for  reftising  to  delirer  them 
the  policies,  against  which  action  it  was  admittel  that  there  was  no  defence : — Held,  not  a 
MM  for  the  appUcation  of  the  11th  section  of  the  Common  Law  Procedure  Act,  1854, 17  A  18 
Vict  c  125. 

On  the  5th  of  September,  1856,  a  charter-party  was  made  between 
the  plamtiffs  and  defendants  for  the  letting  of  a  steam-vessel  called  the 
Bordeaux  for  one  year,  upon  the  terms  and  conditions  in  the  following 
charter-party : — 
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<«  London,  5th  Sept.,  1856. 

«  This  charter-party  witnesseth  that  Messrs.  Lury  k  Hoyland,  of 
London,  merchants,  and  managing  owners  of  the  steam  screw  ship  or 
vessel  called  the  Bordeanx,  of  London,  of  the  burthen  of  |||  Urns 
register  (and  eighty  horse-power)  or  thereabouts,  let  the  aaid  ship  to 
freight  or  hire  to  Messrs.  Z.  G.  Pearson  &  Co.,  of  Hull,  shipowners, 
(hereinafter  called  <the  charterers,')  for  the  term  of  one  year,  to  com- 
mence ^rom  to-day ;  and  the  said  vessel  is  hereby  placed  at  the  char- 
terers' absolute  disposal,  for  employment  in  carrying  cargo  between 
safe  European  ports,  for  the  period  of  one  year,  upon  the  terms  and 
conditions  following :— -Proyided  always  that  the  cargo  to  be  from  time 
to  time  taken  and  received  on  board  the  said  steam-vessel  shall  not  be 
of  a  nature  to  cause  damage  or  injury  to  the  hull  or  machinery  of  the 
said  vessel,  and  shall  not  be  more  than  she  can  safely  and  reaaonabiy 
carry  and  stow  over  and  above  her  stores,  tackle,  provisions,  furniture, 
and  fueL 

« It  is  also  agreed  that  the  owners  are  to  employ  a  wdl  known  and 
competent  surveyor  to  examine  and  survey  the  said  vessel,  her  engines, 
boilers,  machinery,  and  appurtenances,  at  any  time  the  owners  may 
wish  to  do  so  during  the  period  of  this  charter-party,  and  to  require  all 
necessary  repairs  to  be  done  at  the  charterers'  expense. 
*A401  *^^  ^^  ^  ^^  agreed  that  the  said  charterers  shall  at  their  own 
-*  costs  and  charges  effect  a  satisfactory  insurance  of  the  said 
vessel  and  appurtenances  on  a^ownl  of  the  oumertj  and  in  such  office  or 
offices,  or  by  and  with  such  company  or  companies  or  individual  under- 
writers at  Lloyd's,  as  may  be  satisfactory  to  the  owners,  by  policies  in 
the  ordinary  form  and  against  the  ordinary  risks,  but  including  what  if 
usually  called  <  the  running-down  clause ;'  and  such  policy  or  polidei 
shall  be  either  in  the  namee  of  the  ownere  or  ae  they  may  prefer  ^  and  the 
same  shall  be  to  the  extent  of  90002.  for  the  period  of  twelve  calendar 
months ;  and  eueh  policy  or  poiiciee  of  insurance  ehatt  be  delivered  to 
the  owners^  and  shall  be  their  property,  and  at  the  time  when  they  are 
delivered  it  shall  be  shown  to  the  satisfaction  of  the  owners  that  the 
premiums  of  insurance  have  been  paid,  or  that  credit  has  been  gives  for 
the  same  to  some  other  person  or  persons  than  the  owners. 

«  And  that  the  said  charterers  shall  and  will  pay  or  cause  to  be  paid 
unto  the  owners,  their  executors,  administrators,  or  assigns,  in  full  for 
the  freight  or  hire  of  the  said  steam-vessel  for  the  said  service,  at  and 
after  the  rate  of  1452.  per  calendar  month  (less  a  rebate  of  three 
months'  discount  on  one-half  of  such  payment,  at  the  rate  of  5  per  cent 
per  annum),  and  so  in  proportion  for  less  than  a  calendar  month ;  such 
pay  or  freight  to  commence  on  this  5th  of  September,  1856,  and  con- 
tinue until  the  expiration  of  the  said  service ;  and  the  said  freighten 
expressly  undertake  and  agree  with  the  owners  to  redeliver  the  nid 
steamer,  her  engines,  boilers,  machinery,  and  appurtenance,  in  the 
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ftame  efficient  condition  as  they  are  hereby  acknowledged  to  be  in  (reason- 
able wear  and  tear  excepted)  as  aforesaid,  at  the  expiration  of  the  one 
year,  in  some  convenient  place  in  the  port  of  London.  And  in  the 
event  of  not  making  such  re-delivery  as  aforesaid  at  the  expiration  of 
the  sud  year,  then  the  said  ^charterers  agree  to  pay  for  each  r^^fMi 
and  every  day  of  retaining  the  said  vessel,  at  the  rate  of  5L  ^ 
daring  the  first  month,  and  so  in  proportion  for  less  than  a  month,  and 
at  the  rate  of  102.  during  the  second  and  each  subsequent  month ;  and 
that  the  said  freight  shall  be  paid  monthly,  on  the  last  day  of  each 
month  daring  the  said  full  term  of  one  year ;  and  to  efiect  satisfactory 
insurance  in  manner  aforesaid  for  such  extra  time. 

«  The  said  charterers  are  to  have  the  sole  appointment  of  the  master, 
engineers,  and  all  such  persons  as  shall  be  necessary  for  the  safe  navi- 
gation of  the  said  steam-vessel ;  and  such  master,  engineers,  and  other 
persons  shall  be  considered  as  the  agents  and  servants  of  the  charterers; 
but,  nevertheless,  the  master  and  engineers  shall  be  approved  by  the 
owners,  if  they  desire  to  do  so,  before  being  appointed  by  the  charterers : 
and  the  charterers  shall  bear  and  pay  the  wages  of  the  master,  engineers, 
and  such  other  persons  as  aforesaid,  and  shall  provide  at  their  own 
costs  all  fuel,  stores,  provisions,  ballast,  and  water,  and  pay  all  port- 
charges  and  pilotage,  harbour-dues,  light-dues,  and  any  other  expense 
consequent  on  the  employment  of  the  said  steam-vessel ;  and  that  the 
charterers  shall  not  during  the  said  term  of  service  load  or  discharge 
the  said  vessel  whilst  on  the  ground,  or  lay  her  on  the  ground  when 
laden  ;  and  the  said  charterers  shall  not  employ  the  said  steam-vessel 
in  any  contraband  of  war  or  unlawful  trade,  or  use  or  navigate  her  in 
any  way  or  manner  whereby  the  vessel  or  her  appurtenances  may  be 
seized,  or  the  owners  thereof  made  liable  to  any  loss  or  damage. 
And,  in  case  of  loss  of  the  said  steam-vessel  by  tempest  or  other  con- 
tingency beyond  the  control  of  the  said  charterers,  the  rent  or  hire 
thereof  shall  cease  from  the  day  of  such  loss,  or,  if  the  actual  day  of 
loss  cannot  be  ascertained,  from  the  expiration  of  the  calendar  month 
on  which  she  was  last  seen,  or  left  port. 

«  And  that  the  said  Messrs.  Lury  k  Hoyland,  as  owners,  *8hall  r#/v|o 
not  be  in  any  wise  liable 'or  responsible  for  any  damages  done  or  ^ 
sustained  by  the  said  steam-vessel,  her  engines,  boilers,  machinery, 
tackle,  and  appurtenances,  but  shall  be  held  harmless  and  indemnified 
by  the  charterers  for  all  such  damages,  or  the  consequences  thereof, 
beyond  what  is  not  recoverable  from  the  underwriters :  Provided  always, 
and  it  is  understood  and  agreed  between  the  parties,  that,  although  the 
absolute  possession  of  the  said  steamer  and  appurtenances  is  given  by 
this  charter-party  to  the  charterers,  that,  nevertheless,  in  case  of  any 
default  of  payment  of  the  freight  or  hire  thereof  for  ten  days  after  the 
same  shall  become  due,  the  owners  shall  be  at  liberty,  if  they  think  fit, 
to  demand  and  resume  possession  of  the  said  steamer,  and,  on  such 
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possession  beiDg  demanded,  the  owners  shall  be  considered  to  hare 
resumed  possession,  and  shall  have  the  same  lien  on  the  vessel  and 
cargo  for  the  freight  due,  as  if  the  absolute  possession  had  aU  along 
remained  with  them. 

« It  is  agreed  this  charter-party  is  not  to  be  assigned  by  the  char- 
terers, without  the  consent  in  writing  of  the  owners.  Should  the  said 
steamer  meet  with  any  accident  to  cause  her  to  undergo  repairs,  and 
should  the  said  steamer  be  under  repair  more  than  fourteen  days,  then 
the  ownerd  hereby  consent  to  make  a  reduction  of  one-half  of  the 
amount  of  hire  for  such  period  of  excess  of  days  beyond  the  fourteen 
days  only :  Provided  always,  that  the  said  charterers  give  due  notice  in 
writing  to  the  owners  at  the  time  of  such  repairs  taking  place.  The 
charterers  to  have  liberty  to  remove  the  water-tanks  if  they  desire 
to  do  80  during  the  time  of  the  said  charter,  and  to  replace  them  in  the 
said  steamer  on  her  re-delivery. 

«  The  charterers  are  to  appoint,  and  do  hereby  appoint  Mr.  T.  £. 
Snooks,  ship-builder,  of  Millwall,  as  their  surveyor  and  arbitrator,  who 
is  to  judge  of  the  condition  of  the  said  steamer,  and  her  engines,  boilers, 
*M^1  and  ^machinery,  fcc,  both  at  the  present  time  and  also  on  her 
-^  re-delivery:  and  Messrs.  Lury  k  Hoyland  do  in  like  manner 
hereby  appoint  Mr.  Bayley,  of  Cowper's  Court,  Gomhill,  as  their  sur- 
veyor and  arbitrator,  who  is  to  judge  of  the  condition  of  the  said  steamer, 
and  her  engines,  boilers,  machinery,  &c.,  both  at  the  present  time  and 
also  on  her  re-delivery :  and  the  decision  of  these  two  gentlemen  is  to 
be  binding  on  both  owners  and  charterers ;  but,  in  case  of  any  difference 
of  opinion  between  the  above  two  arbitrators,  then  the  opinion  of 
Lloyd's  surveyor  at  Hull,  who  may  be  employed  to  survey  the  said 
vessel,  is  to  be  final  and  binding  on  both  charterers  and  owners. 

Any  other  quntian  or  difficuUy  which  may  hereafter  ariee  out  of  thit 
Charter-party  ie  tobe  decided  by  arbitration  m  like  manner* 

(Signed)    ''  Z.  G.  Pbarson  k  Go. 

**  LURT  k  HOTLAND." 

In  pursuance  of  the  above  charter-party,  the  defendants  effected  b- 
surances  upon  the  Bordeaux  for  the  sum  of  90002.  The  vessel,  whilst 
prosecuting  a  voyage  under  the  charter-party,  was  stranded.  The  policies 
were  effected  in  the  names  of  the  defendants'  brokers,  who  claimed  a 
lien  upon  them  for  a  debt  due  to  them  from  the  defendants ;  and,  the 
defendants  having  refused  to  deliver  them  to  the  plainti£b  accordbg 
to  the  stipulation  contained  in  the  charter-party,  an  action  was  brought 
against  them  to  recover  damages  for  such  non-delivery. 

Sbnymanj  for  the  defendants,  now  moved  for  a  rule  to  stay  the  pro- 
ceedings, under  the  11th  section  (a)  of  the  Gommon  Law  Procedure  Act, 
1854  (17  k  18  Vict,  c  125),  on  the  ground  that  the  action  was  brought 
in  respect  of  a  matter  by  the  charter-party  agreed  to  be  referred.    The 

(a)  Aatt,  p.  sir. 
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affidavita  upon  which  the  motion  was  '^'founded,  stated,  that  differ-  rn^nA* 
eDces,  questions,  and  difficulties  had  arisen  between  the  plaintiffs  ^ 
and  the  defendants  out  of  and  relative  to  the  terms  of  the  charter-party, 
and  to  the  construction  thereof,  and  particularly  as  to  the  sufficiency  of 
the  policies  effected  by  the  defendants  upon  the  said  ship,  and  as  to  the 
damages  claimed  by  the  defendants  of  the  plaintiffs  in  consequence  of 
the  plaintiffs'  having  at  the  time  the  charter-party  was  entered  into  re- 
presented the  said  ship  to  be  in  a  very  different  condition  to  the  state  in 
which  she  ultimately  proved  to  have  been,  and  also  as  to  the  right  of  the 
defendants  to  retain  the  said  policies  until  certain  other  claims  of  the 
defendants  against  the  plaintiffs  in  respect  of  the  charter-party  were  paid ; 
that  the  defendants  were  willing  to  refer  such  matters  to  arbitration  as 
provided  by  the  charter-party ;  and  that  '^  the  action  was  broognt  in 
respect  of  one  of  the  differences,  questions,  or  difficulties  thereinbefore 
referred  to  as  having  arisen  out  of  and  relative  to  the  terms  of  the  char- 
ter-party, and  was  brought  in  respect  of  a  matter  by  the  said  charter*party 
agreed  to  be  referred  to  arbitration,  and  was  not  brought  in  respect  of 
any  other  matter  whatever. 

Lush  showed  cause  in  the  first  instance,  upon  an  affidavit,  stating 
that  the  defendants  had  refused  to  deliver  up  to  the  plaintiffs  the 
policies  on  the  Bordeaux,  claiming  to  be  entitled  to  the  amount  paid  for 
premiums ;  that  it  was  not  true  that  any  difference,  question,  or  difficulty 
other  than  the  plaintiffs'  right  to  the  policies,  had  arisen  between  the 
plaintiffs  and  defendants  on  or  relative  to  the  terms  of  the  charter-party, 
or  to  the  construction  thereof;  and  that  no  claim  or  demand  of  any  kind 
had  ever  been  made  by  the  defendants  on  the  plaintiffs  for  damages  in 
consequence  of  any  misrepresentation  of  or  relating  to  the  vessel,  or  any 
claim  whatever  except  the  claim  before  mentioned,  to  detain  the  policies 
for  ^payment  of  the  premiums. — ^This  is  not  a  matter  which  the  r*^;- 
parties  have  agreed  to  refer ;  it  is  not  a  question  or  difficulty  aris-  ^ 
ing  out  of  the  charter-party :"  and,  if  it  were,  it  is  not  a  case  which  the 
court  would  compel  the  plaintiffs  to  refer.  [Willes,  J.,  referred  to 
Wallis  V,  Hirsh,  ante,  p.  816,  where  the  court  refused  to  enforce  a  refer- 
ence clause  in  a  contract  for  the  sale  of  linseed,  there  being  a  bon&  fide 
suggestion  of  fraud.] 

Sanyman. — In  Russell  v.  Pellegrini,  22  Law  Times,  121,  the  Court  of 
Queen's  Bench  held  such  a  case  as  this  to  be  precisely  one  for  a  reference. 

Lush, — In  that  case  an  action  had  been  brought  upon  a  charter-party, 
by  the  shipowner,  for  the  stipulated  freight,  and  a  cross-action  had 
already  been  brought  by  the  charterer  for  damages  alleged  to  have  been 
occasioned  by  the  unseaworthiness  of  the  vessel.  There  is  no  suggestion 
here  that  there  is  any  defence  to  the  action. 

Crbsbwbll,  J. — ^By  the  11th  section  of  the  Common  Law  Proce- 
dure Act,  1854,  the  court  is  empowered,  ^^  upon  being  satisfied  that  no 
sufficient  reason  exists  why  the  matters  ought  not  to  be  referred  to  arbi- 

K.  B.,  VOL.  I. — 28 
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tration,"  to  make  a  rule  staying  the  proceedings  in  the  action.    Now, 
in  this  case,  I  am  not  satisfied  that  there  is  no  sufficient  reason  why  the 
matters  should  not  be  referred.    On  the  contrary,  I  am  quite  satisfied 
that  they  should. 
The  rest  of  the  court  concurring,  Rule  refused. 


•646]  *HEMANS  v.  PICCIOTTO.     Jan.  28. 

Where  %  deed  eonUioe  two  ooTenuits  which  cannot  both  be  performed,  they  are  dcpoidcat 
oovenants. 

The  plaintiff  declared  npon  a  eoTonant  whereby  it  waa  agreed  that  ho  ahonld  be  paid  2S,dON, 
by  monthly  inetalments,  for  certain  ierrioei  connected  with  the  formation  of  a  railmji  ud 
alleged  for  breach  the  non-payment  of  Stc  of  the  monthly  lums.  The  defendant  pleed«dl| 
that,  by  the  deed  declared  on»  it  was  covenanted,  that,  in  caee  for  any  reaaon  the  ooutndNB 
of  the  railway  •houXd  not  ft«  jproomdUd  wUk,  the  plana,  ipeeiScationi,  Ac,  nado  by  the  plaiitiff 
ahould  be  the  property  of  the  company,  and,  in  caie  the  whole  25,0002.  ahoold  not  tbeo  b»f« 
been  paid,  it  ehoold  be  referred  to  one  R.  S.  to  eay  whether  any  and  what  farther  san  iboaU 
be  paid  to  the  plaintiif;  and  averred,  that,  before  any  of  the  said  Stc  inetalmenta  beeaae  de^ 
the  i^d  railway  wu  not  proe&tdtd  wiiA,  and  that  be  waa  ready  and  wilUng  to  refer  the  maUm 
to  R.  8.  :~ 

Held,  that  the  two  covenanta  were  not  dependent  covenant! ;  and  that  the  plea  vm  t  good 
answer  to  the  declaration,  although  it  did  not  aver  that  the  plaintiif  had  notioe  (or  kncv)  tbt 
the  railway  waa  not  proceeded  with. 

The  declaration  stated,  that,  by  an  indenture  made  on  the  29th  of 
May,  1854,  between  the  directors  of  the  South  Eastern  Railwaj  of 
Switzerland,  acting  by  John  Sadleir,  Robert  Oillman,  Thomas  Hswes 
Robert  Keating,  Anthony  Norris,  and  Thomas  Yiner,  the  English 
portion  of  the  general  committee  of  management,  of  the  first  part,  the 
said  John  Sadleir,  John  Masterman  the  younger,  Moses  Hayne  Picciotto, 
James  Rhodes,  John  Watkins  Brett,  and  John  Gurney,  of  the  second 
part,  and  the  plaintiff  of  the  third  part, — it  was  agreed,  amongst  other 
things,  that  the  plaintiff  would  act  as  engineer  in  chief  of  the  Sooth 
Eastern  Railway  of  Switzerland  Company,  in  respect  of  the  line  of  nfl- 
way  then  about  to  be  constructed,  from  Rapperschyl  and  Rorschach  to 
Coire,  with  a  branch  to  Claris,  in  the  cantons  of  St.  Gal,  Grisons,  and 
Glaris,  in  Switzerland,  and  in  that  capacity  to  prepare  all  necessarj 
plans,  surveys,  and  sections  of  the  said  line,  and  also  the  drawiDgs 
and  specifications  of  the  works,  stations,  and  working  stock ;  that  he 
the  plaintiff  would  set  out  on  the  ground  the  whole  of  the  said  line  and 
works,  and  would  provide  all  necessary  engineering  superintendence 
and  assistants  for  the  due  inspection  of  the  said  work,  its  progress, 
and  for  insuring  its  proper  execution,  as  well  as  that  the  con- 
ditions of  the  contract  with  the  contractors  were  duly  complied  with; 
«Ad7l  *^^*^  ^®  ^^®  plaintiff  would  maintain  a  local  oflSce,  with  competent 
^  assistants  in  charge  of  every  part  of  the  works;  that  he  the  pWa- 
tiff  would  give  proper  certificates  of  the  quantity  of  work  executed  bj  the 
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contractor  from  time  to  time,  and  generally  do  all  snch  things  as  were 
QSHil  and  costomary  in  such  eapaeity  of  engineer  in  chief,  in  conducting 
and  BuperintoiidiBg  the  works  of  a  line  of  foreign  railway  from  the  com- 
mencement to  its  coneliwicm ;  that,  in  consideration  of  the  due  perform- 
ance of  the  above-named  covenants,  he,  the  plaintiff,  his  executors, 
administrators,  and  assigns  should  be  paid  and  receive  for  all  such 
engineering  services  as  in  the  said  indenture  mentioned  the  sum  of 
25,0002.,  by  the  instalments  and  in  manner  following)  that  is  to  say,  tne 
snm  of  1000{.  on  or  before  the  execution  of  the  said  indenture,  and  the 
gum  of  5001.  on  the  last  day  of  the  then  present  month  of  May,  and  the 
Bum  of  5001.  on  the  last  day  of  each  succeeding  month,  until  the  plain- 
tiff should  have  been  paid  in  money  the  aggregate  sum  of  18,0007.  on 
accomit  of  the  said  sum  of  25,0002. ;  and  that  the  plaintiff  was  willing 
to  accept  and  take  as  and  for  the  residue  and  difference  between  the  said 
snm  of  18,0002.  so  to  be  paid  in  cash  as  aforesaid,  and  the  said  sum  of 
25,0002.,  three  hundred  and  fifty  shares,  representing  70002.,  in  paid 
ap  shares  in  the  said  company  to  that  amount:  and  the  defendant 
thereby  covenanted  with  the  plaintiff  that  he  would  be  personally  respon- 
sible, and  would  guaranty  to  the  plaintiff  the  due  payment  of  the  SMd 
seyeral  monthly  instalments  of  5002.  each :  Breach,  that,  although  the 
plamtiff  had  performed  and  fulfilled  the  said  agreement  in  all  things  on 
luB  part  to  be  performed  and  fulfilled,  and  all  things  had  been  done  and 
kppened  to  entitle  him  to  be  so  paid  the  said  monthly  instalments,  yet 
the  plaintiff  had  not  been  paid,  nor  had  he  received  for  his  services,  as 
such  engineer,  the  said  salary  of  5002.  per  month ;  but,  at  the  time  of 
the  commencement  of  this  ^8ttit,((i)  there  was  and  still  remained  t^/mq 
due  to  him  five  several  monthly  instalments  of  such  salary,  ^ 
amounting,  to  wit»  to  25002. 

Third  plea, — that,  by  the  said  indenture,  it  was  covenanted  and  agreed, 
that,  in  case  of  the  death  of  the  plaintiff  at  any  time  before  the  comple- 
tion of  the  said  line  of  railway,  or  in  case,  from  any  reason  whatever, 
the  construction  of  the  said  railway  should  not  be  proceeded  with,  then 
^1  the  plans,  specifications,  drawings,  and  other  writings  prepared  by 
him  for  the  said  works,  or  which  should  relate  thereto,  should  immedi- 
ately become  the  property  of  the  directors  of  the  said  company  for  and 
on  behalf  of  the  said  company ;  and,  in  case  the  whole  of  the  said  sum 
of  25,0002.  should  not  then  have  been  paid,  it  should  be  referred  by  the 
said  parties  thereto  of  the  first  and  second  parts  and  the  plaintiff  to  the 
sole  and  final  arbitration  of  B.  Stephenson,  Esq.,  who  should  have  full 
power  to  decide  and  determine  whether  any  and  what  further  sum  of 
money,  in  further  part  of  the  said  sum  of  25,0002.,  should  be  paid  to  the 
plaintiff ;  and  that,  after  the  making  of  the  said  indenture,  and  before 
iny  one  of  the  said  five  instalments  became  due,  the  eomtruetion  of  the 
*aid  railway  wa»  not  proceeded  tvUhy  and  the  eaid  parties  to  the  eaid 

(a)  The  dedantion  waa  dattd  ttie  8d  of  Jane,  1850. 
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indenture  of  the  firtt  and  eectmd  p2Lrt$  had  alwayt  been  ready  oaj 
mlling  to  refer  to  the  sole  and  final  arbitration  of  tht  eaid  B.  Stephen- 
eon  to  decide  and  determine  whether  any  and  what  further  ncm  oj 
money ^  in  further  part  of  the  eaid  25,000/.,  ehould  be  paid  to  fir 
plaintiff. 

The  plaintiff  joined  issue,  and  also  demorred  to  the  third  plea,— the 

ground  of  demurrer  stated  in  the  margin,  being,  ^^  that  the  eoTenrat 

mentioned  in  the  declaration  and  in  the  plea  respectivelj  are  separate 

*f)4Q1  ^^^  independent  the  one  of  the  other,  and  that  the  latter  *i8  not 

-'  pleadable  in  bar  to  an  action  on  the  former/'    Joinder. 

Maniety,  in  support  of  the  demurrer.(a) — ^The  plea  in  question  is 
clearly  insufficient,  for  not  stating  that  the  construction  of  the  railwaj 
Iras  discontinued  or  abandoned  to  the  knowledge  of  the  plaintiff,  or  that 
the  directors  gave  him  notice  thereof.  [Cresswbll,  J. — ^That  rather 
savours  of  special  demurrer.]  It  is  matter  of  substance.  It  is  not 
alleged  that  the  directors  determined  never  to  proceed  with  the  railway: 
and  it  is  submitted  that  they  cannot,  by  merely  abstaining  from  proceed- 
ing with  the  works,  disentitle  the  plaintiff  to  the  stipulated  monthly 
payments.  To  make  this  a  good  plea,  it  should  have  distinctly  averred 
that  the  project  was  abandoned,  and  that  the  plaintiff  had  notice  of  that 
fact,  and  was  required  to  refer  the  matter  to  Mr.  Stephenson.  Then, 
the  covenant  set  out  in  the  plea  affords  no  answer  to  the  breach  of  the 
covenant  declared  on :  the  two  covenants  are  separate  and  independent 
[Cresswbll,  J. — If  both  covenants  cannot  be  performed,  they  cannot 
be  independent  covenants.  Crowbbr,  J. — Is  it  not  manifest  that  the 
one  covenant  depends  upon  the  other  ?]  If  the  court  entertains  a  strong 
opinion,  it  will  be  idle  to  press  the  point,  especially  as  the  matter  has 
been  so  fully  discussed  in  the  recent  case  of  Scott  v.  Avery,  5  House  oi 
Lords  Cases,  811.(6) 

*f5'i01  *^«y*wond,  contr4.(<?) — The  fact  of  the  railway  not  being  pro- 
^  ceeded  with  was  as  much  or  more  in  the  knowledge  of  the  plaintiiT 
than  in  that  of  the  defendant.  It  was  no  part  of  the  contract  thatnoticf 
should  be  given :  *therefore,  the  absence  of  notice  is  no  answer  to  the 
defence  set  up.  If  the  discontinuance  of  the  works  was  a  mere  tempo- 
rary discontinuance,  an  illusory  or  colourable  non-proceeding  with  them, 

(a)  The  poinU  marked  for  argnment  on  the  part  of  the  plalntUi;  weiv-''  That  the  eofv- 
liaats  mentioned  in  the  declaration  and  in  the  third  plea»  were  independent  tiie  one  of  the  other; 
that  the  third  plea  was  bad  in  snbstanoe,  in  thin,  that  it  did  not  allege  that  the  plaintiff  erer  hai 
nny  notice  that  the  eonstmotion  of  the  raUway  eonld  not  be  proeeeded  with,  and  alao  ta  tbia, 
that  the  plea  did  not  allege  that  the  plaintiff  waa  erer  veqaeeted  to  refer  it  to  Mr.  Stepbcnaoa  to 
decide  what  further  snm  he  ehoold  be  paid." 

(6)  See  AYtTj  e.  Scott,  8  Bxoh.  487.} 

(e)  The  pointa  marked  for  argument  on  the  part  of  the  defendant,  were^— 

"  That  the  ooyennnt  mentioned  in  the  declaration,  and  for  the  breaeh  of  whieh  the  aetiea  ti 
bronght^  nnd  the  eoTcnant  mentioned  in  the  plea,  mnit  be  conatmed  together,  and  that  tht 
Utter  goremed  the  former;  and  thnt,  aa  the  oonatmotlon  of  the  railway  waa  not  proeeeded  with 
before  any  one  of  the  instalments  became  dne,  it  should  hnre  been  referred  to  Mr.  Stepheasoa 
to  decide  whether  any  lum,  in  ftirther  part  of  the  S(,OOOJL,  ihoald  be  paid  to  the  plainti£* 
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the  plaintiff  might  have  traversed  it.  The  plea  is  in  the  very  words  of 
the  covenant, — ^that  ''the  construction  of  the  said  railway  was  not 
proceeded  with/'  How  can  the  court  say  that  those  words  mean  some- 
thing different  in  the  plea  from  what  they  import  in  the  covenant  ?  If 
the  parties  have  mutually  agreed  to  select  a  referee  to  determine  the 
remuneration  to  be  paid  to  the  plaintiff  in  a  given  event,  there  is  no 
hardship  in  holding  them  to  be  bound  by  the  bargain. 

Mdnistjfy  in  reply. — ^Under  the  Lands  Clauses  Consolidation  Act,  8 
&  9  Vict.  c.  18,  where  it  is  sought  to  obtain  the  benefit  of  the  arbitra- 
tion clauses,  an  arbitrator  must  be  -appointed,  and  notice  given  to  the 
other  party.  So,  here,  it  is  not  enough  for  the  defendant  to  aver  in  his 
plea  that  he  was  ready  and  willing  to  refer  the  matter  in  question  to 
Mr.  Stephenson :  he  should  have  gone  on  to  allege  that  the  plaintiff  had 
notice  of  the  existence  of  the  state  of  facts  that  rendered  it  necessary  to 
call  in  the  aid  of  the  referee. 

"^Cbesswbll,  J.— I  am  of  opinion  that  the  third  plea  in  this  r^c^e-i 
case  is  a  good  answer  to  the  declaration.  The  declaration  is  ^ 
founded  upon  a  covenant  under  which  the  plaintiff  is  to  be  paid. certain 
monthly  sums  for  certain  services  in  connexion  with  the  formation  of  a 
railway.  The  plea  shows  that  the  covenant  declared  on  wajs  not  ah 
absolute  covenant  for  the  payment  of  those  monthly  sums  in  all  eventsj 
but  for  their  payment  only  in  the  event  of  the  work  proceeding ;  because 
the  indenture  contains  another  covenant  or  stipulation,  that^  in  case^ 
from  any  reason  whatever,  the  construction  of  the  railway  should  not 
be  proceeded  with,  all  the  plans,  specifications,  &c.,  prepared  by  the 
plaintiff  for  the  works,  should  become  the  property  of  the  directors, 
and,  in  case  the  whole  of  the  stipulated  sum  of  25,0002.  should  not  have 
been  paid,  it  should  be  referred  to  Mr.  Stephenson  to  determine  whe^ 
ther  any  and  what  further  sum  should  be  paid  to  the  plaintiff:  and  then 
the  plea  proceeds  to  aver  that  the  construction  of  the  railway  was  not 
proceeded  with,  and  that  the  covenantors  were  ready  and  willing  to 
refer.  That  has  happened,  therefore,  upon  which  the  covenant  men- 
tioned in  the  plea  was  to  attach.  I  think  the  defendant  is  entitled  to 
judgment. 

Growder,  J. — I  am  of  the  same  opinion.  The  third  plea  sets  out 
the  covenant  upon  which  the  defendant  relies  for  his  defence,  and,  fol- 
lowing the  very  language  used  in  that  covenant,  avers,  that,  before  any 
one  of  the  five  instalments  claimed  by  the  plaintiff  became  due,  the  con- 
struction of  the  railway  was  not  proceeded  with,  and  that  the  parties  to 
the  covenant  were  ready  to  refer  in  the  manner  stipulated  for.  I  think 
that  was  the  only  averment  that  could  properly  be  made.  There  is 
nothing  about  notice  in  the  covenant. 

Judgment  for  the  defendant 
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The  pUintiffi  eontnotod  with  the  defendanta  to  flt  up  for  them  the  'tween  deeka  ofta  eaignat- 
•hip,  the  woric  to  be  done  to  the  latislketion  of  the  eommiwioBen'  nrwvjm,  mad  te  be  ftid 
for  at  the  rate  of  15«.  "  per  itatnte  adult  .•"^ 

Held,  that  the  plaintil&i  were  only  entitled  to  be  paid  at  the  itipolated  rate  for  m  many  itatato 
adult  berths  aa  the  ihip.  ultimately  sailed  with,  and  not  for  berths  which  had  been  erected  ud 
remored  by  order  of  the  sorreyor ;  and  that  ttiey  were  not  entitled  to  ohaise  as  extns  thoM 
incidental  aooommodations  which  the  passengers  act  required,  inasmnch  aa  they  were  either 
included  in  the  oontraet,  or  not  authorised  by  the  defendants. 

This  was  an  action  for  work  and  materials,  money  paid,  and  monej 
found  to  be  due  from  the  defendants  to  the  pkintiffs  on  aoconnts 
stated. 

Pleas, — ^first,  except  as  to  86{.  2«.  Gd,  parcel,  &o.,  never  indebted,^ 
secondly,  except  as  to  the  said  sum  of  862.  2f.  Gd.,  parcel  of  the  money 
claimed,  payment  before  action  brought, — thirdly,  as  to  the  S6{.  2t.  M., 
payment  into  court. 

Replication,  joining  issue  on  the  first  and  second  pleas,  and  taking 
the  861.  2f  .  6(2.  out  of  court  in  satisfaction  pro  tanto. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after 
the  last  term.  The  facts  were  as  follows.  The  plaintilb  (Dobson  k 
Hegarty)  are  ship-joiners  at  Wapping ;  the  defendants  (Messrs.  Hudson 
k  Foster)  are  provision  merchants  and  contractors  for  ships'  fittings,  tt 
Sunderland.  The  plaintiffs'  claim,  as  endorsed  upon  the  writ  of  sum- 
mons, was  as  follows : — 

<(  1855.  June  and  July«  For  work  done  on  board  the 
ship  Ohowringhee,  and  materials  provided  by  the  plain- 
tiffs for  the  defendants,  the  full  particulars  whereof  have 
already  been  delivered  by  the  plaintiffs  to  the  defendants    237  10    0 

<<  Cash  on  account 160    0    0 


£  77  10    0  * 


^^.o-|      ^Pursuant  to  a  judge's  order,  the  endorsement  on  the  writ  of 
-^  summons  was  amended,  by  the  addition  of  the  following  items:— 

£   8.   d, 
<<  June,  1855.  Gutting  holes  in  watercloset    .        .        .076 
July,  4.  Fourteen  9^  inch  prismatic  deck-lights  .        «     1  18    6 
One  4  inch  brass  ventilator,  and  screws          .     0  15    6 
Four  shipwrights  one  day  each  letting  in  deck- 
lights        1  10    0 

Watercloset 8  10    0 

Three  fathoms  dunnage  wood        .        •        •    8  15    0 

£11  16    6" 
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The  Chowringhee  was  the  property  of  one  Gregg,  of  Belfast,  who,  on 
the  81st  of  May,  1855,  chartered  her  to  the  Colonial  Land  and  Emigra- 
tion Commissioners  to  proceed  with  emigrants  from  London  to  Sydney. 
By  that  charter,  Gregg  undertook  to  fit  np  the  'tween  decks  and  provide 
everything  for  the  emigrants,  for  a  certain  sum. 

Haying  so  chartered  the  ressel,  Gregg  on  the  same  81st  of  May 
entered  into  the  following  agreement  with  the  defendants : — 

«<  137,  Fenchurch  Street,  London.     81st  May,  1855. 

<^  This  agreement  made  this  day  between  Mr.  James  Cranston  Gregg, 
of  Belfast,  of  the  one  part,  and  Messrs.  Hudson  k  Foster,  of  Sunder- 
land, of  the  other  part,  witnesseth,  that  Hudson  k  Foster  agree  to  sell 
and  J.  C.  Gregg  agrees  to  purchase  the  emigrants' 'Stores,  &c.,  for  the 
ship  Chowringhee,  now  chartered  by  Her  Majesty's  emigration  commis- 
sioners for  the  port  of  Sydney,  the  whole  to  be  shipped  free  on  board 
the  said  vessel  in  the  London  Docks,  and  to  consist  of  (say)  emigrants' 
stores,  fire-hearth,  medicines,  baking-ovens,  coals,  coke,  and  r«/»r^ 
*charcoal,  mess  utensils,  medical  comforts,  lamps,  candles,  and  '- 
water-casks,  with  fittings,  plumbing,  screens,  baths,  and  everything 
comprised  in  the  commissioners  of  emigrants  schedule  (except  a  fire- 
engine),  without  any  extras  whatever;  the  whole  to  be  shipped  and 
fitted  to  the  entire  eatisfaetion  of  the  9urv^ar  to  the  emigration  commis- 
nonergj  and  whject  to  their  approval.  For  and  in  consideration  of  the 
foregoing,  J.  C.  Gregg  agrees  to  pay  to  Hudson  &  Foster  the  sum  of 
71.  5s.  per  statute  aduUj  as  per  government  scale,  say,  by  his  accept- 
ance at  six  months'  date  from  day  of  vessel's  clearance  at  the  Custom- 
House,  London.  «  Hudson  &  Foster, 

«  J.  C.  Gregg." 

"Witness,  C.  G.  Service." 

The  defendants,  on  the  same  day,  and  after  communicating  to  them 
the  above  agreement,  entered  into  a  contract  with  the  plaintifis  for  the 
fitting  up  of  the  'tween  decks,  and  one  of  the  plaintifi's  thereupon  signed 
the  following  undertaking,  which  was  assented  to  by  the  defendants : — 

<(  91,  St.  George's  Street,  St.  George's  East, 

<<  Messrs.  Hudson  k  Foster. 

<<  Gentlemen. — I  hereby  unlertake  to  fit  up  the  between  decks  of 
tbe  ship  Chowringhee  for  government  emigrants,  to  provide  all  mate- 
rials and  labour,  viz.  all  plumbers'  and  joiners'  work,  for  the  sum  of 
15s.  per  statute  adult, — tJie  whole  to  he  done  to  the  satisfaction  of  the 
emigration  commissioners,  <<  John  Dobsok,  Jun." 

"May  81,  1855." 

Pursuant  to  this  contract,  the  plaintiffs  proceeded  to  do  the  work, 
under  the  inspection  of  the  commissioners'  surveyor;  but,  in  r«nse* 
quence  of  fewer  double  berths  being  required  than  was  at  first  antici- 
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pated,  the  plaintiffs,  by  order  of  the  surveyor,  took  doKn  thirty-six  of 
them,  and  erected  in  their  place  forty-four  single  berths. 

*The  plaintiffs'  claimed  to  be  paid  at  the  rate  agreed  upon  for 
aU  the  berths  they  were  at  the  expense  of  putting  up  under  the 
orders  of  the  commissioners'  surveyor,  including  those  which  they  had 
been  ordered  to  pull  down ;  and  they  sent  in  the  following  account: — 
^^  Messrs.  Hudson  k  Foster 

"  Drs.  to  Dobson  &  Hegarty. 

£    i.    d. 
'^  1855.     To  building  276  single  and  double  berths  on 
board  the  ship  Chowringhee,  at  15«.  per  head  .        .     207    0    0 

^'  To  taking  down  schoolmaster's  cabin,  and  rebuilding 
same  with  double  berths,  tables,  shelves,  and  washstand 

complete  for  family 5    0    0 

^^  To  taking  down  matron's  cabin,  and  altering  same,  with 

fittings  complete     . 3  10    0 

^^To  taking  down,  altering,  and  rebuilding  86  double 
berths  to  ship's  side  for  44  single  men,  with  tables,  seats, 
shelves,  &c.,  complete,  at  10«.  each         •        .        •        .      22    0    0 

je287  10    0 
^^  Cr.  by  cash  on  account        •        .    160    0    0 

£11  10    0 


On  the  part  of  the  defendants,  it  was  insisted  that  they  were  only 
chargeable  in  respect  of  the  erection  of  so  many  berths  as  they  had 
authorized  the  plaintiffs  to  erect,  viz.  so  many  as  the  vessel  was  capable 
of  carrying.     The  vessel  actually  sailed  with  261}  statute  adults. 

The  learned  judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff 

for  the  amount  claimed,  reserving  leave  to  the  defendants  to  move  to  enter 

the  verdict  for  them,  if  the  court  should  be  of  opinion  that  there  was 

*R^fi1  ^^  ^evidence  to  support  the  verdict  for  the  plaintiffs  beyond  the 

^  amount  paid  into  court. 

Overeiidj  Q.  G«,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accord- 
ingly, or  for  a  new  trial  on  the  ground  that  the  verdict  was  against  the 
evidence. 

ShcBy  Serjt.,  and  Salter^  now  showed  cause. — Having  entered  into  the 
contract  with  Gregg  for  the  hire  of  the  ship  Chowringhee, — which  was 
produced  and  read  at  the  time, — the  defendants  enter  into  the  contract 
declared  on.  Under  that  contract  the  plaintiffs  are  clearly  entitled  to 
recover  for  all  the  work  that  was  done,  viz.  the  276  berths.  The  work 
was  done  under  the  authority  of  The  Passengers'  Act,  1852  (15  k  16 
Vict.  c.  44).  By  the  interpretation  clause,  s.  3,  '^  statute  adult"  ii 
declared  to  mean  ^^  a  passenger  of  the  age  of  fourteen  years  or  upwards, 
or  two  passengers  above  the  age  of  one  year  and  under  that  of  fourteen." 
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The  12th  section  limits  the  number  of  passengers  to  be  carried  in  passen- 
ger ships,  and  imposes  a  penalty  for  an  excess.   The  16th  section  enacts 
that  ^^  no  passenger  ship  shall  clear  out  or  proceed  to  sea  unless  she  shall 
have  been  surveyed,  under  the  direction  of  the  emigration  officer  at  the 
port  of  clearance,  but  at  the  expense  of  the  owner  or  charterer  thereof^ 
by  two  or  more  competent  surveyors,  to  be  appointed  by  the  colonial 
land  and  emigration  commissioners  for  each  port  at  which  there  may  be 
an  emigration  officer,  and  for  other  ports  by  the  commissioners  of 
customs,  nor  unless  it  shall  be  reported  by  such  surveyors  that  such 
passenger  ship  is  in  their  opinion  seaworthy,  and  fit  in  all  respects  for 
her  intended  voyage."     By  s.  18  it  is  provided  that  the  berths  shall  be 
of  dimensions  not  less  than  after  the  rate  of  six  feet  in  length  and 
eighteen  inches  in  width  for  each  statute  adult,  and  shall  be  sufficient 
in  number  for  the  proper  accommodation  of  *all  the  passengers  r^/>riT 
contained  in  the  lists  of  passengers  hereinbefore  (s.  13)  required  ^ 
to  be  delivered  by  the  master  of  the  ship."    Section  21  requires  a  suffi* 
cient  space  to  be  set  apart  for  an  hospital.     Section  22  enacts  that  ^^  no 
passenger  ship  shall  clear  out  or  proceed  to  sea  unless  fitted,  to  the 
satisfaction  of  the  emigration  officer  at  the  port  of  clearance,  with  at 
least  two  privies,  and  with  two  additional  privies  for  every  100  passen* 
gers  on  board,  which  shall  be  maintained  in  a  serviceable  condition 
throughout  the  voyage."    And  s.  22  enacts  that  ^*  no  passenger  ship 
having  on  board  as  many  as  100  statute  adults  shall  clear  out  or  proceed 
to  sea  without  having  on  board  an  adequate  and  proper  ventilating 
apparatus,  to  be  approved  by  the  emigration  officer  at  the  port  of  clear- 
ance, and  fitted  to  his  satisfaction ;  and,  in  every  passenger  ship,  the 
passengers,  whatever  be  their  number,  shall  at  all  times  during  the 
voyage  (weather  permitting)  have  free  access  to  and  from  the  between 
decks  by  the  whole  of  each  hatchway  situate  over  the  space  appropriated 
to  the  use  of  such  passengers :  If,  however,  the  main  hatchway  be  not 
one  of  the  hatchways  appropriated  to  the  use  of  the  passengers,  or  if 
the  natural  supply  of  light  and  air  through  the  same  be  in  any  manner 
unduly  impeded,  the  emigration  officer  at  the  port  of  clearance  may 
direct  such  other  provision  to  be  made  for  affording  light  and  air  to  the 
between  decks  as  the  circumstances  of  the  case  may,  in  his  judgment, 
appear   to  require;   and,  in  case   of  non-compliance  with  any  such 
directions,  or  in  case  such  ship  shall  be  cleared  out  or  proceed  to  sea 
without  such  ventilating  apparatus,  the  owner,  charterer,  or  master  of 
such  ship  shall  be  liable  to  a  penalty  not  exceeding  501.  nor  less  than 
20^."     The  contract  being  for  work  to  be  done  on  board  an  emigrant 
ship,  must  be  taken  to  have  been  made  with  reference  to  the  statute,  and 
that  requires  that  the  fittings  between  decks  for  the  accommodation  of 
passengers  shall  be  done  ^under  the  inspection  and  to  the  satis-  r^oco 
faction  of  the  surveyor  to  the  commissioners.     The  fair  meaning  ^ 
of  the  contract,  therefore,  is,  that  the  plaintiffii  were  to  construct  and  to 
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be  paid  for  as  many  bertha  as  the  commiasioners  or  their  surveyor  shooM 
require  to  be  put  up.  Then,  the  ventilatioii,  water-Ksloeets,  and  other 
fixtures  and  fittings  were  olearly  within  the  eontract:  these  were  things 
without  which  the  vessel  would  not  have  been  permitted  to  saiL  They 
were  essential  for  the  use  of  the  emigrants  occupying  the  'tween  decks. 

Overendj  Q,  C,  and  Chandler^  in  support  of  the  rule. — ^Both  parties 
must  be  taken  to  have  been  cognisant  of  the  duties  imposed  upon  them  bj 
the  statute  in  respect  of  the  fittings,  and  the  contract  must  be  taken  is 
oonnezion  with  the  act.  The  defendants,  therefore,  can  only  be  liable 
for  the  number  of  statute  adult  berths  erected  under  the  contract  to  the 
satisfaction  of  the  surveyor ;  and  not  for  those  which  may  have  been 
erected  and  pulled  down  or  altered  because  not  done  to  his  satisfaction. 
With  regard  to  the  ventilation  and  the  water-closets  on  the  upper  deck, 
if  they  are  within  the  contract  as  incidental  to  the  work  contracted  for, 
they  are  comprised  in  the  stipulated  payment  of  ISs.  per  statute  adnlt 
berth ;  if  not,  their  construction  was  not  authorised  by  the  defendants, 
and  they  cannot  be  called  upon  to  pay  for  them. 

Crbsswell,  J.— -I  am  of  opinion  that  this  rule  must  be  made  absolute. 
By  the  contract,  the  plaintifb  undertake  for  a  given  sum  per  statute  sdalt 
to  fit  up  the  between  decks  of  the  Chowringhee  for  the  conveyance  of 
government  emigrants.  They,  therefore,  undertake  to  do  everything 
necessary  to  fit  her  for  an  emigrant  ship.  I  think  we  may  fairly  take 
into  account  the  act  of  parliament.  We  must  presume  that  they  under- 
^geg-i  took  to  do  the  *w<Hrk  according  to  law.  To  that  extent,  and  no 
^  more,  did  the  defendants  employ  them  :.and  it  is  not  pretended 
that  there  was  any  other  contract  express  or  implied,  for  any  work  not 
included  in  this.  It  may  be  that  the  commissioners  or  their  surveyor 
called  upon  the  plaintiffs  to  do  more  than  was  required  by  the  statute. 
Now,  the  statute  requires  many  things, — amongst  others,  a  hospital, 
water-closets,  ventilation  in  certain  circumstances,  which  possibly  may 
include  lights.  But  the  contract  is  for  the  fitting  up  an  emigrant  ship, 
and  therefore  is  a  contract  to  do  all  that  is  necessary  to  fit  the  ship  for 
that  purpose.  Then,  how  are  the  plaintiffii  to  be  paid?  The  siim 
stipulated  for  is  15s.  per  statute  adult.  The  meaning  of  paying  at  so 
much  per  statute  adult  I  take  to  be  this,  that  the  defendants  were  to 
pay  at  that  rate  for  the  number  of  statute  adults  who  might  ultimately 
be  provided  for  under  the  direction  of  the  surveyor.  I  find  no  provisiua 
in  the  contract  for  the  expense  of  alterations  resulting  from  the  opinion 
or  caprice  of  the  commissioners  or  their  surveyor.  The  plaintiffs  under- 
took to  do  the  work  to  the  satisfaction  of  the  surveyor.  It  follows, 
therefore,  that  they  have  received  all  they  were  entitled  to,  vis.  ItH. 
for  the  number  of  statute  adults  ultimately  provided  for.  With  regard 
to  the  extras,  they  were  either  matters  which  the  commissioners  were 
justified  in  calling  upon  the  plaintifis  to  do,  or  they  were  not  If  they 
were,  they  are  included  in  the  contract  price ;  if  not,  they  were  done 
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Without  any  authority  from  the  defendants,  and  they  cannot  be  called 
upon  to  pay  for  them. 

WiLLBS,  J. — I  am  of  the  same  opinion.  The  contract  is  for  the  fitting 
of  berths  on  the  between  decks  of  an  emigrant  ship,  to  be  done  to  the 
satisfaction  of  the  surveyor  of  the  commissioners.  That  which  was  first 
done  was  not  done  to  the  satisfaction  of  the  smreyor,  and  therefore  is 
not  to  be  paid  for  under  the  contract.  The  ^plaintiffs  were  only  r^/>/«/v 
entitled  to  be  paid  /or  the  261}  statute  adult  berths  which  were  '- 
ultimately  erected  in  conformity  with  the  contract,  that  is,  to  the 
surveyor's  satisfaction.  Then  the  plaintiffs  claim  certain  extras,  for 
lights,  water-closets,  schoolmaster's  cabin,  &c.  The  answer  to  that,  is, 
either  the  plaintiffs  were  bound  to  provide  these  things  under  the  con- 
tract, or  they  were  not :  if  they  are  things  that  by  the  statute  were 
properly  required  to  be  done,  they  are  within  the  contract ;  if  not,  they 
have  been  done  without  the  defendant's  authority.  In  either  case, 
therefore,  the  rule  must  be  made  absolute  to  enter  the  verdict  for  the 
defendant.  Bule  absolute. 


SMITH  V.  WOODFINB.    Jan.  IT. 

Upon  ft  motioa  for  a  b«w  trial  in  aa  attlMi  for  braaab  of  promioo  of  maniage,  on  tba  ground  of 
mrpriie  and  ozoMiiTe  damages,  the  aiBdaTit  of  the  defendant,  though  required  for  the  pur- 
poae  of  pledging  himfelf  to  the  bona  fldee  of  the  appUeation,  oaaaot  bo  looked  at  for  the  pur* 
poflo  of  explaining  or  eontradieting  the  oTidoaoo  giTon  at  the  triaL 

In  soeh  an  action,  the  oourt  will  not  interfere  with  the  diieretion  of  the  jxtrj  as  to  the  amount  of 
damage!,  union  there  haa  been  some  obrioui  error  or  miioonoeption  on  their  part,  or  it  ii 
flMde  apparent  that  they  hare  been  aotnated  by  undue  moUroi. 

This  was  an  action  for  breach  of  promise  of  marriage  brought  by  the 
plaintiff,  who  was  the  daughter  of  a  retired  clerk  in  a  public  office, 
against  the  defendant,  a  brewer  at  Homchurch,  in  Essex. 

The  cause  was  tried  before  Willes,  J.,  and  a  special  jury,  at  the  sittings 
in  London  after  last  Trinity  Term.  The  promise  and  the  breach  being 
proved,  evidence  was  given  to  show  the  defendant's  means.  This  con- 
sisted principally  of  a  statement  by  the  father  of  the  plaintiff,  that  the 
defendant  had  represented  to  him  that  he  was  possessed  of  property 
independently  of  his  business,  that  *the  brewery  had  been  valued  r^/>/>i 
at  60,000t,  but  was  really  worth  100,000^.,  that  it  produced  a  ^ 
profit  of  about  60002.  a  year,  and  that  there  was  property  on  the  premises 
or  in  the  funds  worth  from  16,0002.,  to  19,0002.  In  addition  to  this,  it 
was  proved  that  the  defendant  had  hired  a  house  and  land  at  Upminster 
at  a  yearly  rent  of  2002.,  and  had  ordered  a  carriage.  The  will  of  the 
father  was  also  put  in ;  and  from  this  it  appeared  that  the  defendant 
took  only  a  moiety  of  the  brewery. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  with  80002.  dam* 
ages, 
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Hie  Attameff'O-eneraly  in  Michaelmas  Term  last,  moved  for  a  new 
trial  on  the  ground  of  quasi  surprise  and  excessive  damages.  The  mo- 
tion was  founded  principally  upon  the  affidavits  of  the  defendant,  who 
swore,  that,  at  the  death  of  his  father,  he  was  possessed  of  250Z.  only ; 
that  the  entire  property  of  which  his  father  died  possessed  was  not  worth 
more  than  88,0002.;  that  the  property  he  derived  under  his  father's 
will  did  not  exceed  the  value  of  12,0002. ;  that  the  entire  profits  of  the 
brewery  (of  which  he  was  entitled  to  the  half)  averaged  about  7502.  per 
annum ;  that  he  never  informed  the  plaintiff's  father  that  he  possessed 
16,0002.  or  19,0002.,  or  any  other  sum  in  which  he  was  beneficially  in- 
terested, in  the  funds  or  elsewhere,  or  anything  to  that  effect,  or  that 
the  profits  of  the  brewery  were  60002.  a  year ;  that  the  house  and  pre- 
mises at  ITpminster  were  hired  (furnished)  for  a  year  at  a  rent  of  2002., 
the  landlord  paying  all  rates  and  taxes ;  that  the  only  carriage  he  had 
ordered  was  a  phaeton  for  which  he  was  to  pay  802. ;  that  he  was  entirely 
taken  by  surprise  at  the  statements  made  by  the  plaintiff 's  father  at  the 
trial  as  to  his  representations  respecting  his  property ;  and  that  it  never 
was  his  intention  to  break  off  the  proposed  match,  but  merely  to  post- 
*f)f)21  P^^^  ^^  ^^  consequence  of  some  squabbling  between  *the  plaintiff 
-*  and  himself  and  some  members  of  their  respective  families  as  to 
the  guests  to  be  invited  to  the  wedding.  There  were  also  the  affidavits 
of  a  Mr.  Shaw,  the  solicitor  who  managed  the  affairs  of  the  defendant's 
late  father,  corroborating  the  statement  in  the  defendant's  affidavit  as  to 
the  value  of  the  property  thereby  bequeathed  to  him,  and  of  one  Mason, 
a  valuer,  confirming  his  statement  as  to  the  value  of  the  brewery  and 
plant. 

Grebbwell,  J. — We  cannot  act  upon  the  defendant's  denial  of  the 
evidence  given  at  the  trial,  inasmuch  as  he  could  not  be  examined  as  a 
witness  upon  an  other  trial.  My  brothers  Growder  and  Willes,  however, 
think  there  should  be  a  rule.  My  brother  Willes  considers  that  the 
conduct  of  some  part  of  the  defendant's  family  may  have  had  a  tendency 
unduly  to  influence  the  damages.  For  my  own  part,  I  must  confess  I 
think  the  question  was  one  peculiarly  for  the  jury.  I  have  always  felt  it 
very  difficult  to  interfere  with  the  verdict  of  a  jury  upon  a  qnesti^sn  of 
amount. 

WiLLBF,  J. — It  seems  to  me  that  this  is  peculiarly  a  case  for  an  impar* 
lance. 

A  rule  nisi  having  been  granted, 

Byl^j  Serjt.,  Montague  Smithy  Q.  G.,  and  Unthank^  now  showed  cause, 
upon  an  affidavit  of  the  ]^«aintiff 's  father  generally  reiterating  the  state* 
ments  made  by  him  in  his  evidence  at  the  trial,  as  to  the  representations 
of  the  defendant  respecting  the  value  of  his  property,  and  averring  the 
affidavit  of  the  defendant  upon  which  the  rule  was  moved  to  be  wholly 
untrue. — Upon  the  evidence  which  was  given  at  the  trial,  there  could 
oe  no  pretence  whatever  for  disturbing  the  verdict :  and  there  is  nothing 
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*apon  the  affidavits  upon  which  this  rule  is  moved,  to  show  that  r-i^i^f^o 
the  jury  have  been  misled  by  false  evidence,  or  have  acted  under  ^ 
the  influence  of  undue  motives,  or  from  misconception  or  mistake ;  con 
B^quentlj,  there  is  no  pretence  for  interfering  with  their  verdict. 
There  is  no  affidavit  of  surprise,  properly  so  called :  the  defendant 
must  have  known  that  evidence  would  be  given  as  to  the  nature  and 
extent  of  his  means,  and  was  bound  to  come  prepared  to  meet  it. 
The  affidavit  now  mainly  relied  0|i  is  that  of  the  defendant  himself, 
which  the  court  can  hardly  give  effect  to,  seeing  that  he  is  precluded  by 
the  statute  14  &  15  Vict.  c.  99,  s.  4,  from  being  examined  as  a  witness. 
[Gresswell,  J. — That  affidavit  was  received  merely  for  the  purpose  for 
which  a  similar  affidavit  was  received  in  Hawker  v,  Seale,  17  C.  B.  595 
(E.  C.  L.  B.  vol.  84),  viz.  for  the  purpose  of  rebutting  any  inference 
which  might  be  drawn  from  the  absence  of  it.]  K  that  affidavit  were 
admissible,  it  is  in  many  respects  answered  by  that  of  the  plaintiff  her- 
self, which  contradicts  it  in  every  material  particular.  [Willbs,  J.-^ 
The  statements  in  the  defendant's  affidavit  contradicting  the  evidence 
given  by  the  witnesses  at  the  trial,  being  inadmissible,  the  affidavit  of 
the  plaintiff  contradicting  that  affidavit  must  equally  be  inadmissible.] 
That  being  so,  there  are  no  grounds  laid  before  the  court  to  justify  its 
interference  with  the  verdict  of  the  jury.  Many  authorities  might  be 
cited ;  but  it  will  be  sufficient  to  refer  to  two  for  the  purpose  of  showing 
the  principle  which  guides  the  court  in  matters  of  this  sort.  In  Grougb 
V.  Farr,  1  Y.  &  J.  477,t  it  was  held  that  the  court  will  not,  in  an  action 
for  a  breach  of  promise  of  marriage,  grant  a  new  trial  on  the  ground 
of  excessive  damages,  unless  they  be  so  large  as  to  induce  the  court  to 
infer  that  the  jury  were  actuated  by  undue  motives,  or  acted  upon  a 
misconception  of  the  facts.  There,  the  plaintiff  was  the  daughter  of  a 
clergyman,  and  the  defendant  the  son  and  assistant  of  a  silversmith : 
*and  the  jury  returned  a  verdict  for  250{.,  which  Bosanquet,  r-i^r^r.^ 
Serjt.,  before  whom  the  trial  took  place,  reported  to  be  under  *- 
the  circumstances  « large."  In  discharging  a  rule  which  had  been 
obtained  for  a  new  trial  on  the  ground  of  excessive  damages,  Alexander, 
C.  B.,  said :  <<  This  is  an  application  to  the  court  to  grant  a  new  trial, 
upon  the  single  ground  of  the  jury  having  awarded  excessive  damages. 
The  power  of  granting  new  trials  has  been  and  is  exercised  in  a  variety 
of  instances,  in  cases  similar  to  the  present ;  and  it  is  a  mistake  to 
suppose  that  in  doing  so  the  courts  at  all  infringe  upon  the  province  of 
juries,  the  constitutional  tribunal  to  assess  the  amount  of  damages. 
Where  the  courts  are  of  opinion,  taking  into  consideration  the  circum- 
stances of  each  oase,  that  the  jury  have  acted  under  the  influence  of  undue 
motives,  or  of  misconception,  it  is  their  duty  to  interfere,  not  by  fixing 
the  amount  of  the  damages  to  be  recovered,  lut  by  submitting  the  case  to 
the  consideration  of  a  second  jury ;  and,  for  my  part,  I  think  that  the 
courts  are  in  many  cases  bound  to  interfere."    And  Hullock,  B^^  said: 
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<(  The  principle  which  goTems  the  courts  in  cases  of  this  description, 
is,  not  whether  they  think  the  damages  too.  large,  but  whether  they  be 
so  large  as  to  satisfy  the  court  that  the  yerdict  was  perverse,  and  the 
result  of  gross  error,  misconception,  or  undue  motives.  There  are,  I 
think,  no  circumstances  in  this  case  to  warrant  such  a  conclurion. 
Poverty  is  pleaded  as  a  ground  for  inducing  the  court  to  interfere.  I 
am  not,  from  the  evidence,  satisfied  that  the  defendant  is  unable  to  pay 
the  damages :  but,  even  if  he  were,  that  would  not,  I  apprehend,  be  a 
ground  for  disturbing  the  verdict."'  Can  it  be  said  here  tiiat  the  verdict 
was  the  result  of  gro98  error j  mUameeptionj  or  undue  matwes  on  the 
part  of  the  jury  ?  or,  is  there  anything  now  before  the  court  to  show 
even  that  the  defendant  is  unable  to  pay  the  damages  which  the  jury 
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have  awarded  ?    In  Wood  v.  Hurd,  *2  N.  C.  166  (K  C.  L.  H. 


vol.  29),  8  Scott,  868,  85002.  having  been  awarded  by  a  jury 
as  damages  in  an  action  of  this  sort,  the  court  refused  to  set  aside  the 
verdict  on  the  ground  that  the  damages  were  excessive.  In  that  case 
also  the  will  of  the  defendant's  father  was  produced  at  the  trial  to  show 
the  amount  of  property  the  defendant  had  succeeded  to,  and  there  were 
contradictory  statements  as  to  the  interest  he  took  under  it.  As  to 
surprise,  there  clearly  was  none.  No  eridence  was  given  at  the  trial, 
which  the  defendant  might  not  have  anticipated ;  it  is  not  suggested 
that  he  has  since  discovered  any  fresh  evidence ;  and  the  court  will  not 
grant  a  new  trial  merely  for  the  purpose  of  giving  the  defendant  a 
chance  of  mitigating  the  damages  without  calling  witnesses.  Of  all 
cases,  an  action  for  a  breach  of  promise  of  marriage  is,  from  its  very 
nature,  and  the  unpleasant  ordeal  the  plaintiff  has  to  go  through,  the 
most  inconvenient  in  which  to  grant  a  new  trial. 

Sir  F,  Theaiger,  Q.  0.,  Mimtagu  Chawbere,  Q.  C,  and  Prentiee^  m 
support  of  the  rule, — admitting,  that,  in  order  to  induce  the  court  to 
make  the  rule  absolute,  they  must  satisfy  them  that  there  had  been 
misconception  on  the  part  of  the  jury  as  to  the  facts  or  as  to  the  means 
of  the  defendant,— -submitted  that  the  circumstances  disclosed  at  the 
trial,  and  in  the  affidavits  before  the  court,  showed  nothing  to  warrant 
the  extraordinary  and  unreasonable  amount  of  damages  which  the  joiy 
had  awarded  against  the  defendant. 

Cresswell,  J.(a) — I  am  of  opinion  that  this  rule  should  be  dis- 
charged.    It  is  not  disputed  that  the  plaintiff  was  entitled  to  a  verdict : 
but  it  is  Sfiid  that  the  damages  are  extravagantly  excessive,  regard 
♦ftRftl  ^®^^S  ^^^  *^  ^^  position  in  life  of  the  parties,  and  therefore 
^  there  ought  to  be  a  new  trial. 

I  am  far  from  denying  that  there  may  be  cases  in  which  it  may  be 
the  duty  of  the  court  to  interfere  with  the  verdict  of  a  jury.  If,  for 
instance,  it  appeared  that  it  had  been  obtained  by  means  of  perjury, 

(a)  CoekburDi  0.  J«»  had  beto  eoiiiia«l  in  the  wnsa^  and  Uieiefoie  took  no  put  in  tho  db 
fvfftion. 
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that  would  be  ground  for  setting  aside  the  verdict.  So,  if  it  were 
shown  that  evidence  was  given  which  had  taken  the  defendant  by  sur- 
prise, and  which  he  could  have  had  no  opportunity  to  meet.  It  is  said 
here  that  the  defendant  was  surprised  at  the  amount  at  which  his 
property  was  estimated  by  the  plaintiff's  witnesses.  It  appears,  how* 
ever,  that  the  evidence  as  to  that  consisted  principally  of  repetitions  of 
his  own  statements  which  even  now  are  not  denied,  and  the  will  of  his 
late  father,  which  was  the  only  evidence  that  was  fairly  within  the 
plaintiff's  reach,  and  more,  I  think,  than  she  was  bound  to  give.  But, 
at  all  events,  it  cannot  be  said  that  the  plaintiff  artfully  relied  on  the 
statements  of  the  defendant,  and  abstained  from  giving  other  evidence 
in  her  power,  in  order  to  mislead  the  jury  as  to  the  value  of  the  defend- 
ant's property.  Was  it  surprise  that  the  question  as  to  his  circum- 
stances was  entered  into  ?  Certainly  not :  for,  that  is  an  inquiry  that 
is  invariably  gone  into  in  cases  of  this  sort,  and  therefore  it  was  his 
duty  to  be  prepared  for  it.  As  to  the  statements  made  by  the  plaintiff's 
father,  do  these  afford  any  ground  for  granting  a  new  trial  ?  These 
statements  necessarily  would  be  repeated  if  the  case  were  to  be  sent  to 
another  jury,  and  would  remain  uncontroverted ;  for,  the  defendant 
cannot  be  called.  It  would  be  idle,  therefore,  to  send  the  cause  down 
again,  there  being  no  reason  for  believing  that  the  plaintiff's  father 
spoke  other  than  the  truth.  It  was  the  defendant's  own  fault  that  the 
facts  before  the  jury  remained  unanswered.     His  mother  was  in  court, 


and  she  might  have  been  called  to  give  the  explanation  as  *to 
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the  value  of  the  brewery  which  she  has  now  given  in  her  affidavit. 
The  case,  then,  stands  thus :  There  has  been  no  perjury,  and  no  fraud 
or  misconduct  on  the  part  of  the  plaintiff  to  deprive  the  defendant  of  a 
fair  opportunity  of  laying  his  case  before  the  jury :  nor  is  there  any 
suggestion  that  the  jury  were  acting  under  any  prejudiced  view,  or  that 
they  misunderstood  any  particular  piece  of  evidence.  There  has  been 
no  perjury,  no  surprise,  no  prejudice,  no  mistake.  But  it  is  said  that 
the  jury  have  awarded  the  plaintiff  an  unreasonable  and  excessive 
amount  of  damages.  No  legitimate  ground  being  laid  for  it,  it  seems 
to  me  that  we  should  be  guilty  of  a  most  inconvenient  and  unconsti- 
tutional exercise  of  our  power  if  we  took  upon  ourselves  to  interfere 
with  the  discretion  which  the  law  has  in  a  peculiar  manner  vested  in 
the  jury  in  cases  of  this  sort.  For  these  reasons,  I  am  of  opinion  that 
the  rule  should  be  discharged. 

WiLLES,  J. — The  law  as  to  breaches  of  promises  of  marriage  is  at 
least  as  oil  as  the  reign  of  William  the  Third,  as  appears  by  the  case 
of  Harrison  v.  Cage  and  Wife,  Garth.  467,  where,  after  verdict  for  the 
plaintiff,  with  4002.  damages,  it  was  moved  in  arrest  of  judgment,  "  be- 
cause this  action  would  not  lie  upon  the  promise  of  marriage  made  by 
the  woman,  for,  the  law  doth  not  intend  that  the  man  is  advanced  by 
marriage,  and  therefore,  such  a  promise  of  marriage  to  him  is  of  no 
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consideration  in  law,  and  by  consequence  no  action  can  be  founded 
thereon :  but  'tis  otherwise  where  a  man  promiseth  to  marry  »  woman, 
because  marriage  in  the  eye  of  the  law  is  an  advancement  to  the  woman/' 
To  which  it  was  answered,  and  so  resolved  per  Curiam,  ^'that  here 
were  reciprocal  promises ;  and  therefore,  as  her  promise  to  him  was  a 
good  consideration  to  make  his  promise  obligatory,  so  by  the  same  reason 
*66g1  ^  promise  to  her  was  sufficient  ^consideration  to  make  her  prom- 

^  ise  binding  in  this  case  as  well  as  in  any  other  mutual  agree- 
ments." And  the  court  "  did  not  allow  that  distinction  between  the 
advancement  of  a  man  and  of  a  woman  in  marriage."  At  the  end  of 
the  case,  the  reporter  adds  this  note : — ^^  Nota.  It  had  been  moved 
before  for  a  new  trial,  because  of  the  excessive  damages ;  but,  upon 
reference  to  the  Chief  Baron  Ward,  who  tried  the  cause,  he  certified 
that  the  promise  of  the  woman  was  well  proved,  and  that  the  damages 
were  mare  than  he  expected^  but  that  he  did  not  think  them  90  ezceuive 
M  to  set  aside  the  verdict.''  The  report  states  that  it  was  proved  that 
the  woman  was  worth  30002.  when  the  plaintiff  courted  her,  and  after- 
wards by  the  death  of  her  brother  worth  double  that  sum.  That  which 
was  laid  down  as  law  at  that  time  is  law  at  the  present  day.  In  Sedg- 
wick on  Damages,  2d  edit.,  p.  208,  it  is  said :  ^'  the  clear  and  irresistible 
result  of  the  authorities,  is,  that  the  damages  in  actions  of  contract  are 
to  be  limited  to  the  consequence  of  the  breach  of  contract  alone,  and 
that  no  regard  is  to  be  had  to  the  motives  which  induce  the  violation 
of  the  agreement."  He  then  proceeds  to  notice  an  exception  ^^  in  regard 
to  damages  recoverable  against  a  vendor  of  real  estate  who  faih  to  per- 
form and  convey  the  title :"  and  at  p.  210,  he  adds :  ^*  To  the  general 
rule  another  exception  also  exists,  that  of  breach  of  promise  of  mar- 
riage. In  this  action,  though  in  form  ex  contractu,  yet,  it  being  impos- 
sible from  the  nature  of  the  case  to  fix  any  rule  or  measure  of  damages, 
the  jury  are  allowed  to  take  into  their  consideration  all  the  circumstances, 
and,  provided  their  conduct  is  not  marked  by  prejudice,  passion,  or  cor- 
ruption, they  are  permitted  to  exercise  an  absolute  discretion  over  the 
amount  of  compensation.  ^  The  damages  in  this  action,'  says  the  Su- 
preme Court  of  New  York,  in  Southard  v.  Rexford,  6  Cowen,  254,  ^  rest 
in  the  sound  discretion  of  the  jury,  under  the  circumstances  of  each 
*ARQ1  P^r^^^^^^r  case.*     *And  this  exception  is  perhaps  one  of  the 

•^  strongest  proofs  of  the  general  rule."  The  learned  author  proceeds 
to  cite  certain  American  cases, — Torre  v.  Somers,  2  N.  &  M.  267,  Cor- 
yell V,  Colbaugh,  Coxe,  77,  Stout  v.  Parll,  Coxe,  79,  Greene  v.  Spencer, 
3  Miss.  818,  and  Hill  v.  Maupin,  8  Miss.  828, — which,  however,  are 
only  echoes  of  what  has  been  decided  in  our  courts.  Again,  at  p.  368, 
the  learned  author'says:  ^'The  action  for  breach  of  promise  of  mar- 
riage, as  has  been  already  said,  though  nominally  an  action  founded  on 
the  breach  of  an  agreement,  presents  a  striking  exception  to  the  general 
rules  which  govern  contracts.    This  action  is  given  as  an  indemnity  to 
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the  injured  party  for  the  loss  she  has  sustained,  and  has  been  alwnys 
held  to  embrace  the  injury  to  the  feelings,  affections,  and  wounded  pride, 
as  well  as  the  loss  of  marriage :  Wells  v.  Padgett,  8  Barb.  S.  C.  R.  323. 
From  the  nature  of  the  case,  it  has  been  found  impossible  to  fix  the 
an[ioant  of  compensation  by  any  precise  rule ;  and,  as  in  tort,  the  mea- 
sure of  damages  is  a  question  for  the  sound  discretion  of  the  jury  in 
each  particular  instance, — Southard  v.  Rexford,  6  Cowen,  254, — subject, 
of  course,  to  the  general  restriction  that  a  verdict  influenced  by  preju- 
dice, passion,  or  corruption,  will  not  be  allowed  to  stand.     Beyond  this 
the  power  of  the  court  is  limited^  as  in  cases  of  tort,  almost  exclusively 
to  questions  arising  on  the  admissibility  of  evidence  when  offered  by 
way  of  enhancing  or  mitigating  damages.     So,  where  it  appears  that 
the  promise  was  made  by  the  defendant  with  a  view  to  seduce  the  plain- 
tiff, this  will  be  allowed  to  go  to  the  jury  in  aggravation.(a)     So,  also, 
it  is  held  that  the  defendant  may  "^show  in  mitigation  of  dama-  r^f^mr. 
ges,  the  licentious  conduct  of  the  plaintiff,  and  her  general  chir-  '- 
acter  as  to  sobriety  or  virtue,  without  any  limitation  of  time  whatever : 
Johnson  v.  Caulkins,  1  J.  C.  116.     It  is  also  settled,  that,  in  this  action,, 
dissolute  conduct  on  the  part  of  the  female  after  the  promise  (or  before 
if  unknown)  discharges   the   contract  altogether.      Indeeent  conduct 
before  the  promise,  if  unknown  to  the  defendant,  or  after  the  prqmise, 
goes  in  mitigation  of  damages."(5)     Here  it  is  said  that  the  jury  were 
prejudiced,  and  in  consequence  of  that  prejudice  gave  a  verdict  which 
they  ought  not  to  have  given.     The  first  inquiry  I  should  think  would 
be,  whether  that  prejudice  was  caused  by  any  wrongful  act  of  the  plain- 
tiff.    Looking  at  the  evidence,  it  would  appear  that  the  jury  based  their 
verdict  upon  representations  made  by  the  defendant  as  to  the  value  of 
the  property.    It  was  stated  at  the  trial  that  he  was  possessed  of  means 
mdependent  of  the  brewery,  and  that  the  brewery  was  valued  at  60,0002., 
and  was  worth  100,0002.,  and  produced  a  yearly  profit  of  60002.,  and 
that  in  addition  he  bad  from  16,0002.  to  19,0002.  worth  of  property  on 
the  premises.    Not  one  of  these  statements  is  alleged  by  the  defendant 
to  be  false ;  on  the  contrary,  they  are  admitted  on  the  affidavits  to  be 
true.     It  may  be  that  these  representations  which  were  stated,  and  truly 
stated,  by  the  plaintiff's  father  to  have  been  made  by  the  defendant,  were 
made  with  a  view  to  induce  the  plaintiff  to  consent  to  marry  him.   He  now 
calls  upon  us  to  set  aside  the  verdict  because  the  representations  so  made 
by  him  with  a  view  to  their  being  acted  upon  by  the  plaintiff,  were 


(a)  a^g  Pral  •.  Fraiiw,  8  Haai.  73 ;  Ortene  v.  Spenoer,  3  Miai.  818 ;  HUl  v.  Maapin,  8 
Hits.  ZiZ;  Baok  «.  Strain,  8  Bibb,  341 ;  Whalen  v.  LaymaD,  2  Blaekf.  104;  Wells  v.  Padgett,  8 
Bftrb.  S.  C.  R.  323.  The  eontrary  hat  been  held  in  Penniylvania :  Wearer  «.  Baebert,  2  Barr. 
SO.  Bat,  there,  the  improper,  emel,  and  indecent  oondnot  of  the  defendant  will  go  to  aggravate 
the  damages :  Baldy  v.  Stratton,  11  Penn.  R.  316. 

(5)  Citing  Boynton  v.  KeUogg,  8  Mass.  180;  Willard  v.  Hone,  7  Cowen,  33;  Palmer  «.  An- 
drews, T  Wend.  142;  Irring  v.  Greenwood,  11  B.  C.  L.  412;  Capahart  «.  Carradlne,  4  St»>h- 
hirt,4S. 

K.  S.|  VOL.  I.— 29 
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*(VTM  u^^^^®*  I^  ^^  doubtful,  to  say  the  least  of  it,  whether  *this  migbt 
-^  not  be  put  upon  the  well  known  rule  of  estoppel  under  the  bank- 
rupt acts,  where  parties  are  precluded  from  denying  facts  which  they 
have  once  asserted  or  admitted  to  be  true.  There  is,  howeyer,  no  neces- 
sity  to  decide  that  point  here ;  for  the  plaintiff,  having  given  evidence 
of  these  representations  of  the  defendant,  proceeded  to  put  in  the  will 
of  his  father^,  under  which  it  was  stated  he  acquired  his  property.  The 
will  so  put  in  showed  the  value  of  the  brewery  and  plant  to  be  about 
80,0002. ;  and  it  appeared  that  the  defendant  had  only  a  share  in  it.  I 
do  not  think  the  jury  could  possibly  have  fallen  into  any  mistake.  They 
must  have  taken  that  will  into  their  consideration  as  well  as  the  8tat^ 
ments  made  by  the  defendant.  The  plaintiff  clearly  was  guilty  of  no 
misconduct  in  producing  this  evidence ;  and  I  do  not  think  that  the  juiy, 
— a  special  jury  of  the  city  of  London, — were  at  all  likely  to  come  to 
an  erroneous  conclusion  as  to  the  effect  of  that  evidence.  The  amount 
of  damages,  it  is  true,  is  large :  and  I  have  remarked  that  considerably 
larger  damages  are  usually  given  by  special  juries  of  the  city  of  London 
in  these  cases  than  are  given  by  those  of  any  otl^er  place.  It  may  bo 
because  they  are  accustomed  to  deal  in  large  amounts  themselves,  and 
so  are  led  to  estimate  wounded  feelings  higher  than  other  juries  do. 
But  I  have  no  means  of  estimating  the  propriety  of  their  assessment, 
seeing  that  I  am  unable  to  satisfy  my  mind  that  they  have  either  been 
misled  or  have  acted  from  bad  or  corrupt  motives.  I  therefore  agree 
with  my  Brother  Cresswell  in  thinking  that  the  rule  for  a  new  trial  must 
be  discharged.  Rule  discharged. 

In  addition  to  the  American  autho-  v.  Van  Kleek,  12  Illinois,  446;  Oreen- 

rities  cited  in  the  foregoing  case,  see  leaf  v.  M'Colley,  14  New  Hamp.  303; 

Bedell  v.  Powell,  13  Barbour,  183 ;  Greenup  v.  Stoker,  2  Gilman,  688. 
King  V.  Kersey,  2  Carter,  402 ;  Tnbbs 


♦672]  *DALTON  v.  DENTON.     Jan.  15. 

A.  was  possessed  of  a  wharf,  and  bad  a  mast  projecting  tbereftom  oTer  the  rirer.  B.  meeied  kii 
ressel  at  the  adjoining  wharf,  with  her  bowsprit  ororhaoging  the  front  of  A.'s  wharf,  an^,  os 
the  falling  of  the  tide,  the  bowsprit  of  B/s  vessel,  coming  in  contact  with  A/s  mast,  broke  it>- 
Held,  that  B.  was  not  responsible. 

This  was  an  action  to  recover  damages  for  an  injury  alleged  to  bave 
accrued  to  the  plaintiff  from  the  negligent  mooring  of  the  defendaDt's 
vessel. 

At  the  trial  before  Gockborn,  C.  J.,  at  the  sittings  in  London  after 
the  last  term,  it  appeared  that  the  plaintiff  was  a  mast^maker  occupy- 
ing a  wharf  at  Shadwell,  and,  at  the  time  the  accident  in  queslioa 
happened,  had  some  men  at  work  upon  a  spar  which  overhung  the  river 
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in  front  of  Iub  wharf  about  twenty  feet ;  that  a  collier  belonging  to  the 
defendant  was  moored  to  the  adjoining  wharf,  and  so  placed  as  that  her 
bowsprit  projected  over  the  river  fronting  the  plaintiff's  wharf  and  over 
the  plaintiff's  mast ;  and  that  the  tide  falling  caused  the  defendant's 
bowsprit  to  descend  upon  the  plaintiff's  mast  and  break  it. 

The  jury  having  returned  a  verdict  for  the  defendant,  and  leave 
having  been  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
for  the  value  of  the  mast  {85{.)  if  the  court  should  be  of  opinion  that 
the  defendant  was  under  the  circumstances  liable, 

Safokins  now  moved  accordingly,  submitting  that  the  defendant  had 
been  guilty  of  negligence  in  so  mooring  his  vessel  as  to  project  over  the 
front  of  the  plaintiff's  wharf,  or  in  omitting  to  keep  a  look  out  and  to 
move  her  when  the  state  of  the  tide  rendered  it  necessary. 

Pbb  Curiam.— The  plaintiff's  choosing  to  occupy  the  waterway  of 
the  river  by  suffering  his  mast  to  project  over  it,  imposed  no  duty  upon 
the  defendant,  whose  bowsprit  had  as  much  right  there  as  the  plaintiff's 
mast  had.  Rule  refused. 


*MOORE  V.  WEBB.    Jan.  27.  [*678 

To  fen  Mtion  for  poUating  a  atrMm,  and  impngMitiDg  it  with  nozioof  aabitABeea,  whereby  th« 
plaintiff's  eattle  were  nnable  to  driok  the  water,  the  defendant  pleaded  an  immemorial  right 
to  nee  the  water  of  the  stream  for  the  purposes  of  his  trade  of  a  tanner  and  fell-monger,  and 
returning  it  polluted  to  the  stream  when  so  used,  and  also  preseriplire  rights  for  twentj  and 
forty  yean  respeetivel/. 

The  plaintiff  new  assigned  "  that  he  sued  not  only  for  the  grieranoes  in  the  pleas  admitted  and 
attempted  to  be  Justified,  but  for  that  the  defendant  committed  the  grievances  over  and  abore 
what  the  defenoes  Justified." 

At  the  trial,  it  appeared  that  the  defendant  and  his  father  and  grandfather  had  for  a  long  seriet 
of  years  earned  on  the  business  of  tanners  at  the  place  in  question,  using  the  water  of  the 
stream  as  they  wanted  it:  but  that,  within  the  last  twelTo  years,  the  tannery  business  had 
been  eonsiderably  enlarged,  and  the  boainess  (and  eonaequeatty  the  pollution  of  the  streaa) 
increased  fourfold. 

Without  leaving  any  thing  to  the  Jury,  the  Judge  ruled  that  the  defendant  waa  entitled  to  a  Ter- 
diet  on  all  the  issues  except  the  first  and  seoond : — 

Held,  that,  whether  the  pleas  were  to  be  understood  as  claiming  an  immemorial  or  a  preserip- 
tiTO  right,  not  limited  to  the  purposes  of  the  tannery,  or  the  more  limited  right  to  use  the 
water  for  the  purposes  of  the  busineea  aa  earried  ofu  more  than  twenty  yean  ago,  the  TehBd 
waa  not  warranted  by  the  evidenee. 

And  held,  that  the  new  aaaignment  waa  weU  pleaded. 

This  was  an  action  for  polluting  a  watercourse. 

The  declaration  stated  that  the  plaintiff  was  possessed  of  a  farm  at 
Badeley,  in  the  county  of  Suffolk,  through  which  flowed  a  stream  or 
watercourse ;  that  the  plaintiff  ought  to  have  had,  and  still  ought  to 
have,  the  use  and  benefit  of  the  water  of  the  said  stream  for  his  cattto 
and  other  purposes ;  yet  that  the  defendant,  on  the  1st  of  July,  1866, 
and  on  divers  other  days,  wrongfully  polluted  and  disturbed  the  water 
•f  the  said  stream,  so  l^at  it  became  foul  and  impregnated  with  noxious 
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substances,  and  the  plaintiff's  cattle  were  unabFefo  drink  it,  and  the 
plaintiff  had  been  compelled  to  drive  his  said  cattle  to  a  distance  for 
water,  and  had  lost  the  use  and  benefit  of  the  said  water  of  the  said 
stream,  whereby  his  farm  was  greatly  deteriorated :  And  the  plaintiff 
claimed  1002. 

The  defendant  pleaded, — first,  not  guilty. 

Secondly,  that  the  plaintiff  ought  not  to  have  had,  or  to  have,  the 
use  and  benefit  of  the  said  stream,  as  in  the  declaration  alleged. 

Thirdly,  that  the  defendant  was,  and  still  remained,  seised  in  his 
n^offA-y  clemesne  as  of  fee  of  and  in  a  tan-house  *and  premises  for  carry- 
^  ing  on  the  business  of  a  tanner  and  fell-monger,  adjoining  the 
said  stream,  and  higher  up  than  the  plaintiff's  farm,  and  that  the  de- 
fendant and  all  those  whose  estate  he  then  had,  from  time  whereof 
the  memory  of  man  was  not  to  the  contrary,  had  been  accustomed  to 
and  ought  to  take  the  water  of  the  said  stream  and  use  it  in  the  said 
tan-house  and  premises,  and  to  let  off  and  empty  into  the  stream  all 
the  water  used  in  the  said  tan-house  and  premises,  and  which  was  and 
is  made  foul  and  impregnated  with  noxious  substances  necessary  for 
carrying  on  the  said  business,  and  thereby  to  pollute  and  disturb  the 
stream ;  and  that  the  defendant,  being  so  seised,  and  carrying  on  his 
business,  used  the  water  of  the  said  stream  at  the  said  several  times  for 
the  purposes  of  his  said  trade,  and  did  let  off  and  empty  into  the  said 
stream  the  water  necessarily  used,  and  did  thereby  render  foul  and 
polluted  the  water  so  used,  and  the  water  so  polluted  passed  through 
the  plaintiff's  farm,  &c. 

Fourthly,  that  the  defendant  was  and  still  remained  occupier  of  the 
tan-house  and  premises  in  the  third  plea  mentioned  ;  and  that  the  occu- 
piers of  the  said  tan-house  and  premises,  for  twenty  years  before  this 
suit  had  without  interruption,  and  of  right,  taken  the  water  and  used 
it  in  the  said  tan-house  and  premises,  and  let  off  and  entered  into,  and 
so  polluted,  &c.  the  water  of  the  said  stream,  wherefore  he  did  as  he 
lawfully  might,  and  the  water  so  polluted  ran  through  the  said  farm,  Ac 

Fifthly,  a  similar  plea,  setting  up  a  forty  years'  user. 

The  plaintiff  joined  issue  on  all  the  pleas ;  and  as  to  the  third,  fourth, 
^d  fifth,  new  assigned,  that  he  sued  not  only  for  the  grievances  therein 
admitted,  and  attempted  to  be  justified,  but  for  that  the  defendant  com- 
mitted the  grievances  over  and  above  what  the  defences  justified. 
i^c^trrry  ^Tho  defendant  pleaded  not  guilty  to  the  new  assignment. 
^  Issue  thereon. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  last  Summer  Assises 
at  Ipswich.  It  appeared  in  evidence  that  the  plaintiff  was  the  occupier 
of  a  farm  called  the  Holy  Oak  Farm,  at  Badeley,  in  the  county  of  Suffolk, 
through  which  a  stream  or  watercourse  ran,  the  water  of  which  had 
immemorially  been  used  by  the  tenants  of  the  farm  for  watering  their 
a»tde  and  for  other  purposes ;  that  the  defendant  and  his  father  and 
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grandfather  successively  had  for  at  least  thirtj-six  years  carried  on  the 
business  of  tanners  (and  more  recently  that  of  a  currier  also)  upon 
premises  adjoining  the  stream,  and  higher  up  than  the  plaintiff's  farm ; 
that  the  waste  water  from  the  tan-yard  had  been  accustomed  to  flow 
into  the  watercourse,  though  down  to  the  year  1842  not  to  such  an 
extent  as  to  preyent  the  water  from  bemgused  by  the  plaintiff;  but 
that,  since  that  time,  the  defendant's  premises  had  been  enlarged  by 
additional  buildings,  and  his  business  had  been  increased  about  fourfold, 
and  the  water  of  the  stream  had  in  consequence  become  so  polluted  and 
impregnated  with  noxious  substances  from  the  tannery  that  the  plain- 
tiff's cattle  refused  to  drink  it,  and  he  was  obliged  to  have  them  driven 
some  distance  to  water,  and  was  unable  to  use  his  farm  adjoining  the 
stream  so  beneficially  as  he  had  been  accustomed  to  do. 

On  the  part  of  the  defendant  it  was  submitted  that  the  second,  third, 
and  fourth  pleas  were  proved,  and  that  there  was  no  evidence  to  support 
the  new  assignment,  which  was  limited  to  purposes  ultra  the  trade 
purposes. 

On  the  part  of  the  plaintiff,  it  was  admitted  that  the  defendant  was 
entitled  to  use  the  water  of  the  stream  for  the  purpose  of  his  trade  of  a 
tanner  and  fell-monger,  and  to  pollute  the  stream  for  that  purpose  to 
the  extent  to  which  it  had  been  used  twenty  years  ago,  but  to  that  ex* 
tent  only ;  and  it  was  insisted  that  the  pleas  only  ^justified  the  rn^f^^jr^ 
immemorial  user,  and  did  not  apply  to  the  trade  of  a  currier.        ^ 

To  this  it  was  answered  that  there  was  no  evidence  of  any  pollution 
of  the  stream,  arising  from  the  carrying  on  the  trade  of  a  currier. 

The  learned  judge, — after  givuigthe  plaintiff  an  opportunity  to  amend 
the  new  assignment,  which  was  ultimately  declined,*-directed  a  verdict 
to  be  entered  for  the  defendant  upon  all  the  issues  except  those  upon 
the  first  and  second  pleas,  which  were  found  for  the  plaintiff. 

The  Attorney-General,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
for  a  new  trial  on  the  ground  that  the  learned  judge  misdirected  the 
jury  in  directing  them  to  find  for  the  defendant  upon  the  issues  joined 
on  the  third,  fourth,  and  fifth  pleas,  and  upon  the  new  assignment,  or 
for  judgment  non  obstante  veredicto  on  those  issues.  He  submitted 
that  the  defendant  had  in  effect  converted  a  limited  into  an  unlimited 
right. 

Bylee,  Serjt.,  O^Mallejfj  Q.  C,  and  Caueh^  now  showed  cause. — The 
third^  fourth,  and  fifth  pleas  afford  a  complete  answer  to  the  complaint 
in  the  declaration ;  and  that  defence  is  not  removed  by  the  new  assign- 
ment, which,  if  it  means  anything,  means  that  the  plaintiff  charges  a 
user  of  the  stream  beyond  the  purposes  and  the  necessities  of  the  defend* 
ant's  business.  It  is  not  said,  that,  withiu  the  twenty  or  forty  years, 
the  actual  user  of  the  stream  had  been  greater :  that  might  have  raised 
a  question  which  does  not  appear  to  have  been  raised  in  any  of  the 
cases.     [C&E8BWELL,  J. — The  twenty  and  forty  years  depend  upon 
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actual  user.  If  a  man  has  gone  on  increasing  the  user  every  year,  be 
has  not  (actually  used  the  stream  for  the  whole  period  in  the  manner  he 
claims.]  The  stream  was  used  at  all  times  as  it  was  wanted  for  the 
^^--^  purposes  of  the  trade.  It  will  be  enough  for  the  ^defendant 
^  to  establish  his  right  to  an  immemorial  user  under  the  third 
plea.  Can  there  be  such  a  grant  as  that  a  man  shall  use  the  water 
of  a  stream  to  the  extent  needed  for  the  purposes  of  his  trade! 
Suppose  a  man  has  a  grant  of  an  easement  for  washing  all  his  sheep 
levant  and  couchant  on  certain  lands,  could  it  be  said  that  he  was  re- 
stricted from  increasing  their  number  to  any  extent  ?  As  far  back  u 
living  memory  went,  it  was  shown  that  the  ditch  had  been  used  for  the 
discharge  of  the  waste  water  from  the  tannery,  as  the  exigencies  of  the 
business  required.  [Oressweil,  J. — It  is  quite  clear  that  my  Brother 
Coleridge  did  not  understand  the  plea  in  the  extended  sense  now  con- 
tended for.  If  it  means  what  you  say  it  does,  the  plea  was  not  proved: 
there  was  no  such  extensive  immemorial  user ;  and  it  is  impossible  to 
suppose  that  the  plaintiff's  counsel  would  have  declined  to  have  the 
question  put  to  the  jury.  And,  if  you  read  the  plea  in  the  more  limited 
sense,  it  lets  in  the  new  assignment.  Williams,  J. — Assume  that  the 
learned  judge  ruled  that  it  was  opened  to  the  defendant  to  show  sn 
immemorial  grant,  or  right  under  Lord  Tenterden's  Act  (2  &  8  W.  4,  e. 
71),  to  carry  on  the  trade,  and  to  make  the  water  of  the  stream  subset 
vient  to  the  exigencies  of  the  trade  for  twenty  years,— -was  that  proved? 
It  clearly  was  not  admitted ;  and  it  was  not  put  to  the  jury.]  It  is  sub- 
mitted that  the  pleas  cover  any  extent  of  pollution  that  the  plaintiff 
complains  of.  In  Manning  v.  Wasdale,  5  Ad.  k  E.  758  (E.  C.  L.  B. 
vol.  81),  1  N.  ft  P.  172  (E.  C.  L.  R.  vol.  86),  it  was  held,  that  the 
privilege  of  washing  and  watering  cattle  at  a  pond,  and  of  taking  and 
using  the  water  for  culinary  and  other  domestic  purposes,  is  not  a  profit 
a  prendre,  but  a  mere  easement ;  and  that  such  a  right  may  be  claimed 
by  reason  of  the  occupation  of  an  ancient  messuage,  without  any  limita- 
tion as  to  the  quantity  of  water  to  be  taken.  [Williams,  J.,  referred 
to  Bowen  v.  Jenkin,  6  Ad.  ft  E.  911  (E.  C.  L.  R.  vol.  88),  2  Nev.  4  P. 

*6781  ^'^'^  ^^^^  ^  rather  like  the  case  of  ^AUan  v,  Gomme,  11  Ad.  i 
J  E.  759  (E.  C.  L.  R.  vol.  89),  8  P.  ft  D.  681.  And  see  Luttrers 
Case,  4  Co.  Rep.  87  a,  cited  in  Gale  on  Easements,  2d  edit.  868.  The 
third  plea  being  proved,  the  question  is  as  to  the  meaning  of  the  repli- 
cation. [Cresswbll,  J. — The  first  question  is  as  to  the  meaning  of  the 
plea.  Does  it  mean  any  more  than  a  continuous  user  of  the  same 
character  and  to  the  same  extent  ?]  The  case  of  Wright  v.  Williams, 
1  M.  &  W.  77,t  is  very  analogous,  and  it  was  never  suggested  that  the 
pleas  were  bad  on  the  ground  of  the  extensive  character  of  the  right 
claimed.  The  true  meaning  of  the  new  assignment  is,  that  the  defend- 
ant has  used  the  stream  for  other  purpose  than  those  of  his  business. 
[Williams,  J. — I  understand  it  to  mean  that  the  pleas  do  not  cover  the 
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extent  of  pollution  of  which  the  plaintiff  complainB.  The  case  of  The 
Bochdale  Canal  Company  v.  Radcliffe,  18  Q.  B.  287  (E.  G.  L.  R.  vol. 
86),  shows,  that,  if  the  plaintiff  meant  to  rely  upon  an  excessive  user  of 
the  water,  he  was  bound  to  new  assign.  I  must  confess  I  do  not  see  how 
the  plaintiff  could  have  new  assigned  in  any  other  manner  than  he  has 
done  here,  if  he  meant  to  say  that  the  user  has  gone  beyond  the  limits 
of  the  grant. 

Knovfle%^  Q.  C,  Prendergast^  Q.  C,  Welhy  Serjt.,  and  Honyman^  in 
Bupport  of  the  rule. — The  learned  judge  was  clearly  wrong  in  holding 
that  the  plea  was  proved :  and,  even  if  that  were  not  so,  the  plaintiff 
would  be  entitled  to  succeed  upon  the  new  assignment,  which  follows  the 
form  given  in  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c. 
76),  sched.  (B.)  55.  The  declaration  complains  that  the  plaintiff  was  pos- 
sesaed  of  a  farm  through  which  of  right  flowed  a  stream  which  was  used 
by  him  for  watering  his  cattle,  &c.,  and  that  the  defendant  wrongfully 
polluted  and  disturbed  the  stream,  so  that  the  plaintiff's  cattle  were  un- 
able to  drink  it.  To  the  grievance  so  complained  of,  the  defendant  pleads, 
*that  he  was  seised  of  a  tanhouse  and  premises  adjoining  the  r«r.yQ 
stream,  and  higher  up  than  the  plaintiff's  farm,  and  that  he  and  ^ 
all  those  whose  estate  he  had,  had  immemorially  used  the  water  of  the 
stream  in  the  said  tanhouse  and  premises,  and  returned  the  water  so 
used  therein  into  the  stream,  and  thereby  polluted  it.  All  that  is  tra- 
versed. What  the  defendant  had  to  prove,  in  order  to  sustain  his  plea, 
was,  not  that  the  owners  of  the  tannery  had  at  all  times  been  accustomed 
to  use  the  stream  for  the  purposes  of  their  business,  but  that  the  owners 
of  the  tannery  premises  of  which  he  wa$  poaaessed  at  the  time  of  the  com- 
mitting  of  the  grievances  complained  qf  had  been  so  accustomed.  That 
was  not  proved.  A  large  portion  of  the  tannery  premises  were  erected 
about  twelve  years  ago :  the  immemorial  right  claimed  clearly  could  not 
apply  to  those.  The  only  mode  in  which  the  plaintiff  could  meet  that 
enlarged  claim,  was,  by  new  assigning  as  he  has  done, — ^not,  as  the 
learned  judge  seems  to  have  supposed,  that  the  defendant  committed 
the  grievances  complained  of  for  other  purposes  than  those  alleged  in 
the  plea,  but  that  he  did  it  in  excess.  [Williams,  J. — Do  you  admit 
that  twenty  years  ago  the  occupiers  of  the  tannery  took  and  fouled  as 
much  of  the  water  as  they  wanted  for  the  purposes  of  their  trade  ?]  It 
may  be  assumed  that  the  fact  was  so :  but  that  would  be  no  evidence  of 
a  right  on  their  part  to  throw  in  any  quantity  of  filth  that  might  arise 
from  the  extended  premises.  Either  the  plea  must  be  taken  in  the 
sense  suggested,  and  then  it  is  not  proved,  and  the  plaintiff  is  entitled 
to  a  verdict  upon  the  traverse ;  or  the  plaintiff  is  entitled  to  a  verdict 
upon  the  new  assignment,  as  in  a  case  of  Wood  v.  Bipley,  where  a 
similar  question  arose  with  reference  to  certain  dye  works  in  Yorkshire 
a  short  time  ago.  In  Gale  on  Easements,  830,  332,  it  is  said, — ((As 
every  easement  is  a  restriction  upon  the  rights  of  property  of  the 
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*^^01  ^^^^^  ^^  ^^®  servient  ^tenement,  no  alteration  can  be  made  id 
^  the  mode  of  enjoyment  by  the  owner  of  the  dominant  heritage 
the  effect  of  which  will  be  to  increase  such  restriction.  Supposing  no 
express  grant  to  exist,  the  right  most  be  limited  by  the  amonnt  of 
enjoyment  proved  to*  have  been  had."  <«So,  too,  by  the  civil  law,  4 
party  entitled  to  a  fiow  of  water,  for  irrigation  or  other  purposes,  wtf 
not  allowed  to  impart  the  use  of  it  to  his  neighbours ;  nor,  as  it  appears, 
even  if  he  himself  purchased  the  adjoining  lands,  would  he  be  entitled 
to  take  a  larger  quantity  of  water  than  before  for  the  use  of  his  estate ; 
for,  in  determining  the  amount  of  a  servitude,  regard  is  to  be  had  to  the 
accustomed  mode  of  enjoyment  rather  than  the  necessity  of  the  domi 
nant  tenement.  A  party  having  acquired  the  easement  tigni  immit 
tendi,  could  not  increase  the  number  of  beams  which  hia  neighbour  wis 
bound  to  support,  and  might  be  compelled  to  remove  any  additional 
ones  inserted  by  him."  The  law  is  well  laid  down  in  Bealey  v.  Shaw, 
6  East,  208,  cited  in  an  earlier  part  of  the  same  work.  There,  the 
mills  and  works  of  the  plaintiff  and  defendants  were  situated  on  the 
banks  of  the  river  Irwell.  The  persons  under  whom  the  defendants 
claimed  had  an  ancient  weir  across  the  stream,  by  means  of  which  they 
had  an  easement  to  divert  a  certain  quantity  of  water.  The  plaintiff 
erected  a  mill  lower  down,  to  supply  which  he  used  the  portion  of  water 
which  remained  undisturbed  by  the  weir.  After  he  had  continued  to 
do  so  for  four  years,  the  defendants  enlarged  their  weir,  in  1791,  in 
such  a  manner  as  to  divert  an  additional  quantity  of  water,  to  the  in- 
jury of  the  plaintiff's  mill,  and  for  this  diversion  the  action  was  brought 
At  the  trial,  Graham,  B.,  told  the  jury  <<  that  the  important  period  for 
them  to  attend  to,  as  to  the  question  of  right,  was  in  1791,  when  it  was 
clear  that  an  increased  quantity  of  water  had  been  drawn  by  the  de- 
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fendants  from  the  river  by  means  of  the  then  newly  ^enlarged 


and  deepened  sluice,  before  which  time  the  plaintiff's  works  had 
been  erected,  and  he  was  in  the  enjoyment  of  so  much  of  the  water  as 
had  not  been  before  appropriated  by  those  under  whom  the  defendanta 
claim  ;  that  persons  possessing  lands  on  the  banks  of  rivers  had  a  right 
to  the  flow  of  water  in  its  natural  stream,  unless  there  existed  before  a 
right  in  others  to  enjoy  or  divert  any  part  of  it  to  their  own  use ;  that 
every  such  exclusive  right  was  to  be  measured  by  the  extent  of  its  en- 
joyment, and,  if  the  defendants  had  in  1791,  taken  more  water  from 
the  river  than  had  ever  been  done  by  themselves  or  those  under  whom 
they  claimed,  after  the  plaintiff  had  appropriated  what  was  before  left 
for  himself,  by  means  of  which  his  works  were  injured,  this  was  a  dam- 
age to  him,  and  the  continuance  by  the  defendants,  who  succeeded  to 
the  premises,  of  the  sluice  so  deepened  and  enlarged,  was  a  continuance 
of  the  injury,  for  which  the  action  lay."  A  verdict  having  been  found 
for  the  plaintiff  on  this  ruling,  a  new  trial  was  moved  for,  on  the  ground 
that «( the  evidence  of  exclusive  enjoyment  by  the  defendants  and  those 
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from  whom  they  clauned,  to  as  much  of  the  water  as  they  had  occasion 
for,  increased  from  time  to  time  as  more  was  wanted^  from  1794  down- 
wards, was  evidence  to  be  left  to  the  jury  of  their  exclusiye  right  to  the 
whole  of  the  river  water ;  and  that  any  other  person  erecting  a  mill 
afterwards  on  the  same  stream,  must  take  it  subject  to  the  defendants' 
prior  right  to  use  the  whole,  and  could  not  acquire  an  adverse  title 
against  it  under  twenty  years'  quiet  enjoyment."     In  giving  judgment, 
Lord  EUenborough  said :  ^<  The  general  law  as  applied  to  this  subject, 
is,  that,  independent  of  any  partial  enjoyment  used  to  be  had  by  another j 
every  man  had  the  right  to  have  the  advantage  of  a  flow  of  water  in  his 
own  landy  without  diminution  or  aUeratian  ;  but  an  adverse  right  may 
exist,  founded  on  the  occupation  of  another ;  and,  though  the  stream  be 
^either  diminished  in  quantity,  or  even  corrupted  in  quality,  as,  r^e/kno 
by  means  of  the  exercise  of  various  trades,  yet,  if  the  occupation  ■- 
of  the  party  so  taking  have  existed  for  so  long  a  time  that  will  raise 
the  presumption  of  a  grant,  the  other  party  whose  land  is  below  must 
take  the  stream  subject  to  such  adverse  right.    Here,  it  appears,  from 
1724  downwards  there  has  been  a  partial  enjoyment  of  the  water  of  the 
river  by  those  occupying  the  defendants'  premises,  by  means  of  a  weir 
of  a  given  height,  and  a  sluice  of  given  dimensions.    In  this  state  of 
things,  the  plaintiff,  in  1787,  comes  to  a  spot  lower  down  the  stream, 
and  erects  a  weir,  mill,  and  other  works  on  his  own  land,  and  enjoys 
the  rest  of  the  water  which  the  defendants  had  not  been  accustomed  to 
divert ;  and  this  he  does  for  four  years,  without  objection  from  any  per- 
son.    Suppose  the  question  had  arisen,  then,  on  that  enjoyment  by  the 
plaintiff  of  what  I  may  say  was  less  than  his  natural  right,  of  a  right 
abridged  by  the  defendants*  prior  occupation  of  a  part  of  the  river  for 
their  own  purposes,  what  objection  could  have  been  made  to  it  ?    How 
could  it  have  been  shown  that  the  occupiers  of  the  defendants'  premises 
were  then  in  possession  of  aU  the  water,  when  it  is  apparent  that  their 
use  of  it  was  not  increased  so  as  to  deprive  the  plaintiff  of  the  benefit 
of  it  till  1791,  when  they  enlarged  their  works,  and,  for  the  very  pur- 
pose of  appropriating  to  themselves  more  of  the  water,  they  enlarged 
their  sluice?"     Grose,  J.,  said:  <<The  plaintiff  had  a  right  to  all  the 
water  flowing  over  his  own  estate,  subject  only  to  the  easement  which 
the  defendants  might  have  in  it  in  respect  to  the  premises  which  they 
occupied  higher  up  the  river.     To  what  extent   did  that  go  ?     It 
appears,  prior  to  the  year  1791,  the  occupiers  of  the  defendants'  pre- 
mises exercised  the  right  of  having  a  weir  in  the  river  of  a  certain 
height,  and  diverting  the  water  from  the  natural  channel  by  means  of 
a  sluice  of  certain  dimensions.     The  plaintiff,  on  the  other  hand,  has  a 
bright  to  all  the  water  coming  over  that  weir  which  had  not  been  rtioaa 
carried  off  by  such  sluice.     Then,  to  1791,  the  persons  under  *- 
whom  the  defendants  claim  converted  the  sluice,  which  was  before  a 
narrow  channel,  into  what  some  of  the  witnesses  call  a  canal,  made 
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both  wider  and  deeper  than  before,  and  thereby  prevented  the  plaintiff 
from  taking  the  water  in  the  same  manner  that  he  had  done  for  four 
years  before,  and  as  he  was  entitled  to  take  it.  By  so  doing  they  en- 
croached on  his  right,  and  deprived  him  of  a  benefit  which  was  attached 
to  his  estate.  It  was  an  extension  of  a  right  before  exercised  by  thenif 
and  a  material  injury  to  the  plaintiff."  And  Le  Blanc,  J.,  added: 
<<  The  true  rule  is,  that,  after  the  erection  of  works  and  the  appropria- 
tion by  the  owner  of  land  of  a  certain  quantity  of  the  water  flowing 
over  it,  if  the  proprietor  of  other  land  afterwards  takes  what  remains, 
the  first-mentioned  owner, — however  he  might,  before  such  second 
appropriation,  have  taken  to  himself  so  much  more, — cannot  do  so  after- 
wards." So,  here,  the  plaintiff  had  a  right  to  the  use  of  the  stream 
polluted  only  to  the  extent  to  which  the  immemorial  user  by  the  de- 
fendant and  those  under  whom  he  claimed  had  polluted  it ;  and  the 
evidence  abundantly  showed  that  they  never  had  the  extensive  right 
claimed  upon  the  reoord. 

Cbbsswbll,  J.(a)— I  am  of  opinion  thai  this  rule  must  be  made  abso- 
lute for  a  new  trial.  I  have  endeavoured,  but,  I  fear,  unsuccessfully,  to 
make  myself  master  of  what  passed  at  the  trial.  My  Brother  Cole' 
ridge  is  said  on  the  one  hand  to  have  treated  the  third  plea  as  claiming 
an  immemorial  right  on  the  part  of  the  defendant  and  those  under  whom 
he  claimed,  to  use  and  to  foul  as  much  of  the  water  of  the  stream  as 
*6841  ^^S^^  ^  wanted  for  the  purpose  of  the  tannery.  That  being  so,  *it 
-^  is  very  singular  that  he  should  have  offered  the  plaintiff  an  op- 
portunity to  amend  his  new  assignment.  He  must  have  construed  the 
plea  as  meaning  to  claim  a  user  extra  the  purposes  of  the  tannery.  It 
seems  to  me  to  be  impossible  to  suppose  tiiat  he  could  have  taken  the 
view  suggested.  It  is,  however,  pretty  clear  that  he  held  the  plea  to  be 
proved.  Now,  it  is  impossible  to  say  that  the  plea  was  proved,  if  it  be 
construed  in  the  larger  sense,  because  there  was  no  evidence  of  any 
increase  in  the  tannery  business  until  within  the  last  twenty  years.  He 
therefore  could  not  have  intended  that.  The  defendant,  as  it  seems  to 
me,  is  in  this  dilemma.  If  the  plea  is  to  be  construed  in  the  larger 
sense  contended  for  on  his  part,  the  question  was  not  left  to  the  jury. 
If,  on  the  hand,  it  is  to  receive  the  more  limited  construction,  the  new 
assignment  is  aptly  framed  to  meet  it.  Qu&cunque  vi&,  therefore,  the 
rule  for  a  new  trial  must  be  made  absolute.  The  real  case  presented 
upon  the  record  has  not  been  tried.  I  desire  to  be  understood  not  to 
offer  any  opinion  as  to  which  is  the  proper  construction  of  the  plea. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  real  contest  between 
the  parties  seems  to  have  been  this,  whether  the  evidence  of  the  enjoy- 
ment of  this  easement  was  such  as  to  warrant  the  jury  in  finding  that  it 
amounted  to  a  right  on  the  part  of  the  defendant  to  take  and  fonl  all 
the  water  of  the  stream  which  might  be  required  by  him  for  the  porposa 

(a)  Cookbon^  C.  J.,  wm  whuai  on  Moooat  of  indlfpoiiUoii. 
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of  his  trade  of  a  tanner,  to  whatever  extent.  If  the  evidence  establiehed 
that  extensive  right  in  favour  of  the  defendant,  he  would  be  entitled  to 
general  success  in  the  cause.  On  the  other  hand,  if,  instead  of  the  gen- 
eral right  to  take  any  quantity  of  the  water,  the  defendant  had  the 
narrower  right  only,  to  take  no  more  of  the  water  than  he  and  those 
under  whom  he  claimed  had  been  accustomed  to  take  *for  the  use  r^^op 
of  the  business  as  carried  on  within  the  time  to  which  living  *- 
memory  reached,  that  limited  right  would  not  justify  the  defendant, 
and  the  plaintiff  would  be  entitled  to  general  success.  It  was  the  pro* 
vince  of  the  jury  to  decide  that.  I  must  confess  I  do  not  perceive  that 
the  state  of  the  pleadings  presented  any  impediment  in  the  way  of  trying 
that  right.  It  is  difficult  to  say  with  certainty  what  right  it  is  that  the 
pleas, — and  more  especially  the  third, — set  up.  If  they  are  to  be 
understood  as  claiming  the  larger  right,  then,  inasmuch  as  it  is  clear 
that  .that  was  not  admitted  by  the  plaintiff,  the  case  should  have  gone  to 
the  jury.  If  they  had  found  that  the  plaintiff  had  such  larger  right,  the 
defendant  would  have  been  entitled  to  the  verdict  on  that  as  well  as  on 
the  •ther  issues.  If,  on  the  other  hand,  the  defendant's  right  was  only 
such  as  the  plea  in  its  narrower  sense  would  import,  the  plaintiff  would 
have  failed  so  far  as  those  pleas  shielded  the  defendant,  viz.,  to  the 
extent  of  the  enjoyment  of  the  stream  as  it  was  exercised  at  the  time 
when  living  memory  first  applied  to  the  subject.  Upon  the  whole,  it 
seems  there  has  been  a  miscarriage,  and  consequently  the  cause  must  go 
down  again.  Rule  absolute  accordingly. 


*SIMIAN  V.  MILLER.    Jan.  80.  [''GSe 

Quart,  whether  a  plea  to  tax  action  hroaght  against  a  defendant  in  thii  eonntry  npon  a  oontraet 
made  and  exeoated  in  Pranee,  that  the  deht  had  been  attached  (aaieie  arr^t^e),  porraant  to 
the  Code  de  Proo6dnre  GlTlle,  by  creditor!  of  the  plaintUf  in  Uiat  country,  ii  any  answer 
either  legal  or  eqaitable  T 

Judgment  having  been  signed  on  the  ground  that  inch  a  plea  was  not  issuable,  the  court  set 
aside  the  judgment  only  npon  the  terms  of  the  defendant  bringing  the  amount  claimed  into 
court. 

Obtaining  leave  to  reply  and  demnr, — ^held  to  be  no  answer  to  the  objection  to  the  plea. 

This  was  an  action  for  goods  bargained  and  sold,  and  goods  sold  and 
delivered,  for  money  paid,  and  for  money  found  due  upon  accounts 
stated. 

The  defendant,  being  under  terms  to  plead  issuably,  pleaded  the  fol- 
lowing pleas, — 

First, — never  indebted. 

Secondly, — ^that,  before  action,  he  satisfied  and  discharged  the  plaiur 
tiff's  claim  by  payment. 

Thirdly, — ^a  set-off  for  goods  sold  and  delivered,  money  paid,  &c. 

Fourthly, — that,  before  action,  he  satisfied  and  discharged  the  plain- 
tiff's claim  by  delivering  to  the  plaintiff  certain  goods  and  chattels,  which 
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the  plaintiff  accepted  and  received  by  way  of  accord  and  satisfaction 
of  the  said  claim. 

Fifthly, — as  a  defence  on  equitable  groands,(a)  the  defendant  mi^ 
that,  before  and  at  the  time  of  the  accruing  of  the  causes  of  action  in 
the  declaration  mentioned,  he  was  and  still  is  a  part-owner  of  a  cer- 
tain ship  or  vessel  called  the  Caledonia,  and  that  he  never  was  in- 
debted to  the  plaintiff  otherwise  than  as  such  part-owner  in  manner 
and  form  as  thereinafter  mentioned,  and  the  plaintiff  was  at  the 
times  aforesaid,  and  still  is,  an  alien  and  a  subject  of  the  empire  of 
France,  domiciled  and  living  and  carrying  on  business  in,  and  sab- 
ject  to  the  laws  of,  France  aforesaid;  and  that  the  said  goods 
*({RT\  *^^^^  bargained  and  sold  and  sold  and  delivered,  and  the  said 

^  money  was  paid,  and  the  said  accounts  were  stated,  and  the  said 
money  became  payable,  under  and  by  virtue  of  a  contract  made  in  France 
aforesfdd  between  the  plaintiff  and  one  John  Punton,  then  being  and  as 
the  master  of  the  said  ship  or  vessel,  for  the  supply  of  provisions  and 
other  stores  by  the  plaintiff  in  and  on  board  of  the  said  ship  or  vessel, 
to  be  used  and  consumed  by  the  crew  and  passengers  of  the  said  ship  or 
vessel  in  and  on  board  of  the  said  ship  or  vessel ;  and  under  and  bj 
virtue  of  the  said  contract  the  goods  in  the  declaration  mentioned  were 
accordingly  supplied  and  delivered  by  the  plaintiff  in  and  on  board  of 
the  said  ship  or  vessel  to  and  used  and  consumed  by  the  said  crew  and 
passengers  as  aforesaid,  and  the  said  money  was  paid  and  the  said 
accounts  stated  in  and  about  the  said  supply  and  delivery  thereof:  that 
the  plaintiff  was  before  action  indebted  in  France  aforesaid  to  divers 
creditors  of  the  plaintiff,  subjects  of  France  aforesaid,  in  divers  sums 
of  money  amounting  in  the  whole  to  more  than  the  moneys  so  payable 
by  the  defendant  to  the  plaintiff,  which  said  creditors  of  the  plaintiff, 
according  to  the  law  of  France  aforesaid,  after  the  accruing  of  the 
causes  of  action  in  the  declaration  mentioned,  and  whilst  the  said  John 
Punton  as  such  master,  and  whilst  the  said  ship  or  vessel,  were  in 
France  aforesaid,  caused  such  proceedings  to  be  taken  in  the  courts  of 
law  in  France  aforesaid  having  jurisdiction  in  that  behalf,  that  the  9aid 
debt  80  accruing  due  to  the  plaintiff  wider  and  by  virtue  of  the  said  con- 
tract,— being  the  debt  in  the  declaration  mentioned, — was  before  thi  com-^ 
mencement  of  this  action  seized,  arrested,  and  attached,  and  made  liabU, 
and  still  is  liable,  to  the  said  debts  of  the  plaintiff;  and  John  Punton^ 
as  such  master,  and  the  defendant,  became  and  stiU  are,  and  each  of 
♦fififtl  ^^^^  **»  ^^  reason  of  the  *said  proceedings,  and  by  the  law  of 

-*  France  aforesaid,  liable  to  pay  the  said  creditors  of  the  plaintiff 
the  said  amounts  of  their  Said  debts  out  of  the  moneys  so  payable  by  the 
said  John  Punton,  as  such  master,  and  by  the  defendant  to  ^plaintiff; 

(a)  The  words  '*  u  a  defence  on  eqniUtble  gronnds"  were  inserted  upon  the  snggestioB  of 
Willes,  J.,  when  the  parties  were  before  him  at  Chambers  vpon  a  snmmons  to  plead  sevcnl 
matters. 
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*and  the  payment  of  the  said  money  claimed  by  the  plaintiff  in  this 
present  action  before  the  plaintiff  should  have  paid,  satisfied  or  dis- 
charged  the  said  debts  of  his  said  creditors,  or  taken  such  proceedings 
in  the  said  court  of  law  in  France  that  the  said  seizure,  arrest,  and  ^ 
attachment  should  be  wholly  ended  and  determined,  would  not  according 
to  the  law  of  France  in  any  way  excuse  or  discharge  the  defendant 
from  the  payment  to  the  said  creditors  of  the  plaintiff  of  the  said 
amounts  of  their  said  debts,  or  any  part  thereof,  but  the  said  John 
Punton,  as  such  master,  and  the  defendant,  and  each  of  them,  would, 
according  to  the  law  of  France,  be  liable  to  pay  to  the  said  creditors 
the  said  amounts  of  their  said  debts,  notwithstanding  his  payment  to 
the  plaintiff  in  the  present  action  of  the  money  so  claimed  to  be  pay- 
able as  in  the  declaration  mentioned :  and  that  the  plaintiff  has  not 
paid,  satisfied,  or  discharged  the  said  debts,  or  any  part  thereof,  nor 
taken  any  proceedings  to  end  or  determine  the  said  seizure,  arrest,  and 
attachment ;  but  that  the  debts  remained  wholly  unpaid,  unsatisfied,  and 
undischarged,  and  the  said  seizure,  arrest,  and  attachment  still  remained 
in  full  force  and  effect  according  to  the  law  of  France  aforesaid,  and  that, 
according  to  the  law  of  France,  no  action  could  be  brought  by  the  plain- 
tiff against  the  defendant  in  respect  of  the  said  claim  of  the  plaintiff, 
during  such  continuance  of  the  said  seizure,  arrest,  and  attachment  as 
aforesaid. 

The  plaintiff's  attorney  having  signed  judgment,  on  the  ground  that 
the   fifth  plea  was  not  issuable,  a  summons  was  taken  out  before 
Crowder,  J.,  at  Chambers,  to  *set  aside  that  judgment  for  irregu-  r^^aq 
larity ;  and,  that  learned  judge  haying  referred  the  matter  to  ^ 
the  court, 

JS.  OlarkCj  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  the 
same  effect.  He  referred  to  and  proposed  to  distinguish  from  the 
present  the  cases  of  Mines  Royal  Societies  v.  Magnay,  10  Exch.  489,t 
Wodehouse  v.  Farebrother,  25  Law  Joum.  Q.  B.  18,  and  Wood  v.  The 
Copper-Miners  Company,  17  C.  B.  561  (E.  C.  L.  R.  vol.  84.)(a) 

(a)  Tho  sffldaTit  upon  whieh  eause  waa  ahown  set  ont  a  atatoment  of  facta,  and  an  opinion  of 
a  French  advocate  aa  to  the  French  law  npon  the  aubjeot,  of  which  the  foUowing  are  eopiea  :-^ 

"  Meaara.  M'Oregor  A  Co.,  realding  in  Scotland,  are  ownera  of  English  steamers  which  hare 
and*  on  aoconnt  of  the  French  goTemment  rariona  Toyagea  from  Maraeillea  to  Conatantinople 
and  other  porta  of  the  Mediterranean  and  Black  Sea.  Mr.  Simian,  of  MaraeUlea,  waa  employed 
to  ftimiah  proviaiona  for  the  paaaengera  on  board  thoae  Teasels.  This  nndertaking  has  not  sac- 
eoeded ;  and  Ifr.  Simian,  to  escape  the  proceedings  of  his  creditors,  has  fled  to  England,  where 
he  hai  been  deelared  bankmpt.  On  the  other  hand,  certain  creditors  have  made  attachmenta  in 
the  hands  of  the  eaptaina  of  the  three  ateamera.  The  attachmenta  in  the  hands  of  Captain 
Fraud,  commanding  the  Empress,  one  of  the  said  steamers,  are  in  the  possession  of  the  nnder- 
signed ;  thoae  intimated  to  the  other  two  captains  hare  not  been  handed  to  him ;  but  the  exist- 
ence of  those  doonments  conld  be  easily  established.  Under  these  cirenmstances,  Mr.  Simian, 
or  the  syndic  of  the  bankruptcy  deelared  in  England,  demands  of  the  owners  of  these  vessels  the 
payment  of  the  snms  dne  from  the  captains. 

'<  The  question  proposed  to  the  undersigned,  is,  whether,  acoording  to  the  French  law,  ihe 
payment  demanded  can  be  made  under  the  oirenmstaneei  of  the'  sitd  attachments,  and  before 
they  be  remored. 

**  There  can  be  no  doubt  on  the  point    The  attaohment  is  aa  aei  by  whSeh  a  eieditor  leliei 
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*BQ01  *Jltimtague  Smithy  Q.  0.,  and  S.  Lhydj  showed  cause. — ^The 
^  jadgment  was  properly  signed,  the  fifth  plea  clearly  not  being 
an  issuable  plea.  It  sets  up  a  supposed  suspension  of  the  plaintiff's 
remedy  in  France,  which  undoubtedly  affords  no  answer  at  law.  The 
rule  upon  this  subject  is  well  stated  by  Parke,  B.,  in  deliTering 
*fSQ11  *^^  judgment  of  the  Exchequer  Chamber  in  Ford  v.  Beech,  11 
J  Q.  B.  862,  867  (E.  C.  L.  R.  vol.  68),— "It  is  a  rery  old  uA 
well-established  principle  of  law,  that  the  right  to  bring  a  persoaal 
action,  once  existing,  and  by  the  act  of  the  party  suspended  ifnt  tret 
so  short  a  time,  is  extinguished  and  discharged,  and  can  never  reme. 
It  is  said  in  Piatt  v.  The  Sherifis  of  London,  Plowd.  85,  86,  <  And,  if 
a  personal  thing  is  once  in  suspense,  or  the  person  of  a  man  once  dis- 
charged for  a  personal  thing,  it  is  a  discharge  for  ever.'  And  in  Lord 
North  V,  Butts,  2  Dyer,  189  b,  140  a,  it  is  said :  <  A  thing  personal 
suspended,  or  action  personal  suspended  for  an  hour,  is  extinct  and 
gone  for  ever,  when  it  is  by  the  act  and  consent  of  the  party  himself 
who  has  the  thing  suspended.'  And  in  Woodward  v.  Lord  Darcy, 
Plowd.  184,  it  is  said :  <  for,  a  personal  action  once  suspended  by  the  act 
or  agreement  of  the  party  is  always  extinct,  and  then  if  a  personal 
thing  cannot  be  had  but  by  action,  if  the  action  is  extinguished,  the 
thing  itself  is  extinguished.'  The  principle  thus  laid  down  is  repeated 
throughout  the  text-books  of  authority,  and  recognised  and  applied 

%  ram  da«  to  hia  debtor  by  other  partiet.  The  effect  of  it  if,  to  prerent  thmt  third  ptrlj  tmm 
jMyingy  and  to  pUee  the  ram  doe  from  him  under  the  baadi  of  Jiutiee.  I^  noCwithitaadiBC  At 
the  attachment)  the  third  party  thonld  pay  hii  creditor,  he  would  be  obliged  to  pay  a  teeoad 
time,  from  having  disregarded  the  force  of  an  attachment  legally  laid.  This  reralli  froa 
Article  667  of  the  Code  of  Civil  Prooednre,—'  Every  creditor  may  by  virtae  of  Utlee  aatbeali- 
eatod,  or  privet,  attach  in  the  handi  of  a  third  party  the  rama  and  effecta  belonging  to  hii  debtor, 
or  oppoie  their  traosmiMion.'* 

"  The  attachments  made  in  the  hands  of  Captoin  Fraud  have  been  made  In  the  form  praRribed 
by  the  above  article.  One  of  them,  made  in  the  name  of  three  creditors,  Ifr.  Simian  and  IAnbi* 
Michel  and  Chober^  has  been  even  declared  valid  [valable],  by  jadgment  of  the  conrt  of  Xir 
seilles,  of  the  10th  of  April,  1860 ;  and  it  has  been  ordered  that  Captain  Fraud  should  pay  iaie 
the  hands  of  those  creditors  the  rams  he  may  owe,  wirhout  pr^udice  to  the  righto  of  the  elker 
creditors  who  have  taken  similar  proceedings.  That  Judgment  is  added  to  the  preeeot  aelf. 
Thus,  Captain  Fraud  or  kit  owmert  iffiU  be  obliged  to  pay  to  the  erediUtre  in  France  the  mtm  dm 
from  them  to  Simian.    They  cannot  be  obliged  to  pay  a  second  time  in  England. 

"The  attachments  in  the  hands  of  the  captain  evidently  prevent  the  owners  from  paying:  Aat 
is  a  oonsequenee  of  Article  316  of  the  Code  de  Commerce, — *  Every  proprietor  of  a  vcsmI  is 
oivilly  answerable  for  the  acta  of  the  captoin,  and  bound  by  the  engagements  eontraeted  bj  the 
latter  for  whatever  relates  to  the  vessel  and  the  voyage.'^ 

'<  Thus,  if  the  capUin  paid  Simian,  he  would  commit  a  wrong  towards  the  atteehing  tn&m, 
for  which  the  owners  would  be  responsible ;  and  the  latter  would  personally  do  the  aaoe  wmt 
if  they  themselves  paid. 

"  I  therefore  declare,  that,  aeeording  to  tho  French  law,  Mr.  Simian,  or  the  syndic  ef  Ui 
bankruptoy,  cannot  proceed  against  the  owners  untU  after  removing  the  attachments. 

"  Ax.  BtTBAHQixa,  Adveeala 

"  Harseilles,  IS  Dec  1866.'* 


•  <'ToBt  er<ancier  peal»  en  verts  4es  titnn  authentiquea,  on  priv^s,  saisir-arr^r  eatre  Iff 
asains  d'un  tiers  les  sommes  et  effete  appartonant  i  son  dibiteur,  on  s'opposer  I  leur  remise." 

t  *'  Tout  propri^taire  de  navire  est  oivUement  responsable  des  faito  da  oapitaine,  poor  ee  ^ 
aH  relatif  an  navira  et  4  rasvMtetoa." 
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tlirongb  a  long  course  of  decision.     And  in  Gheetham  v.  Ward,  1  Bos. 
k  Pul.  680,  638,  it  is  said  by  Lord  Chief  Justice  Eyre  'that  the 
principle  is  now  acknowledged,  that,  where  a  personal  action  is  once 
suspended  by  the  voluntary  act  of  the  party  entitled  to  it,  it  is  for  ever 
gone  and  discharged.*  "(a)     Then,  does  the  plea  *present  any  r^^nQa 
equitable  defence  ?    It  has  been  decided  orer  and  oyer  again,  ^ 
that,  to  make  a  good  equitable  defence,  the  plea  must  show  a  complete 
bar,  and  present  grounds  upon  which  a  perpetual  add  unconditional  in- 
junction would  be  granted  in  a  court  of  equity :  Mines  Royal  Societies 
V.  Magnay,  10  Exch.  489  ;t  Wodehouse  v.  Farebrother,  25  Law  Joum. 
Q.  B.  18;  Wood  v.  The  Copper-Miners  Company,  17  C.  B.  561  (E.  C. 
L.  R.  vol.  84).     [WiLLES,  J. — This  was  put  rather  upon  the  ground 
that  it  amounted  to  an  assignment.]     It  is  somewhat  analogous  to  a 
plea  of  foreign  attachment,  which,  in  Magrath  v.  Hardy,  6  Scott,  627, 
4  N.  C.  782  (E.  C.  L.  R.  vol.  38),  was  held  to  be  no  answer  unless  it 
showed  that  execution  Jiad  been  executed.     [Willes,  J. — That  turned 
upon  the  particular  terms  of  the  custom.     CocKBURN,  C.  J. — Is  it 
competent  to  the  French  creditor  to  substitute  himself  for  Simian,  and 
compel  the  defendaat  to  pay  the  debt  to  him?]    No:  it  is  a  mere  stop 
or  distringas,  which  may  be  removed  in  many  ways,  and  then  the  plain- 
tiff's right  would  revive ;  and  this  shows  that  the  plea  cannot  be  good 
either  as  a  legal  or  an  equitable  defence.     It  is  not  like  the  plea  in 
Gould  V.  Webb,  24  Law  Joum.  Q.  B.   205.     There,  the  defendant 
pleaded,  as  to  50Z.,  part  of  the  plaintiff's  demand,  &e.,  that  an  action 
had  been  brought  against  the  plaintiff  in  the  Supreme  Court  of  the  state 
of  New  York,  for  a  sum  exceeding  50Z. ;  that,  by  process  duly  issued 
out  of  the  said  court,  and  executed  on  the  defendant,  the  said  sum  of 
50/.  due  and  owing  from  the  defendant  to  the  plaintiff,  was  attached  in 
the  defendant's  hands,  according  to  the  laws  of  the  said  state,  to  satisfy 
the  demand  in  the  action ;  that  judgment  was  afterwards  recovered  in 
the  said  court,  and  execution  was  issued  to  the  sheriff  of  New  York, 
whereupon  the  defendant  was  obliged^  by  the  laws  of  the  state,  to  pajfy 
and  did  pay^  over  to  the  sheriff  the  value  of  the  said  sum  of  50/., 
deducting  the  necessary  expenses  of  the  ^attachment.     The  plea  ri^/>Qo 
further  alleged  that  the  plaintiff  and  the  defendant  were  citizens  ^ 
of  the  said  state,  and  the  defendant  was  resident  there,  and  subject  to 
the  jurisdiction  and  process  of  the  said  court;  and  that,  by  the  laws  of 
the  state,  the  defendant  was  discharged  and  acquitted  of  the  said  sum 
of  50/.     Lord  Campbell  said :  «  I  think  the  thirteenth  is  a  good  plea. 
It  substantially  avers  that  the  law  of  foreign  attachment  prevails  at 
New  York,  and  that  the  defendant  as  garnishee  had  by  process  of  law 
been  compelled  to  pay  over  to  the  sheriff  of  New  York  a  debt  of  50/. 
which  he  owed  to  the  plaintiff.     Pro  tanto,  I  think  that  is  a  goo<l 
answer  to  the  present  action." 

(a)  And  ma  Qibbons  «.  VonilloD,  8  a  B.  488  (B.  C.  L.  B.  toL  65). 
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Byle9y  Serjt.,  and  B.  Clarke^  in  support  of  the  rule. — ^It  10  enough 
that  the  plea  presents  a  fair  question.  It  may  be  open  to  a  demurrer, 
or  it  may  be  that  the  plaintiff  might  have  applied  under  the  52d  section 
of  the  Common  Law  Procedure  Act,  1852,  15  k  16  Vict.  c.  76,  to 
strike  it  out  as  an  embarrassing  plea.  This  action  is  brought  in  respect 
of  a  contract  made  and  to  be  performed  in  France,  and  the  interpreta- 
tion of  which  must  consequently  be  according  to  the  laws  of  that 
country :  and  it  appears  that  by  the  law  of  France  the  debt  may  be 
attached,  and  that  such  attachment  has  the  effect  of  completely  defeat- 
ing (until  removed)  the  remedy  of  the  creditor.  It  is  not  like  the  case 
put,  of  a  suspension  of  a  cause  of  action  by  consent  of  the  parties.  An 
attachment  under  the  Common  Law  Procedure  Act,  1854, 17  &  18  Vict 
c.  125,  s.  61,  may  be  pleaded.  [Crbsswell,  J. — Have  you  any 
authority  for  that  ?  Cockburn,  C.  J. — Could  the  creditor  in  this  case 
put  himself  in  the  place  of  the  plaintiff,  and  sue  the  debtor  ?  B.  Uoyd. 
— He  could  not.  By  the  law  of  France,  a  debt  may  be  attached  by 
what  is  called  an  arr^t.  By  another  proceeding,  called  a  saisie-arrSt, 
*ftQ4.1  ^^  creditor  may  entitle  himself  to  judgment  *and  execution.] 
^  At  all  events,  the  plaintiff,  by  applying  for  leave  to  reply  and 
demur,  admits  that  there  is  something  to  reply  to :  Trott  v.  Smith,  2 
DowL  N.  S.  278.  [Cresswell,  J. — In  Trott  v.  Smith,  an  application 
for  time  to  reply  was  held  to  be  a  waiver  of  an  objection  to  a  plea  on 
the  ground  that  it  was  not  issuable.  But  the  question  here  is,  whether 
the  plaintiff  precludes  himself  from  objecting  that  the  plea  is  not  issuable, 
by  merely  asking  leave  to  reply  and  demur.  We  must  consider  whether 
the  plea  is  issuable  or  not.] 

Per  Curiam. — We  think  the  rule  may  be  made  absolute,  upon  the 
defendant's  bringing  the  money  claimed  into  court  to  abide  the  order  of 
the  court  on  the  result  of  a  judgment  on  a  demurrer  to  the  plea. 

Lhyd. — The  defendant  should  abandon  the  other  pleas. 

Cockburn,  G.  J. — ^I  see  no  reason  why  the  defendant  should  be  shut 
out  from  his  set-off.  The  rule  must  be  made  absolute,  the  costs  to  abide 
the  event.  Rule  absolute  accordingly. 
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*Ia  the  Matter  of  the  Arbitration  between  EDWARD  BECK  j.^„^^ 

and  FRANCIS  JACKSOIT.    Jan.  28.  L  *•*"* 

Upon  a  nferenoe  to  thfoo  arbitrftton,  or  any  Iwo  of  thonit  anamutd  nudo  by  two,  in  the  abaeno* 
of,  and  without  flnally  oonsoltingi  the  third,  oannot  be  eapported. 

By  articles  of  agreement  made  the  26th  of  Augint,  1866,  between 
Edward  Beck,  of  Newcastle-npon-Tyne,  slater,  of  the  one  part,  and 
Francis  Jackson,  of  the  same  place,  agent,  of  the  other  part, — ^reciting 
that  disputes  and  differences  had  arisen  and  were  pending  between  the 
said  parties  thereto  touching  or  concerning  or  arising  out  of  certain 
goods  alleged  to  hare  been  sold  and  delivered  by  the  said  Edward  Beck 
to  the  said  Francis  Jackson,  and  at  his  request,  but  which  sale  and 
deliTery  were  disputed  by  the  said  Francis  Jackson,  and  in  order  to  put 
an  end  to  the  said  differences  and  disputes,  and  to  obtain  an  amicable 
adjustment  thereof,  the  said  parties  thereto  had  respectively  agreed  to 
refer  the  same  to  the  award,  arbitrament,  final  end,  and  determination 
of  John  Edward  Watson,  of  Newcastle-upon-Tyne,  architect,  a  person 
chosen  by  or  on  behalf  of  the  said  Edward  Beck,  and  John  Wardle,  of 
the  same  place,  architect,  a  person  chosen  by  or  on  behalf  of  the  said 
Francis'  Jackson,  and  to  iuch  third  per$an  as  $houtd  be  chosen  and  agreed 
upon  hy  the  said  John  Wardle  and  John  Edn^ard  Watson  h^ore  pro- 
ceeding on  the  said  reference^  to  arbitrate^  adjudge,  and  determine  jointly 
with  them  of  and  concerning  the  said  matters  in  difference,  in  manner 
thereinafter  mentioned, — it  was  witnessed,  that  the  said  Beck  and  Jack- 
sou  did  for  themselves  severally  and  for  their  respective  partners,  heirs, 
&c.,  agree  to  stand  to,  obey,  abide  by,  and  perform  the  award,  &c.,  of 
Wardle  and  Watson  and  of  such  third  person  as  should  be  chosen  by  them 
to  arbitrate,  adjudge,  and  determine  jointly  with  them  *a$  afore-  r^n^o 
said,  or  any  two  of  them,  of  and  concerning  all  the  said  matters  '- 
in  difference  between  the  said  parties  thereto,  so  as  the  said  award  of 
the  said  arbitrators,  or  any  two  of  them«  were  made  in  writing  under 
their  hands,  ready  to  be  delivered  to  the  said  parties  in  difference,  &c., 
on  or  before  the  14th  of  September  next,  or  on  or  before  such  subse- 
quent day  or  days  as  the  said  arbitrators,  or  any  two  of  them,  should  at 
any  time  or  from  time  to  time,  by  writing  under  then*  hands,  appoint  for 
making  and  publishing  their  award  in  the  premises,  and  which  award  of 
the  said  Wardle  and  Watson  and  such  third  person  as  aforesaid,  or  any 
two  of  them,  so  made  as  aforesaid,  should  be  binding,  final,  and  conclu- 
sive upon  all  the  said  parties  thereto,  and  their  respective  executors,  &c. : 
And  it  was  thereby  further  agreed  that  the  cost^  of  the  action  brought 
by  Beck  against  Jackson,  and  of  preparing,  engrossing,  stamping,  and 
executing  that  agreement,  and  of  the  said  reference,  and  of  the  award 
to  be  made  in  pursuance  thereof,  including  a  reasonable  compensation  to 
the  said  arbitrators  for  their  trouble,  should  be  in  the  discretion  of  the 
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Baid  arbitrators  or  any  two  of  theniy  who  should  by  their  said  awwd 
order  and  direct  by  whom  and  to  whom  and  in  what  proportions  and 
manner  the  same  should  be  paid,  &c.  &c. :  And,  further,  that,  if  either 
of  the  said  parties  in  difference  should  in  the  opinion  of  the  arbitrators, 
or  any  two  of  them^  by  non-attendance,  or  non-production  of  such  boob, 
papers,  or  writings  as  might  be  required  for  the  purposes  of  the  said 
reference,  or  in  any  other  manner,  wilfully  delay  or  impede  the  said 
arbitrators,  or  any  two  of  them^  in  proceeding  with  the  said  reference  or 
making  their  said  award,  the  said  arbitrators,  or  any  two  of  them,  should 
be  at  liberty  to  proceed  ex  parte,  after  two  days'  clear  notice  to  the 
party  or  parties  causing  such  delay  or  impediment  as  aforesaid,  &c. 
«RQ71  ^^^  ^^^  arbitrators  named  in  the  agreement  duly  ^appointed 
-*  one  Dobson  to  be  '^  the  umpire  or  third  party." 

On  the  19th  of  November,  1856,  two  of  the  arbitrators,  viz.  Dobson 
and  Watson,  made  an  award,  the  substance  of  which  was  as  follows : — 

^^  The  said  John  Edward  Watson,  John  Wardle,  and  John  Dobson, 
having  taken  upon  themselves  the  burthen  of  the  said  reference,  and 
having  on  divers  days  and  times  duly  heard  and  examined  the  said  re- 
spective parties  and  their  respective  witnesses,  and  having  duly  inspected, 
weighed,  and  considered  all  and  singular  the  books,  accounts,  and  state- 
ments by  them  the  said  parties  respectively  produced  and  given  in 
evidence  on  the  said  reference, — We,  the  said  John  Edward  Watson  and 
John  Dobson,  two  of  the  said  arbitrators,  do  make  and  publish  this  our 
award  in  writing  of  and  concerning  the  matters  so  referred  to  us  and  the 
said  John  Wardle,  in  manner  following,  that  is  to  say,  we  the  said  John 
Edward  Watson  and  John  Dobson,  two  of  the  said  arbitrators,  do  find 
and  award  that  there  is  now  due  and  owing  from  the  same  F.  Jackson 
to  the  said  E.  Beck  the  sum  of  138{.  17^.  5(2. ;  and  we  do  award,  order, 
and  direct,  that  the  dividend  now  payable  to  the  creditors  of  Thomas 
Alexander  of  Newcastle-upon-Tyne  aforesaid,  builder,  shall  be  received 
by  the  said  E.  Beck  for  and  in  respect  of  the  sum  of  1492.  2s.  5d, :  And 
we  do  further  award  and  direct  that  the  sum  of  82{.  5s.  4td,  shall  be  paid 
by  the  said  F.  Jackson  to  the  said  E.  Beck,  on,  &c.,  at,  &c.,  and  that  the 
receipt  of  the  said  dividend  and  of  the  said  sum  of  82/.  5s.  4c2.  shall 
be  accepted  by  the  said  E.  Beck  as  and  for,  and  the  same  is  hereby 
declared  by   us   the  «aid  J.   E.    Watson   and  J.  Dobson   to   be,  m 
settlement  of  all  disputes  and  differences  between  the  said  E.  Beck 
and    F.   Jackson,  and  referred   to   arbitration    in   and    by   the  said 
hereinbefore  recited  articles  of  agreement  as  therein  mentioned :  And 
*MR1  ^^  ^^^  ^^^^  ^'  ^'  Watson  and  J.  ^Dobson  do  further  award,  order, 
^  and  direct  that  the  said  E.  Beck  and  F.  Jackson,  shall  bear  and 
pay  their  own  respective  costs  of  and  about  the  action  brought  by  the 
said  E.  Beck  against  the  said  F.  Jackson,  and  of  preparing,  &c.,  the 
agreement,  and  of,  in,  and  about  the  reference  in  all  other  respects : 
And  we  do  further  award,  order,  and  direct  that  the  costs  and  chargea 
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of  the  said  arbitrators  in  and  about  the  said  reference,  and  the  costs 
and  charges  of  this  award,  amounting  together  to  722.  17».,  shall  in  the 
first  instance  be  borne  and  paid  by  the  said  E.  Beck,  and  the  said  F. 
Jackson  shall  repay  to  the  said  E.  Beck  the  sum  of  86Z.  8«.  6d,y  being 
one  moiety  of  the  said  sum  of  722.  17«.,  within  one  week  after  the  same 
shall  be  demanded  by  a  notice  in  writing  signed  by  the  said  E.  Beck." 

F.  Rtisaell,  on  a  former  day  in  this  term,  obtained  a  rule,  on  behalf 
of  Mr.  Jackson,  calling  upon  Beck  to  show  cause  why  the  award  should 
not  be  set  aside,  on  the  grounds — ^first,  that  the  same  was  made  by  two 
of  the  arbitrators  without  notice  to  the  third,  and  without  dissent  by  him 
to  its  terms,  or  his  withdrawal  from  the  reference,-— HBecondly,  that  the 
same  was  made  by  an  arbitrator  who  had  not  attended  all  the  meetings, 
— ^thirdly,  that  the  same  was  made  before  the  case  was  closed,  and  with- 
out affording  Jackson  an  opportunity  of  producing  his  witnesses, — ^fourthly, 
that  a  meeting  was  held  of  which  Jackson  had  no  notice, — fifthly,  that 
Beck  and  his  witnesses  were  examined  in  the  absence  of  Jackson,  and 
without  his  being  allowed  to  be  present, — sixthly,  that  there  was  an 
excess  of  jurisdiction  in  giving  any  direction  as  to  dividends.  The  mo- 
tion was  founded  upon  the  afiSdavits  of  Jackson  and  of  Wardle  (one  of 
the  arbitrators),  which  clearly  showed  that  the  award  had  been  made  by 
Dobson  and  Watson  without  consulting  Wardle  or  giving  Jackson  an 
opportunity  to  produce  '^'evidence  which  he  had  intimated  that  it  r^c/mq 
was  his  intention  to  offer.  ^ 

O,  Pollock  now  showed  cause. — ^With  respect  to  the  last  ground  of 
objection,  it  is  one  which^  might  very  well  have  been  urged  by  Beck,  if 
he  were  moving  to  set  aside  the  award  for  uncertainty ;  but  it  hardly 
lies  in  the  mouth  of  Jackson  to  object  that  the  direction  as  to  the  mode 
of  payment  was  not  within  the  compass  of  so  general  a  reference  as  this. 
[Crbsswbll,  J. — Suppose  Alexander  objected,  and  Beck  did  not  receive 
the  562. 12s.  1(2.,  would  Beck  be  concluded  to  that  extent  as  against  Jack- 
son ?]  Clearly  he  would.  [Gresswbll,  J. — It  seems  to  me  that  the 
arbitrators  have  left  it  altogether  uncertain  whether  they  meant  to  fix 
Jackson  with  the  whole  amount  of  1382.  17«.  5d.,  or  tfiat  he  should  be 
liable  only  for  the  balance,  and  that  that  balance  'and  the  prospect  of 
obtaining  the  562. 12s.  Id.  from  the  dividend  should  be  taken  in  satisfac- 
tion  of  the  whole.  The  circumstance  of  Beck's  ligreeing  that  the  award 
shall  be  good  in  that  respect^  does  not  preclude  the  other  party  from 
contending  that  it  is  bad.]  The  award  specifically  mentions  the  sum 
which  Jackson  is  to  pay.  [Crowdbr,  J. — How  long  is  Jackson  to  be 
left  in  doubt  as  whether  he  is  liable  for  the  whole  sum  awarded,  or  for 
the  balance  only  ?]  It  is  submitted  he  could  never  be  called  upon  under 
thii  award  to  pay  more  than  the  822.  6s.  4(2.  [Growbeb,  J. — I  doubt 
that.  Crbsswbll,  J. — This  difficulty  may  probably  be  got  over  by 
sending  the  matter  back  to  the  arbitrators.]  All  the  other  objections 
are  completely  answered  by  the  affidavits  of.  Beck,  of  his  attorney,  and 
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of  Wardle ;  which  show  that  ample  opportunity  waa  giyea  to  JackaoD 
to  prodaoe  any  additional  evidence  he  might  have,  that  no  complaint  ma 
ever  made  by  him  aa  to  the  mode  in  which  the  proceedings  were  bebg 

*7001  ^®^^^<^^^^9  ^^^  ^^^  *^^  circumstance  of  the  award  having  been 
^  made  by  Dobaon  and  Watson  only  was  owing  to  the  abaence  o( 
Wardle  from  Newcastle  on  the  last  day  of  the  extended  time  f<Mr  pnbli- 
oation. 

Crbsswsll,  J. — I  find  the  rale  thus  stated  in  Russell  on  Arbitratio]i« 
p.  209, — speaking  of  the  duty  of  joint  arbitrators, — "As  they  most  all 
act,  so  must  they  all  act  together.    They  must  each  be  present  at  oTerj 
meeting ;  and  the  witnesses  and  the  parties  must  be  examined  in  tlw 
presence  of  them  all ;  for  the  parties  are  entitled  to  have  reoourae  to 
the  arguments,  experience,  and  judgment  of  each  arbitrftjtor.  at  every 
stage  of  the  proceedings  brought  to  bear  on  the  minds  of  his  fellow 
judges,  so  that  by  conference  they  shall  mutually  assist  each  other  in 
arriving  together  at  a  just  decision :  Plows  v.  Middleton,  6  Q.  B.  845 
(E.  G.  L.  R.  vol.  5,);  Little  v.  Newton^  9  Dowl.  R  0.  437,  2  M.  &  G. 
851  (K  0.  L.  R.  vol.  40),  2  Scott,  N.  R.  509;  Stalworth  v.  Inns,  13 
M.  &  W.  466,t  2  D.  &  L.  428.    So  necessary  is  it  that  the  arbitrators 
should  act  jointly,  that^  where  referees  in  the  case  of  a  joint  arbitration 
agreed  to  carry  on  their  inquiries  apart,  and  to  examine  the  witnesses 
aeparately,  and,  if  they  concurred  in  the  result^  to  decide  accordingly, 
— it  was  laid  down  by  the  court  that  such  a  course  of  proceeding  would 
not  be  sanctioned  in  any  instance,  but  that  an  award  made  on  facts  so 
ascertained  would  be  set  aside  as  procured  by  ^  undue  means/  smoe 
such  a  mode  of  examination  was  a  departure,  not  merely  from  estab- 
lished courses  of  procedure,  but  from  natural  justice:  Plows  «•  Middle- 
ton.    If  two  arbitrators  meet  and  agree  on  the  terms  of  an  award,  though 
they  afterwards,  when  it  is  drawn  up,  fix  their  respectiye  signatures  to 
it  at  different  times  and  different  places,  the  Court  of  Common  Pleas 
seem  inclined  to  doubt  whether  they  woidd  hold  aa  award  void  for  the 
*7011  ^^J®^^^^  ^^^  ^^^  execution  ought  to  hayebeen  by  both  ^together: 
^  Little  V,  *Newton.    But,  in  a  late  case, — Stalworth  u«  Inns,— 
the  Court  of  Exchequer  were  strongly  of  opinion  that  the  award  should 
have  been  reduced  into  writing  by  the  eommon  consent  of  the  arbitn- 
tors,  and  jointly  executed  by  them ;  on  the  principle  that  the  law  re< 
quired  every  judicial  act  done  by  several  should  be  completed  in  the 
presence  of  each  other,  and  that,  in  the  case  of  arbitrators,  it  was  pos- 
sible that  at  the  last  moment  one  might  change  his  opinion.    The  ooort 
added  a  hope,  that,  having  had  this  intimation  from  the  courts  arbitra- 
tors would  in  future  take  care  that  the  execution  of  the  award  should  be 
joint" 

F.  iittSseS.— That  doctrine  has  since  recdved  confirmation  by  tho 
Court  of  Queen's  Bench  in  a  case  of  In  re  Lord  and  Lord,  5  BIlis  k  B. 
404  (K  C.  L.  R.  ToL  85),  whera  Coleridge,  J»,  in  delivering  the  jadg- 
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ment  of  the  court,  says :  ^^  It  is  now  clearly  established,  that  erery 
judicial  act  to  be  done  by  two  or  more,  must  be  completed  in  the  pres- 
ence of  all  who  do  it ;  f6r,  those  who  are  to  be  affected  by  it  have  a 
right  to  the  united  judgment  of  all  up  to  the  very  last  moment.  In 
Stalworth  v.  Inns,  where  it  was  sought  to  set  aside  an  award'  on  the 
ground  that  the  two  arbitrators  had  exectited  it  at  different  times  and 
places,  the  Court  of  Exchequer  refused  to  do  so  because,  if  they  did^ 
there  could  be  no  appeal  against  their  decision ;  but  they  intimated  that 
they  would  grant  no  attachment^  nor  make  any  order  for  payilient  of  the 
sum  awarded.  They  left  the  party  to  bring  his  action,  expressing  a  hope 
that,  the  strong  opinion  of  the  court  being  known,  arbitrators  would  in 
future  take  care  that  their  execution  was  joint.  It  appears  to  us  that 
what  is  true  of  the  execution  of  the  award  by  arbitrators^  is  equally 
true  of  their  appointment  of  an  umpire  s  this  is  a  judicial  act  of  the  last 
importance  to  the  parties  who  intrust  them  with  the  absolute  power 
*of  constituting  the  judge  who  is  to  decide  the  controversy  between  t^'tq^ 
them,  about  whose  appointment  the  arbitrators  may  difffer  up  to  '- 
the  last  moment,  and  about  which  the  parties  have  a  right  to  the  ex^ 
cise  of  their  joint  judgment  up  to  its  entire  completion,  "(a) 

CrbsswsIiL,  J. — ^I  think  it  is  impossible  to  get  over  this  objection 
The  rule  to  set  aside  the  award  must  be  made  absolute. 

The  rest  of  the  court  concurring.  Rule  absolute. 

(a)  And  mv  Petenon  «.  Ajrn,  14  C.  B.  S6S  (&  OL  L.  R.  toL  78). 


M'lnioy  V.  BeDcdict,  11  Johns.  402 ;  7  Cowen,  290 ;  Crofoot  v.  Allen,  2  Wen«* 

Sbort  V.  Pratt,  6  Mass.  496 ;  Walker  v.  dell,  494 ;  Hoff  v.  Taylpr,  2  Southard, 

Melcher,  14  Mass.  149 ;  Yates  v.  Rus-  829 ;  Carpenter  v.  Wood,  1  Metoalf> 

sell,  17  Johns.  461 ;  Aekley  v.  Finch,  409. 


O'BRIEN  V.  SIB  WILLIAM  HENRY  DON,  Bart.    Jan.  81. 

Tbtt  dflfandani  was  snrrested  on  a  oa«  n.  npo'o  a  J«dgm«nt  d)taiiied  against  him  in  this  oonrt,  and 
was  discharged  by  order  of  a  Judge,  on  the  ground  that  he  had  at  the  time  of  the  arrest  ob;- 
taiined  his  protection  flrom  process  nnder  a  Scotch  seqaestration.  Upon  a  motion  to  rescind 
that  order,  and  for  leave  to  Issue  another  ea.  ea. : — ^Beld,  that  it  was  not  competent  to  thil 
court  td  inquire  into  the  trading  upon  which  the  sequestntion  was  founded,— although  fhuiS 
was  suggested.  • 

In  the  year  1850,  the  plaintiff  obtained  a  jadgment  against  the 
defendant  in  this  eonrt  for  9207.  4s.  The  defendant  shordy  afterwards 
went  to  reside  in  the  United  States,  and  remained  there  until  sometime 
in  the  year  1855,  when  he  came  to  this  country  for  about  three  weeks, 
and  then  went  to  Germany,  where  he  continued  to  reside  until  tho  begins 
ning  of  1856.  Jn  May  last  he  went  to  Edinburgh  for  the  purpose  of 
performing  as  an  actor  at  the  theatre  there,  where  he  presented  a  potu 
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tion  for  seqaestration  to  the  Lord  Ordinary,  under  the  statutes  2  ft  3 
Vict.  c.  41,  and  16  k  17  Vict.  c.  68,  in  which  petition  he  was  described 
as  a  ^^  trader,  underwriter,  and  dealer  in  stock."  A  sequestration  wa6 
duly  awarded  upon  that  petition  on  the  5th  of  July,  and  a  warrant  of 


*703] 


'protection  granted  to  the  defendant  ^^  against  arrest  or  impris- 


onment for  civil  debt;  until  the  meeting  of  the  creditors  for  the 
election  of  a  trustee."  A  meeting  of  the  defendant's  creditors  accord* 
ingly  took  place  on  the  25th  of  July,  when  a  trustee  was  duly  elected ; 
and  at  that  meeting  the  defendant  made  a  proposal  for  the  consideratioD 
of  the  creditors  at  the  next  meeting,  of  4«.  in  the  pound,  to  be  paid  in 
three,  six,  and  twelve  months ;  and  the  majority  in  number  and  value 
of  the  creditors  then  present  at  that  meeting  resolved  that  the  personal 
protection  of  the  defendant  ought  to  be  renewed  for  one  year ;  and  a 
renewal  of  his  protection  was  accordingly  granted. 

On  the  29th  of  July,  the  defendant  was  arrested  by  an  officer  of  the 
sheriff  of  Lancashire,  under  a  ca.  sa.  on  the  above  judgment,  purport- 
ing to  be  issued  by  the  plaintiff  in  person,  though  in  truth  issued  by  a 
clerk  of  Messrs.  Lewis  &  Lewis.  The  sheriff  declining  to  discharge  the 
defendant  out  of  custody,  upon  the  production  of  the  proceedings  in 
the  sequestration  and  the  warrant  of  protection,  a  summons  was  taken 
out  calling  upon  the  plaintiff  to  show  cause  why  the  defendant  should 
not  be  discharged,  which  summons  was  duly  served  at  the  office  of 
Messrs.  Lewis  &  Lewis,  as  the  plaintiff's  attorneys ;  and  on  the  Slst 
Crowder,  J.,  <<  upon  hearing  counsel  for  the  defendant,  and  the  attor- 
neys or  agents  for  the  sheriff  of  Lancashire,  and  upon  reading  the 
several  affidavits  of  the  defendant  and  J.  H.  Wilton,"  ordered  that  the 
defendant  be  discharged  immediately  from  custody,  <<  with  costs  to  be 
paid  by  the  sheriff,  unless  the  sheriff  should  satisfactorily  answer  the 
affidavit  of  J.  H.  Wilton  in  a  week  after  having  a  copy  thereof."  On 
the  22d  of  August,  a  summons  was  obtained  to  rescind  that  order :  thU 
summons  came  on  for  hearing  before  Bramwell,  B.,  on  the  29th,  and 
was  by  him  referred  to  the  court. 

*7041  *'S^^>  Serjt.,  in  Michaelmas  Term  last,  instructed  by  Messrs. 
-'  Lewis  &  Lewis  as  attorneys  for  the  plaintiff,  obtained  a  rule 
calling  upon  the  defendant  to  show  cause  why  the  order  of  Crowder,  J., 
should  not  be  set  aside,  and  why  the  plaintiff  should  not  be  at  liberty 
to  issue  a  new  writ  of  ca.  sa.  against  the  defendant.  The  affidavits 
upon  which  the  rule  was  obtained  were  those  of  the  plaintiff  and  of  Mr. 
J.  6.  Lewis.  The  former  pledged  his  belief  that  the  sequestration  was 
founded  on  a  fraudulently  alleged  trading,  and  was  obtained  for  the 
purpose  of  protecting  the  defendant  from  arrest  at  his  suit,  and  not 
with  the  intention  of  bonfi  fide  carrying  o^t  the  objects  thereof;  that 
he  (the  plaintiff)  had  been  acquainted  with  the  defendant  for  manj 
years,  and  that  during  the  whole  of  such  period  the  defendant  never 
was  a  trader  ;  and  that  the  debts  proved  under  the  sequestration  were 
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none  of  them  trade  debts,  but  were  all  debts  due  to  private  personal 
{Hends  of  the  defendant.  Mr.  Lewis's  affidavit  stated,  that,  on  the 
summons  to  discharge  the  defendant  from  custody  being  served  at  his 
office,  it  was  returned  to  the  defendant's  attorneys  with  an  intimation, 
that,  as  the  ca.  sa.  was  sued  out  by  the  plaintiff  in  person,  he  could  not 
appear  to  the  summons ;  and  that  his  partner  and  himself  had  been  in- 
structed by  the  plaintiff  to  appear  as  his  attorneys  upon  this  application 
since  the  31st  of  July. 

Montague  Smith,  Q.  C,  now  showed  cause.(a) — ^The  defendant  was 
clearly  entitled  to  be  discharged  from  custody  upon  the  production  of 
the  warrant  of  protection :  Jones  v.  Anstruther,  1  Exch.  867.t  The 
18th  section  of  the  2  &  8  Vict.  c.  41,  enacts  <<  that  the  warrant  grant* 
ing  *protection  or  liberation,  or  a  copy  thereof  certified  by  one  of  t^ptqc 
the  bill  chamber  clerks,  shall  protect  or  liberate  the  debtor  from  ^ 
arrest  or  imprisonment  in  Great  Britain  and  Ireland  and  Her  Majesty's 
other  dominions,  for  civil  debt  contracted  previous  to  the  date  of 
sequestration ;  but  such  warrant  of  protection  or  liberation  shall  not  be 
of  any  effect  against  the  execution  of  a  warrant  of  arrest  or  imprison- 
ment in  meditatione  fugse,  or  ad  factum  prsestandum,  or  for  any  criminal 
act."  The  affidavits  upon  which  this  rule  was  obtained  disclose  no 
ground  upon  which  this  court  can  inquire  into  the  validity  of  the  pro- 
tection granted  to  the  defendant.  [Williams,  J. — Suppose  an  appli- 
cation were  made  to  discharge  a  party  from  arrest  here,  on  the  ground 
that  he  had  obtained  a  certificate  in  the  Court  of  Bankruptcy,  would  it 
be  any  answer  to  say  that  the  defendant  was  not  a  trader  ?]  Clearly 
not.  This  court  cannot  upon  a  motion  of  this  sort  try  the  validity  of 
the  proceedings  under  the  sequestration.  If  any  imposition  has  been 
practised  upon  the  Scotch  court,  the  remedy  must  be  sought  there. 

Shee,  Serjt.,  in  support  of  the  rule. — The  grounds  of  this  motion  are, 
that  the  order  for  the  defendant's  discharge  from  custody  was  obtained 
upon  an  ex  parte  application,  and  without  notice  to  the  plaintiff;  and 
that  the  sequestration,  and  the  consequent  protection,  were  fraudulently 
obtained,  the  defendant  having  by  his  petition  falsely  represented  him- 
self  to  be  *'  a  trader,  underwriter,  and  holder  of  Railway  and  other  stock, 
and  as  such  within  the  description  of  persons  whose  estates  might  be 
sequestered,  as  contained  in  the  2  &  8  Vict.  c.  41,"  when  in  point  of 
fact  he  was  not  and  never  had  been  a  trader  at  all.  First, — as  to  the 
want  of  notice.  Messrs.  Lewis  &  Lewis  not  being  the  plaintiff's  attor- 
neys at  that  time,  the  summons  should  have  been  served  upon  the 
plaintiff  himself.  [Smith — The  affidavits  show  ^numerous  com-  r^^n/. 
munications  with  Messrs.  Lewis  &  Lewis,  in  which  they  were  as-  ^ 
sumed  to  be,  and  were  treated  as,  the  plaintiff's  attorneys.     Cress- 

(a)  It  appeared  by  the  affidavita  that  the  plaintiff  had  been  outlawed,  at  the  rait  of  one  Ford, 
on  the  24th  of  May,  1840,  and  that  the  outlawry  waa  tkoi  formally  reversed  until  the  15th  of 
October  last 
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WELL,  J. — Is  there  not  an  objection  a  little  higher  np  ?  Can  an  oatlair 
issue  a  writ  in  person  ?]  Substantially  the  outlawry  was  long  since  gone, 
though  the  formal  entry  of  reversal  appears  not  to  have  been  made  until 
the  15th  of  last  October.  [One  of  the  Messrs.  Lewis,  who  was  in  court, 
admitted  that  the  ca.  sa.  was  usued  by  his  clerk  with  his  sanction,  he  hav- 
ing an  interest  in  the  judgment.]  The  main  point  arises  from  the  seques- 
tration. Although  the  courts  of  tins  country  give  full  faith  and  credence 
to  the  judgment  or  adjudication  of  a  foreign  court  of  competent  juris^e- 
tion ;  yet,  if  it  is  shown  that  such  judgment  or  adjudication  has  been 
fraudulently  obtained  for  the  purpose  of  defeating  or  evading  the  process 
of  our  courts,  the  party  will  not  be  allowed  to  avail  himself  of  it.  The 
validity  of  a  foreign  judgment  may  always  be  inqxdred  into,  where  fraad 
is  suggested :  The  Bank  of  Auatralasia  v.  Ehrding,  SL  C.  B.  661  (E.  C. 
L.  R.  vol.  67).  [Cbssswbll,  J. — That  is  where  you  are  seeking  to 
enforce  it  here.]  The  affidavits  upon  idiich  this  rule  was  obtained  dis* 
tinctly  allege  that  the  defendant  was  not  a  trader,  and  that  his  aasinnptioii 
of  trading  was  a  mere  sham;  and  he  makes  no  affidavit  in  answer, 
[GbbsswblLi  J.—  How  can  we  inquire  into  that  here?  In  the  case  of 
Barrow  v.  Poile,  1  B.  A;  Ad.  629,  the  after^acquired  goods  of  a  certifi- 
cated bankrupt  having  been  taken  in  execution  for  a  debt  which  might 
have  been  proved  under  the  commission,  the  court,  on  motion,  set  aside 
the  fi.  fa.,  and  refused  to  pat  the  bankrupt  to  an  auditft  querelfii  though 
it  was  stated  on  behalf  of  the  creditor  that  the  bankruptcy  was  collusive^ 
and  that,  in  an  action  by  the  assignees,  a  jury  had  found  against  the 
plaintiffs  as  to  the  fact  of  the  trading.  Lord  Tenterden,  in  giving  jvdg* 
ment,  there  says, — ^^  It  is  expressly  enacted  by  the  121st  section  of 'the 

^'^OT!  ^^^^^  [^  ^'  ^'  ^'  ^^]'  ^^  '^'every  bankrupt  who  shall  have  8ll^ 
-*  rendered  and  conformed  himself,  and  obtained  his  certificate^ 
shall  be  discharged  from  all  debts  due  by  him  when  he  became  bankrapt, 
and  from  all  demands  provable  under  the  commission.  This  judgment- 
debt  was  clearly  so  provable.  It  is  admitted,  that,  if  an  action  had 
been  brought  on  this  judgment,  the  defendant  might  have  pleaded  his 
bankruptcy  and  given  the  certificate  in  evidence,  and  that  the  certificate 
would  have  been  conclusive ;  and  also,  that,  if  he  had  been  taken  in 
execution  upon  the  judgment,  or  detained  in  prison  upon  it,  he  might 
have  been  discharged  by  a  judge  on  production  of  his  certificate,  in  which 
case  also  it  would  have  been  conclusive.  But  it  is  said  the  certificate  is 
conclusive  in  these  cases  only.  Whether  the  language  of  the  126th 
section  is  sufficiently  general  to  include  the  present  case  or  not,  does 
not  seem  to  me  to  be  very  material ;  it  points  out  the  course  of  proceed- 
ing in  particular  instances,  but  it  cannot  control  the  general  words  of 
the  12l8t  section ;  and,  it  being  manifest  that  the  plaintiff 's  demand  is 
one  which  might  have  been  proved  under  the  commission,  I  think  we 
should  not  give  effect  to  the  words  of  that  section,  which  provides  that 
the  bankrupt  obtaining  his  certificate  shall  be  discharged  from  eveij 
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demand  provable  nnder  the  commiBsion,  if  we  were  to  reject  the  prosdnt 
application,  and  put  the  defendant  to  the  course  which  has  been  suggested* 
If  the  certificate  could  be  brought  within  any  of  the  cases  specified  in 
the  130th  section,  where  it  is  declared  that  a  certificate,  if  obtained,  shall 
be  Toid,  as,  by  gaming  or  oliher  misconduct  of  the  bankrupt,  the  ques* 
tion  would  be  very  different :  but  nothing  of  this  kind  is  suggested :  the 
only  endeavour  here  is,  to  throw  a  doubt  upon  the  trading  and  petitioning 
creditor's  debt,  "(a)]  '^It  must  be  confessed  that  there  would  be  p^cyaq 
great  difficulty  in  distinguishing  that  case  from  the  present.  *- 

CocKBU&ir,  C.  J. — I  am  of  opinon  that  this  rule  must  be  discharged. 
The  case  of  Barrow  v.  Poile  is  directly  ia  poiat.  The  protection  granted 
under  the  Scotch  Sequestratioa  Act,  2  &  8  Vict  c.  41,  s.  18,  is  quite 
analogous  to  the  certificate  under  the  205th  section  of  our  Bankrupt  Act^ 
\2  k  18  Vict.  c.  106.  It  is  clearly  established,  that,  where  a  bankrupt 
has  obtained  his  certificate,  the  petitioning  creditor's  debt,  the  tradings 
or  the  act  of  bankrupt<7,  cannot  be  called  in  question  in  a  proceeding 
Ifte  this.  The  principle  is  the  same  as  applied  to  the  warrant  of  pro- 
tection  granted  under  a  Scotch  sequestration. 

G&BSSWELL,  J.— I  am  entirely  of  the  same  opinion.  With  respect  to 
the  notice,  I  think  Messrs.  Lewis  were  the  proper  persons  to  receive 
notice  of  the  summons  for  ^e  defendant's  discharge  from  custody. 
Although  they  might  not  strictly  speaking  be  his  attorneys,  tliey  clearly 
were  his  agents  for  that  purpose. 

The  rest  of  the  court  concurring,  Rule  discharged,  witii  costs. 

(a)  And  ma  PenoeU  «.  Butler,  Id  0.  B.  209  (E.  C.  L.  R.  toL  8S).  By  the  2(Hh  iection  of  Uw  If 
A  IS  Vict  e.  119,  it  ia  MMled  that  a  trader  petitioning  for  an  a4}iidieation  of  bankruptcy  ihaU 
fovChwith  after  illing  hie  petition,  and  before  a^ndieation,  make  it  appear  to  the  eatiefaction  of 
tlie  court  that  kit  avaUahU  ettate  U  tuffieient  to  prodmee  1502.  at  ^  UoH  .—Held,  that  the  ded- 
■ton  of  the  Court  of  Bnkmptey  at  to  valne  if  oo&oluive» 
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To  a  declaration  upon  an  indenture,  described  as  nude  between  &.  0.  of  the  first  part,  Ui« 
defendant  and  one  T.  L.  of  the  second  part,  and  the  plaintiflii  of  the  tbird  part,  whereby  the 
defendant  and  T.  L.  jointly  and  sererally  covenanted  with  the  plaintiffs  for  the  payment  by 
B.  G.  of  certain  annual  preminms, — ^the  defendant  (setting  out  the  indentare  in  hsBC  rerba, 
showing  that  it  was  made  between  R.  G.  of  the  first  part,  the  defendant  and  T.  L.  ami  one 
Femne  of  the  second  part,  and  the  plaintiffs  of  the  tbird  part)  pleaded  *'tbat  the  said  indent, 
tare  was  made  and  executed  by  him,  in  the  faith  that  Pearoe  should  join  therein  or  execute 
the  samoi  and  that  Pearoe  never  did  join  therein  or  execute  the  same  :^— Held,  bad,  it  not 
appearing  that  the  defendant's  execution  of  the  deed  was  ttpcn  eonditioa  that  his  exeoutfoa 
thereof  should  be  void,  if  the  deed  was  not  executed  by  Pearee,  the  other  co-surety. 

The  plaintiffs  replied,  "on  equitable  grounds,"  that,  after  the  making  and  executing  of  the 
indentare  in  the  plea  mentioned  by  the  defendant  and  R.  O.  and  T.  L.,  and  before  the  tfano 
for  payment  of  the  instalments  had  arrived,  R.  G.,  the  defendant,  and  T.  L.,  baring  noticf 
that  Pearee  bad  not  joined  in  nor  executed  the  indenture,  by  a  note  in  writing  consented  and 
agreed  that  they  would  be  liable  upon  the  indenture,  and  that  their  execution  thereof  should 
be  valid  and  binding  upon  them  although  Pearoe  had  not  executed  it;  and  that  the  plainttfil 
relied  aaCi  acted  upon  such  consent  and  agreement: — Qucnrt,  whether  the  replication  shewed 
■ay  equitable  answer  to  the  plea,  if  well  pleaded  t 
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Thb  declaratioii  stated,  that,  on  the  7th  of  February,  1844,  by  a 
certain  indenture  made  between  one  Robert  Ooodwin  of  the  first  part, 
and  the  defendant  and  one  Thomas  Lawson  of  the  second  part,  and  the 
plaintiiF's  and  Sir  G-.  W.  Presoott,  Bart.,  since  deceased,  of  the  third 
part, — after  reciting  that  the  said  Robert  Goodwin  had  effected  a  pohcy 
of  assurance  on  his  own  life  in  the  Anchor  Life  Assurance  Oompanj, 
whereby  the  funds  and  other  property  of  the  said  company  were  charged 
with  and  rendered  subject  and  liable  to  the  payment  to  the  executors, 
>  administrators,  or  assigns  of  the  said  Robert  Goodwin,  of  the  sum  of 
600/.,  within  three  months  after  satisfactory  proof  of  his  decease,  subject 
to  the  payment  of  the  annual  premium  and  to  the  provisions  in  the  said 
policy  expressed;  and  reciting  that  the  said  Robert  Goodwin  had  agreed 
with  the  plaintiffs  and  the  said  Sir  G.  W.  Prescott  for  the  loan  of  85/., 
on  the  security  of  an  assignment  of  the  said  policy,  and  the  Joint  and 
$everal  covenants  of  the  said  Robert  G-oodwin  and  the  defendant  and  the 
said  Thomas  Lawson, — it  was  witnessed,  that,  in  consideration  of  the 

*7t(f\  ^^^  ^^  ^^'*  P^^  ^^  *^^^  ^^  Robert  Goodwin  by  the  plaintifi 
-'  and  the  said  Sir  G-.  W.  Prescott,  he  the  said  Robert  Goodwin  did 
thereby  assign  unto  the  plaintiffs  and  the  said  Sir  G.  W.  Prescott  the 
said  recited  policy,  and  the  moneys  thereby  assured,  and  all  bonuses, 
benefit,  and  advantage  to  be  had  or  received  therefrom,  to  have,  hold, 
receive,  and  take  the  said  policy,  moneys,  and  premises  unte  the  plain- 
tiffs, subject  to  the  proviso  thereinafter  contained,  that  is  to  say,  provided 
always,  that,  in  case  the  said  Robert  Goodwin,  his  heirs,  executors,  or 
administrators,  should  pay  to  the  plaintiffs  and  the  said  Sir  G.  W. 
Prescott,  their  executors,  administrators,  or  assigns,  the  said  principal 
sum  of  85/.,  by  equal  quarterly  payments  of  7/.  10«.  on  each  succeeding 
7th  of  May,  7th  of  August,  7th  of  November,  and  7th  of  February, 
until  the  whole  of  the  said  principal  sum  should  be  paid,  together  with 
interest  at  5/.  per  cent,  per  annum  on  so  much  of  the  said  principal  sora 
as  should  from  time  to  time  remain  unpaid, — the  first  of  such  instalments 
to  be  paid  on  the  7th  of  May  then  next, — then  and  in  that  case,  and 
the  covenants  thereinafter  contained  being  fully  performed,  the  said 
indenture  and  the  assignment  thereby  made,  should  be  null  and  void; 
and  the  defendant  did  thereby  covenant  with  the  plaintiffs  and  the  said 
Sir  G.  W.  Prescott,  that  they  the  said  Robert  Goodwin  and  the  defend- 
ant and  the  said  Thomas  Lawson,  or  some  or  one  of  them,  or  their  or 
some  or  one  of  their  executors  or  administrators,  would  pay  to  the 
plaintiffs  and  the  said  Sir  G.  W.  Prescott,  their  executors,  administra- 
tors, or  assigns,  the  said  instalments  and  interest  on  the  several  days 
and  times  aforesaid,  and  that,  if  default  should  be  made  in  payment  of 
any  or  either  of  the  said  instalments  and  interest,  or  any  part  thereof 
as  aforesaid,  then  that  that  they  the  said  Robert  Goodwin  and  the 
defendant  and  the  said  Thomas  Lawson,  or  some  or  one  of  them,  their 
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rr  some  or  one  of  their  executors  or  administrators,  would  ^pay  r^.j-,-, 
to  the  plaintiffs  and  the  said  Sir  G.  W.  Prescott,  their  executors,  '- 
administrators,  or  assigns,  upon  request,  the  whole  of  the  said  principal 
sum  and  interest,  or  so  much  thereof  as  should  remain  unpaid;  and 
did  further  covenant  that  they  the  said  Robert  Goodwin  and  the 
defendant  and  the  said  Thomas  Lawson,  or  some  or  one  of  them,  their 
or  some  or  one  of  their  executors  or  administrators,  would,  from  time 
to  time  during  the  life  of  the  said  Robert  Goodwin,  until  all  moneys 
secured  by  the  said  indenture  should  be  fully  paid  and  satisfied,  pay  the 
premiums,  duty,  and  expenses  which  ought  to  be  paid  for  keeping  the 
said  policy  on  foot,  or  for  effecting  and  keeping  on  foot  any  renewed  or 
substituted  policy :  That  the  said  Robert  Goodwin  and  the  defendant 
and  the  said  Thomas  Lawson  had  not,  nor  had  any  or  either  of  them,  paid 
the  said  sum  of  85{.,  or  any  part  thereof,  or  any  interest  on  the  same, 
or  any  part  thereof,  and  the  whole  of  the  said  principal  sum,  and  all 
such  interest  as  aforesaid  respectively  remained  and  were  wholly  due 
and  unpaid,  contrary  to  the  covenant  of  the  defendant  in  that  behalf: 
That,  although  all  the  moneys  secured  by  the  said  indenture  had  not 
been  fully  paid  and  satisfied,  and  although  in  the  lifetime  of  the 
said  Robert  Goodwin  a  certain  premium,  to  wit,  the  sum  of  142.  12«., 
was  forgotten  and  ought  to  have  been  paid  for  keeping  the  said  policy 
on  foot,  the  said  Robert  Goodwin  and  the  defendant  and  the  said  Thomas 
Lawson  did  not,  nor  did  any  of  them,  pay  the  said  premium,  or  any  part 
thereof,  but  default  was  made  in  the  payment  thereof,  contrary  to  the 
said  covenant  of  the  defendant  in  that  behalf:  And  that,  by  reason  of 
the  premises,  the  plaintiffs  and  the  said  Sir  G.  W.  Prescott  were  entitled 
to  receive  the  amount  of  the  said  last-mentioned  premium,  but  the  said 
Robert  Goodwin  and  the  defendant  and  the  said  Thomas  Lawson  had 
not  nor  had  either  of  them  paid  the  same,  or  any  part  thereof,  but  the 
same  remained  and  was  wholly  due  *and  unpaid,  contrary  to  the  r^,tj-iQ 
defendant's  covenant  in  that  behalf:  And  the  plaintiff  claimed  ^ 
200?. 

Second  plea,  that  the  indenture  in  the  declaration  mentioned  was  and 
is  in  the  words  and  figures  following. — ^^This  indenture,  made  the 
seventh  day  of  February,  1844,  between  Robert  Goodwin,  of,  &c.  (who 
is  hereinafter  for  the  sake  of  brevity  styled  ^  the  said  borrower'),  of  the 
first  part,  Henry  Lawson,  of,  &c.,  Thomas  Lawson,  of,  &c.,  and  Joseph 
Pearce,  of,  &c.  (sureties  of  the  borrower),  of,  the  second  part,  and 
Nathaniel  Gamberlege,  of,  &c..  Sir  G.  W.  Prescott,  of,  &c.,  and  Edward 
Baylis,  of,  &c.,  of  the  third  part :  Whereas,  by  a  policy  of  assurance 
of  the  Anchor  Life-Assurance  Company,  dated  the  6th  of  July,  1848, 
and  numbered  2T5,  the  funds  and  other  property  of  the  said  company 
are  charged  with  and  rendered  subject  and  liable  to  the  payment  to  the 
executors,  administrators,  or  assigns  of  the  said  borrower  of  6007.  within 
three  months  after  satisfactory  proof  of  his  decease,  subject  to  the  pay* 
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ment  of  the  annual  premium  and  to  the  provisions  in  the  said  policy 
expressed :  And  whereas  the  said  borrower  hath  agreed  with  the  sa^ 
parties  hereto  of  the  third  part,  for  the  loan  of  857.  on  the  security  of 
an  assignment  of  the  said  policy,  and  joint  and  several  covenants  of  the 
said  borrowers  and  of  the  parties  hereto  of  die  second  part  hereinafter 
contained :  Now  this  indenture  witnesseth,  that,  m  oonsideration  of  the 
sum  of  852.  to  the  said  borrower  paid  by  die  said  parties  hereto  of  the 
third  part  immediately  before  the  execution  of  these  presents,  the  receipt 
whereof  the  said  borrower  doth  hereby  acknowledge,  the  said  borrower 
doth  by  these  presents,  gnmt,  bargain,  sell,  assign,  and  transfer  unto 
the  said  parties  hereto  of  Ae  third  part,  their  executors,  administrators, 
and  assigns,  all  that  the  said  recited  policy,  and  the  money  thereby 
assured,  and  all  bonuses,  benefit,  and  advantage  to  be  had  or  received 
therefrom,  to  have,  hold,  receive,  and  take  the  said  policy,  moneys, 
*71^1  *^^^  p^^emises,  unto  die  said  parties  hereto  of  the  third  pvt, 

-'  their  executors,  administrators,  and  assigns,  subject  neverdieleBS 
to  the  proviso  hereinafter  ccmtaived :  And  the  said  borrower  doth  hereby 
irrevocably  constitute  and  appoint  the  said  parties  hereto  of  the  third 
part,  their  executors,  administrators,  and  asmgns,  to  be  the  attorneys 
and  attorney  of  the  said  borrower,  his  executors  and  administrators,  and 
at  his  or  their  costs  and  charges  to  ask,  demand,  sue  for,  recover,  retain, 
and  receive  of  and  from  the  said  company,  abd  all  other  persons  who 
may  pay  the  same,  all  and  every  sum  and  sumt  of  money  which  shaH 
become  payable  by  virtue  of  the  said  policy,  and  to  give  sufficient 
receipts  and  discharges  for  the  same,  and  generally  to  do,  execute,  and 
perform  any  other  act,  deed,  matter,  or  thing  whatsoever  relative  to  the 
premises,  as  Mly  to  all  intents  and  purposes  as  the  said  borrower,  his 
executors  or  administrators,  mi^t  or  could  do  in  his  or  their  own  proper 
person  or  person^ ;  and  whatsoever  the  said  attorneys  or  attorney  shaU 
lawfully  do  or  cause  to  be  done  in  or  about  tiie  premises  the  said  bcr* 
rower  doth  hereby,  for  himself,  his  heirs,  executors,  and  administrator^^ 
covenant  with  the  said  parties  hereto  of  the  third  part,  their  executors, 
administrators,  and  assigns,  that  he  the  said  borrower,  his  executors  or 
administrators,  will  allow  and  confirm:  And  the  said  borrower  doth 
declare  that  the  person  or  persons,  company  or  companies,  paying  to 
the  said  attorneys  or  attorney  any  sum  or  sums  of  money  on  account  of 
the  said  policy,  shall  be  exempt  from  all  liability  of  seeing  to  the  appli- 
cation thereof,  and  shall  not  be  concerned  to  inquire  or  take  notice 
whether  default  has  been  made  in  payment  of  the  moneys  and  interest 
hereby  secured,  or  whether  the  said  moneys  or  interest,  or  any  part 
thereof,  still  remain  due  or  unpaid :  Provided  always,  that,  in  case  the 
said  borrower,  his  heirs,  executors,  or  administrators,  shall  pay  unto  the 
^tj-iA^  ^^^  parties  hereto  of  the  third  part,  their  ^executors,  adminis- 

"^  trators,  or  assigns,  the  said  principal  sum  of  85{.  by  equal  quar- 
terly instalments  of  72.  lOt.  each,  on  each  succeeding  7th  of  May,  7th 
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of  August,  Tth  of  November,  and  Tth  of  February,  until  the  whole  of 
the  Baid. principal  sum  shall  be  paid,  together  with  interest  at  five  per 
cent,  per  annum  on  so  much  of  the  said  principal  sum  as  shall  from  time 
to  time  remain  unpaid, — the  first  of  such  instalments  to  be  paid  on  the 
Tth  of  May  next, — then  and  in  that  case  (and  the  covenants  hereinafter 
contained  being  fully  performed)  these  presents,  and  the  assignment 
hereby  made,  shall  be  null  and  void:  And  the  said  borrower  and  the 
said  parties  hereto  of  the  second  part,  do  hereby,  for  themselves,  their 
heirs,  executors,  and  administrators,  jointly  and  severally  covenant  with 
the  said  parties  hereto  of  the  third  part,  their  executors,  administrators, 
and  assigns,  that  they  the  said  parties  hereto  of  the  first  and  second  parts, 
or  some  or  one  of  them,  their  or  some  or  one  of  ^eir  executors  or  admin- 
istrators,  will  pay  to  the  said  parties  hereto  of  the  third  part,  their 
executors,  administrators,  or  assigns^  the  said  instalments  and  interest 
on  the  several  days  and  times  aforesaid;  and  that,  if  default  shall  be 
made  in  payment  of  any  or  either  of  the  said  instalments  and  interest^ 
or  any  part  thereof,  as  aforesaid^  then  that  they  the  said  parties  hereto 
of  the  first  and  second  parts,  or  some  or  one  of  them,  their  or  some  or  one 
of  their  executors  or  administrators,  will  pay  to  the  said  parties  hereto 
of  the  third  part,  their  executors,  administrators,  or  assigns,  upon 
request,  the  whole  of  the  said  principal  sum  and  interest,  or  so  much 
thereof  as  shall  remain  unpaid ;  and  do  Au*ther  covenant,  in  manner 
aforesaid,  that  they  the  said  parties  hereto  of  the  first  and  second  parts, 
or  some  or  one  of  them,  their  or  some  or  one  of  their  executors  or  ad- 
ministrators, will  from  time  to  time  during  the  life  of  the  said  borrower, 
until  all  moneys  secured  by  these  presents  shall  be  fully  ''^aid  and  ^^.^ . 
satisfied,  pay  the  premiums,  duty,  and  expenses  which  ought  to  ^ 
be  paid  for  keeping  the  said  policy  on  foot,  or  for  effecting  and  keeping 
on  foot  any  renewed  or  substituted  policy ;  and  that,  in  case  default 
shall  be  made  in  payment  of  any  such  annual  premiums,  duty,  or  ex- 
penses, it  shall  be  lawful  for  the  said  parties  hereto  of  the  third  part, 
their  executors,  administrators,  and  assigns,  from  time  to  time,  so  long 
as  any  money  shall  remain  secured  by  these  presents,  to  keep  on  foot 
such  assurance  as  aforesaid,  and,  in  case  of  the  forfeiture  or  determina- 
tion of  the  said  policy,  to  renew  the  same  policy,  or  effect  a  substituted 
policy  with  the  said  company  for  the  like  amount  upon  the  life  of  the 
said  borrower,  and  to  pay  or  retain  the  premiums  and  other  expenses 
thereon ;  and  that  the  said  parties  hereto  of  the  first  and  second  parts, 
or  some  or  one  of  them,  their  or  some  or  one  of  their  executors  or  admin- 
istrators, will,  upon  request,  pay  unto  the  said  parties  hereto  of  the  third 
part,  their  executors,  administrators,  or  assigns,  all  such  money  as  they 
or  he  shall  expend  in  or  about,  or  be  reasonably  entitled  to  receive  or 
retain  for  or  in  respect  of  keeping  on  foot  such  assurance  as  aforesaid, 
or  for  or  in  respect  of  renewing  the  same  poUoy  or  effecting  any  such 
substituted  policy  as  aforesaid,  with  interest  thereon  after  the  rate  of  51. 
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for  every  lOOZ.  by  the  year ;  and  the  said  policy  or  such  anbatituted  poliej 
shall  be  a  security  for  the  repayment  of  the  same  sums  and  interest  in 
addition  to  the  said  sum  of  money  hereby  secured  as  aforesaid,  and  the 
interest  thereof,  and  the  costs,  charges,  and  expenses  occasioned  by  the 
non-payment  thereof;  but  so,  nevertheless,  that  the  total  amount  of 
principal  money  to  be  ultimately  recoverable  under  these  presents  shall 
not  exceed  the  sum  of  2007. ;  and  also  that  the  said  borrower  will  not 
do  any  act,  or  commit  any  default  whatsoever,  by  means  of  which  the 
said  recited  policy,  or  any  substituted  policy,  shall  be  impeached  or 
'*'71fi1  ^^^^^^  '^'void  or  voidable,  or  by  reason  whereof  any  higher  rate 

•^  of  premium  may  become  payable  thereon :  and  further,  that,  in 
case  the  said  borrower  shall  happen  to  go  to  reside  beyond  the  seas,  or 
become  bankrupt  or  insolvent,  or  be  unable  to  meet  his  engagements 
with  his  creditors,  or  in  case  each  or  either  of  them  the  said  parties 
hereto  of  the  second  part,  or  any  other  surety  to  be  substituted  as  here- 
inafter mentioned,  shall  happen  to  die,  or  go  to  reside  beyond  the  seas, 
or  become  bankrupt  or  insolvent,  or  unable  to  meet  his  engageaients  with 
his  creditors,  before  the  whole  of  the  moneys  and  interest  intended  to 
be  hereby  secured  shall  be  paid,  then,  if  the  said  borrower  shall  not  at 
his  own  costs,  within  twenty-eight  days  next  after  the  happening  of 
either  of  the  said  events,  from  time  to  time  as  often  as  the  case  shall 
happen,  procure  some  responsible  person,  to  be  approved  of  by  the  said 
parties  hereto  of  the  third  part,  their  executors,  admipistrators,  or  assigns, 
as  a  substitute  for  each  such  person  as  shall  so  die,  go  to  reside  beyond 
the  seas,  become  bankrupt  or  insolvent,  or  unable  to  meet  his  engage- 
ments with  his  creditors  as  aforesaid,  to  enter  into  a  bond  in  a  sufficient 
penalty,  or  deed  of  covenant,  at  the  option  of  the  said  parties  hereto 
of  the  third  part,  their  executors,  administrators,  or  assigns,  for  secor- 
ing  the  payment  to  them  of  the  said  principal  sum  hereby  secured,  and 
the  interest  thereof,  or  so  much  thereof  as  shall  remain  unpaid,  and 
also  the  payment  of  such  premiums,  duty,  and  expenses  as  aforesaid, 
with  interest,  in  manner  hereinafter  mentioned,  so  that  the  said  princi- 
pal money,  premiums,  and  interest  respectively  may  always  be  secured 
by  bond  or  covenant  to  the  satisfaction  of  the  said  parties  hereto  of  the 
third  part,  their  executors,  administrators,  or  assigns ;  or  if  the  said 
parties  hereto  of  the  first  and  second  parts,  their  executors  or  adminis- 
trators, or  any  surety  or  sureties  to  be  substituted  as  aforesaid,  or  any 
*7171  ^^  either  of  thetn,  shall  not  at  all  '*'times,  so  long  as  any  money 

-*  shall  remain  due  on  this  security,  duly  pay  all  the  premiums, 
duty,  and  other  expenses  for  keeping  on  foot  the  aforesaid  policy,  or  any 
substituted  policy  for  the  time  being  in  force,  as  and  when  the  same 
ought  to  be  paid ;  or  if  the  said  borrower  shall  do  any  act,  or  commit 
any  default,  by  means  of  which  any  such  policy  shall  become  liable  to 
be  impeached  or  void  or  voidable,  or  any  additional  rate  of  premioffl 
become  payable  thereon ;  then  that  they  the  said  parties  hereto  of  the 
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first  and  second  parts,  or  some  or  one  of  them,  their  or  some  or  one  of 
their  executors  or  administrators,  will  pay  to  the  said  parties  hereto  of 
the  third  part,  their  executors,  administrators,  or  assigns,  upon  request, 
the  whole  of  the  said  principal  sum  and  interest,  or  so  much  thereof  as 
shall  remain  unpaid.    In  witness,  &c." 

Averment,  that  the  said  indenture  was  made  and  executed  by  him 
the  defendant  in  the  faith  that  the  said  Joseph  Pearce  should  join 
therein  and  execute  the  same,  and  that  the  said  Joseph  Pearce  never 
did  join  therein  or  execute  the  same. 

To  this  plea  the  plaintiff  replied,  on  equitable  grounds,  that,  after 
the  making  and  executing  of  the  said  indenture  in  the  plea  mentioned, 
by  the  defendant  and  the  said  Robert  Goodwin  and  Thomas  Lawson, 
and  before  the  time  for  payment  of  any  of  the  said  instalments  or  sums 
of  money  pursuant  to  the  said  indenture  had  arrived,  the  said  Robert 
Goodwin  and  the  defendant  and  the  said  Thomas  Lawson,  having  notice 
that  the  said  Joseph  Pearce  had  not  joined  in  nor  executed  the  said 
indenture,  did,  by  a  certain  note  in  writing  signed  by  them  respectively, 
consent  and  agree  with  the  plaintiffs,  that  they  the  said  Robert  Goodwin 
and  the  defendant,  and  the  said  Thomas  Lawson,  would  be  liable  upon 
the  said  indenture,  and  that  their  execution  thereof  should  stand  good 
and  be  valid  and  binding  upon  them,  "^although  the  said  Joseph  r^^i^iQ 
Pearce  had  not  executed  the  said  indenture ;  and  the  plaintiffs,  ^ 
relying  upon  the  said  consent  and  agreement,  did  give  time  for  payment 
of  the  said  sum  of  85L  according  to  the  form  and  effect  of  the  said 
indenture. 

The  plaintiffs  also  demurred  to  the  second  plea,  the  point  marked  in 
the  margin  being, — •«  One  of  the  matters  of  law  intended  to  be  argued 
on  this  demurrer,  is,  that  it  does  not  appear  that  the  defendant's 
execution  of  the  indenture  was  upon  condition  that  his  execution  of  the 
said  indenture'  should  be  void  if  the  deed  was  not  executed  by  the  said 
Joseph  Pearce,  nor  does  it  appear  that  the  defendant  would  not  have 
executed  the  same  if  he  had  known  that  the  said  Joseph  Pearce  would 
not  join  in  the  execution  thereof."     Joinder. 

The  defendant  demurred  to  the  replication,  the  ground  stated  in  the 
margin  being, — <<  One  of  the  points  of  law  intended  to  be  argued,  is, 
that  the  replication  discloses  no  consi  leration  for  the  agreement,  and 
that  such  an  agreement  would  not  make  the  deed  valid.'*     Joinder. 

Sindmarchy  for  the  plaintiff. — The  plea  is  bad.  The  averment  is, 
that  the  defendant  made  and  executed  the  deed  (which  imports  delivery) 
in  the  faith  that  Pearce  should  join  therein  and  execute  the  same, — 
that  is,  with  an  expectation  in  his  own  mind  that  Pearce  would  execute 
H  afterwards.  It  cannot  be  put  higher  than  an  execution  and  delivery 
of  a  deed  as  an  escrow.  [Gresswell,  J. — ^A  deed  cannot  be  delivered 
as  an  escrow  to  the  party  himself.]  Clearly  not.  The  doctrine  on 
this  subject  will  be  found  in  Co.  Litt.  86  a, — <<If  a  man  deliver  a 
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writting  sealed  to  the  part  j  to  wliom  it  ia  made^  as  an  escrow,  to  be  nil 
deed  upon  certain  conditions,  &c.,  this  is  an  absolute  delivery  of  the 
deed,  being  made  to  the  party  himself;  for,  the  delivery  is  suffidenti 
without  speaking  of  any  words  (otherwise,  a  man  that  is  mute 
*Ti^l  ^^^^^  ^^^  deliver  a  deed),  and  tradition  is  only  requisite,  and 

^  then  when  the  words  are  contrary  to  the  act  which  is  the  deliviery, 
the  words  are  of  none  effect,  non  quod  dictum  est,  sed  quod  factum  est 
inspicitur.  And  hereof  though  therehatii  been- variety  of  opinions,  yet 
IS  the  law  now  settled  agreeable  to*  judgments  in  former  times ;  and  so 
H  was  resolved  by  the  whole  Couirt  of  Common  Pleas.  But  it  may  be 
delivered  to  a  stranger  as  an  esorew,  koij  because  the  bare  act  of 
delivery  to  him  without  words  worketh  nothing."  So,  in  Sheppard*s 
'^ottchstone,  58,  it  is  said :  <<  The  deliviory  of  a  deed  as  an  escrow  ia 
said  to  be  wh^^  one  doth  make  and  seal  »  deed  and  deliver  it  unto  s 
stranger  until  certain  conditions  be  performed,  and  then  to  be  delivered 
to  him  to  whom  the  deed  is  made,  to  take  effect  as  his  deed.  And  80 
a  man  may  deliver  a  deed,  and  such  a  delivery  is  good*  But  in  this 
case  two  conditions  must  be  heeded,-—!,  that  t^e  form  of  words  used  in 
the  delivery  of  a  deed  in  this  manner  be  apt  and  proper, — 2.  that  the 
deed  be  delivered  to  one  that  ie  a  $trat%ger  to  A,  and  not  to  the  party 
himself  to  whom  it  is  made.  The  words,  therefore,  that  are  used  in  the 
delivery  must  be  after  tiiis  manner :  <  I  deliver  this  to  you  as  an  escrow, 
to  deliver  to  the  party  as  my  deed,  upon  condition  that  he  do  deliver 
to  you  202.  for  me,  or  upon  condition  that  he  deliver  up  the  old  bond 
he  hath  of  mine  for  the  same  money,  or  as  the  case  is.'  Or  else  it 
must  be  thus, — <  I  deliver  this  as  an  escrow  to  you,  to  keep  until  suck 
a  day,  &c.,  upon  condition,  that,  if  before  that  day  he  to  whom  the 
escrow  is  made  shall  pay  me- 102.,  or  give  to  me  a  horse,  or  infeoff  me 
of  the  manor  of  Dale,  or  perform  any  other  condition ;  that  then  yon 
shall  deliver  this  escrow  to  him  as  my  deed.'  For,  if  when  I  shall 
deliver  the  deed  to  the  stranger,  I  shall  use  these  or  the  like  words,— 
<  I  deliver  this  to  you  as  my  deed,  and  that  you  shall  deliver  it  to  dte 
party  upon  certain  conditions ;'  or,  <I  deliver  this  to  you  as  my  deed, 
^^7201  ^  *<^Gli^oi'  to  htm  to  whom  it  is  made  when  he  comes  to  London :' 

^  in  these  cases,  the  deed  doth  take  effect  presently,  and  the  party 
is  not  bound  to  perform  any  of  the  conditions.  So,  it  must  be  delivered 
to  a  stranger ;  for,  if  I  seal  my  deed  and  deliver  it  to  the  par^  him- 
self to  whom  it  is  made,  as  an  escrow,  upon  certain  conditions,  Ac,  in 
this  case,  let  the  form  of  the  words  be  what  it  will,  the  delivery  is 
absolute,  and  the  deed  shall  take  eSeot  as  his  deed  presently,  and  the 
party  is  not  bound  to  perform  the  conditions:  for,  «in  traditionibns 
chartarum,  non  quod  dictum^  sed  quod  fhctum  est  inspicitur.'  "  So,  in 
Thoroughgood's  Case,  9  Co.  Bep.  187,  <<it  was  resolved  that  the 
actual  delivery  of  a  writing  sealed  to  the  party,  without  any  words,  is 
a  good  delivery ;  for,  in  traditionibus  scriptorum,  non  quod  dictum  est, 
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Bed  quod  gestum  est  inspicitur:  but  here  he  saith,  <I  deliver  this 
writing  to  you/  which  clearly  is  sufficient,  although  he  doth  not  say,  as 
}us  deed,  or  as  his  act.     And  therefore,  if  A.  makes  a  writing  to  B., 
and  seals  it,  and  delivers  it  to  B.  as  an  escrow,  to  take  effect  as  his 
cleed  when  certain  conditions  are  performed,  it  has  been  adjudged  to  be 
immediately  his  deed,  for,  the  law  respects  the  delivery  to  the  party 
himself,  and  rejects  the  words  which  will  make  the  express  delivery  to 
the  party  upon  the  matter  no  delivery^'^    For  the  purpose  of  this  issue, 
the  execution  of  the  deed  is  admitted^    Home  v.  Ramsdale,  9  M.  &  W. 
329,  is  also  a  distinct  authority  to  show  that  the  plea  affords  no  answer 
to  the  covenant  which  the  defendant  has  entered  into.    There,  to  a 
declaration  stating  that  T.  was  the  lessee  of  certain  tolls,  and  that  S. 
and  the  defendant  agreed  to  join  with  T.  in  a  bond  conditioned  for  pay- 
ment of  the  rent  under  the  lease,  and  alleging  as  a  breach  that  the 
defendant  refused  to  join  T.  in  the  bond, — the  defendant  pleaded,  first, 
that,  at  the  time  of  tendering  the  bond  to  him,  Sw  had  not  executed  the 
same,  nor  was  he  present  ready  to  execute  it  jointly  *with  the  r^^Yot 
defendant,  secondly,  that  S.  died  before  the  commencement  of  ^ 
the  suit,  and  that  before  his  death  the  bond  was  not  tendered  to  the 
defendant  for  execution,  nor  was  he  requested  to  execute  it :  and  it  was 
held  that  the  pleas  were  bad.     <<  What  the  defendant  undertook,"  said 
Alderson,  B.,  <<  was,  to  join  with  Taylor  in  the  bond.     The  only  con* 
dition  precedent  was,  the  execution  of  the  bond  by  Taylor. .  He  has 
executed  it,  but  the  defendant  refuses  to  do  so.  I  think  he  has  no  right 
so  to  refuse :  it  is  no  part  of  the  agreement  that  he  shall  join  with  the 
other  surety  in  the  execution."    So,  here,  the  execution  of  the  deed  by 
Pearce,  the  coHSurety,  was  not  a  condition  precedent  to  the  covenantee's 
right  to  put  the  deed  in  suit  against  the  defendant.     Then,  as  to  the 
replication, — although  it  professes  in  its  commencement  to  be  an  answer 
to  the  plea  upon  equitable  grounds,  that  will  not  prevent  its  enuring  as 
a  legal  answer,  if  it  may  do  so.    By  the  85th  section  of  the  Common 
Law  Procedure  Act,  1854,  a  plea  or  replication  is  to  have  no  effect  as 
a  plea  or  a  replication  on  equitable  grounds,  unless  it  is  stated  to  be  so 
pleaded :  but  the  statute  contains  nothing  to  prevent  or  destroy  its 
operation  as  a  legal  answer.    [Gbesswsll,  J. — It  may  be  so :  but  the 
result  will  be,  that  every  plea  or  replication  will  commence  with  the 
words  <<on  equitable  grounds."]    The  replication  shows  good  reason 
why  the  defendant  should  upon  equitable  grounds  be  precluded  from 
setting  up  the  defence  alleged  in  the  plea :  it  states  that  Goodwin,  the 
defendant,  and  Thomas  Lawson,  had  notice  of  the  non-execution  of  the 
deed  by  Pearce,  and  by  note  in  writing  consented  and  agreed  to  be 
liable  thereon  notwithstanding  such  non-execution  by  Pearce ;  and  that 
the  plaintiffs,  relying  upon  such  consent  and  agreement,  gave  time  for 
the  payment  of  the  money :  and  that  is  admitted  by  the  demurrer.    It 

N.  8.,  YOIi.  I. — 81 
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is  submitted,  therefore,  that  the  replication  is  a  good  answer  either  at 

law  or  in  equity. 

*799l      *  ^'  ^^^^^^9  contrft, — The  defendant  is  sought  to  be 

-'  charged  in  this  action  as  surety  for  Goodwin.  If  Pearce  had 
executed  the  deed,  the  defendant  would  have  had  a  right  to  resort  to 
him  for  contribution,  as  well  as  to  Thomas  Lawson :  his  position,  there- 
fore, is  materially  varied  by  its  non-execution  by  Pearce.  In  construing 
the  deed,  it  is  important  not  to  lose  sight  of  what  was  passing  in  the 
defendant's  inind  when  he  executed  it.  [Cbebswell,  J. — What  was 
passing  in  hU  mind  at  the  time  cannot  affect  the  construction  of  the 
deed.]  It  may  fairly  be  inferred  that  he  only  executed  the  deed  upon 
the  supposition  that  Pearce  also  would  execute  it.  [Cbbsswell,  J.— 
What  do  you  say  to  the  passage  cited  from  Sheppard's  Touchstone?] 
That  still,  it  is  submitted,  leaves  it  a  question  of  fact  for  the  jury 
whether  the  delivery  was  a  valid  and  complete  delivery, — a  delivery  to 
tJie  party  not  being  admitted  by  the  plea.  In  another  part  of  the 
same  book, — ^p.  83, — ^it  is  said  that  a  deed  <<  shall  enure  as  much  as 
may  be  according  to  the  apparent  intent  of  the  parties ;  and  therefore 
it  is,  that,  if  a  feoffment  be  made  of  a  manor  with  an  advowson  append- 
ant, or  a  bargain  and  sale  of  land  in  possession  and  land  in  reversion 
together  be  made,  and  the  feoffment  is  hot  well  executed  for  want  of 
livery  of  seisin  or  attornment,  or  the  deed  of  bargain  and  sale  is  not 
enrolled ;  in  these  cases,  albeit  the  advowson  may  pass  without  liveiy 
or  attornment,  and  the  reversion  without  enrolment,  yet,  because  the 
intent  doth  appear  to  be  that  all  shall  pass  together,  therefore  neither 
the  advowson  ndr  the  reversion  will  pass  by  this  deed."  Here,  the 
intent  was  that  all  three  of  the  sureties  should  be  bound.  In  Seaton  v. 
Henson,  2  Lev.  220,  it  was  held,  that,  if  three  be  jointly  and  severally 
bound,  and  the  seal  of  one  be  torn  off,  the  obligation  is  void  in  facto. 
[Cresswell,  J. — That  would  be  the  same  as  if  a  release  were  executed 
to  that  party  :  it  would  be  a  subsequent  alteration  of  the  instrument  in 
*79^1  ^  "^iQ&^Gfi&l  part.]     So,  here,  something  has  been  omitted  to  be 

^  done,  the  effect  of  which  is  to  vary  the  liability  of  the  defendant 
In  Pym  v.  Campbell,  6  Ellis  &  B.  370  (E.  C.  L.  B.  vol.  88),  parol  evi- 
dence was  held  admissible  to  show  that  a  memorandum,  though  signed 
by  the  defendant,  was  not  intended  to  enure  as  an  agreement  unless 
approved  by  a  third  person,  and  that  such  third  person  did  not  approve. 
[Cresswell,  J. — The  argument  on  the  other  side  is,  that,  the  execu- 
tion and  delivery  of  the  deed  to  the  party  being  admitted,  the  defendant 
is  without  defence  unless  he  shows  that  the  thing  delivered  never  was  a 
deed.  The  question  is,  whether  the  plea  shows  a  legal  answer  to  the 
declaration.]  In  Murray  v.  The  Earl  of  Stair,  2  B.  &  C.  82  (E.  C.  L 
B.  vol.  9),  2  D.  &  B.  278  (E.  C.  L.  B.  vol.  16),  a  subscribing  witness 
to  a  bond  stated  that  it  was  delivered  by  the  obligor  as  his  deed,  but 
that  before  and  at  the  time  of  the  execution  it  was  agreed  that  it  should 
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remain  in  his  (the  subscribing  witness's)  hands  until  the  death  of  A.  B., 
and  nntil  certain  securities  were  given  up,  and  that  the  bond  was  given 
up  to  him  upon  that  condition :  and  the  court  held  that  it  was  then  a 
question  of  fact  for  the  jury,  upon  the  whole  evidence,  whether  the 
bond  was  delivered  as  a  deed  to  take  effect  from  the  moment  of  the 
delivery,  or  whether  it  was  delivered  upon  the  express  condition  that 
it  was  not  to  operate  as  a  deed  until  the  death  of  A.  B.  and  until  the 
securities  were  delivered  up.  In  Davis  v.  Jones,  17  0.  B.  625,  684 
(E.  C.  L.  R.  vol.  84),  Jervis,  G.  J.,  said :  «<  A  written  instrument  does 
not  necessarily  operate  from  delivery ;  it  is  competent  to  a  party  to 
show  that  it  was  delivered  as  an  escrow,  and  that,  though  it  appears 
upon  the  face  of  it  to  be  presently  operative,  it  was  in  reaHty  not  in- 
tended to  operate  until  the  happening  of  a  given  event.  That  was  ex- 
pressly decided  in  Murray  V.  Earl  of  Stair."  And,  after  stating  the 
circumstances  of  that  case,  his  Lordship  added:  «It  was  perfectly 
competent  to  the  plaintiff,  the  agreement  being  silent  on  the  subject, — 
to  *8how  by  parol  testimony  that  it  was  not  intended  to  take  r^ciroj. 
effect  until  the  happening  of  something  else."  [Crbsswell,  *- 
J. — There  is  no  question  here  as  to  the  construction  of  the  deed :  the 
only  question  is  whether  the  defendant  is  bound  by  it.  If  the  defend- 
ant had  pleaded,  that,  though  he  sealed  and  delivered  the  deed,  he 
delivered  it  with  intent  that  it  should  not  take  effect  as  his  deed  until 
the  third  surety  (Pearce)  had  executed  it,  Mr.  JRindmarck  would  pro- 
bably DOt  have  argued  as  he  has.  It  may  be  that  it  is  open  to  the 
defendant  to  contend  that  the  deed  was  delivered  by  the  defendant  as 
an  escrow  until  its  execution  by  Pearce,  upon  non  est  factum.]  In 
Latch  V.  Wedlake,  11  Ad.  k  E.  959  (E.  C.  L.  R.  vol.  89),  in  assumpsit 
on  a  contract  for  the  delivery  of  coals  from  a  colliery,  it  appeared  that 
the  agreement  (for  supplying  such  coals,  and  for  the  demise  of  a  coal- 
wharf)  purported  to  be  made  between  the  plaintiff  and  the  partners  in 
the  colliery,  three  in  number,  and  was  executed  by  the  plaintiff  and  two 
of  the  partners ;  and  it  was  held,  that,  admitting  such  contract  to  be 
one  by  which  partners  niight  bind  an  absent  copartner  or  themselves, 
yet  the  judge,  on  the  trial,  ought  not  to  decide,  as  matter  of  law,  that 
the  contract  signed  by  two  bound  them,  but  should  desire  the  jury  to 
say  whether  it  was  intended  to  do  so  or  not,  if  there  were  circumstances 
from  which  an  intention  could  be  inferred  that  no  party  should  be 
bound  unless  all  the  partners  signed :  as,  the  nature  and  terms  of  the 
agreement ;  the  distance  of  time  at  which  it  was  to  come  into  operation ; 
the  declarations  and  conduct  of  the  parties  respecting  it;  and  the 
manner  in  which  previous  contracts  between  them  of  the  same  kind 
had  been  executed.  In  giving  judgment,  Lord  Denman  there  said : 
'<  Wherever  an  instrument  is  to  be  executed  by  several  parties,  therei 
most  be  some  interval  between  the  execution  of  each,  and,  if  all  be  not 
present  at  the  same  time,  the  interval  may  be  considerable ;  and  it  can- 
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*79^1  ^^^  ^^  contended  that  '^the  mere  fact  of  execution  conclnsiyelj 
^  binds  him,  irfaen  that  has  been  done  on  the  faith  that  all  will 
execute,  and  any  one  shall  refuse."  That  case  was  evidently  in  the 
mind  of  the  pleader  when  he  drew  this  plea.  [Gbbsswsll,  J. — ^There 
was  evidence  there  that  the  partners  who  signed  the  contract  had 
applied  to  the  copartner,  and  that  he  refused  to  sign :  the  only  ques- 
tion was,  whether  the  judge  was  right  in  assuming  that  they  signed  for 
themselves,  and  that  they  were  bound.]  Evans  v.  Bremridge,  25  Law 
Joum.  Ch.  102,  884,  shows,  that,  under  circumstances  like  these,  the 
defendant  would  be  discharged  in  equity.  [Gbesswbll,  J. — This  plea 
is  not  pleaded  as  an  equitable  defence.  Crowdbr,  J. — It  would  be 
proved  by  calling  the  party  himself,  and  by  his  stating  that  he  executed 
the  deed  upon  the  faith  that  Pearce  would  also  execute.  That  clearljr 
would  be  no  answer.]  It  is  submitted  that  it  is  to  be  implied  from  the 
whole  plea  that  the  execution  by  the  defendant  was  eanditianal 
[Cresswbll,  J. — I  think  not.]  Then  the  replication  is  bad :  it  sets 
up  a  parol  agreement,  which  can  be  no  answer  to  an  action  on  the 
deed :  Davey  v.  Prendergrass,  6  B.  &  Aid.  187  (E.  C.  L.  R.  vol.  7). 
To  make  the  replication  good,  the  plaintiff  must  establish  that  he  has  a 
right  to  full  relief  in  a  court  of  equity.  And  it  is  a  principle  in  equity, 
that,  if  there*  is  a  valid  legal  instrument  in  existence,  no  relief  can  be 
given  until  the  instrument  has  been  reformed :  Wood  v.  Dwarris,  11 
Exch.  493  ;t  Jacobs  t^.  Bichards,  18  Beavan,  300.  If  the  plea  is  a 
good  bar,  a  court  of  equity  would  not  interfere :  Hunter  v.  Gibbons,  1 
Hurlst.  &  N.  459.t 

Hindmarchy  in  reply,  was  stopped  by  the  court. 

Gresswell,  J. — I  am  of  opinion  that  the  second  plea  is  bad.  The 
declaration  is  founded  upon  a  deed  which  is  set  out  upon  the  record,  and 

*7261  ^^^^*^^^®^  ^^  ^^^®  ^^^  '^made  between  Robert  Goodwin  of  the 
^  first  part,  Henry  Lawson  (the  defendant),  Thomas  Lawson,  and 
Joseph  Pearce  of  the  second  part,  and  the  plaintiffs  (Cumberlege  and  Bay- 
lis)  and  one  Prescott  of  the  third  part, — the  parties  of  the  second  part 
being  sureties,  and  two  of  them  only  (viz.  Robert  Goodwin  and  the 
defendant)  having  executed  it.  By  the  deed,  the  parties  of  the  second 
part  jointly  and  severally  covenanted  for  the  due  payment  by  Groodwin 
of  certain  annual  premiums.  The  defenciant  by  his  plea  does  not  say 
that  he  did  not  s^al  and  deliver  the  deed,  or  that  he  executed  it  only 
on  condition  that  he  should  not  be  bound  by  it  unless  it  were  execated 
by  both  his  co-sureties,  or  that  he  was  betrayed  into  executing  it ;  bnt 
simply  that  the  deed  was  made  and  executed  by  him  in  the  faith  that 
Pearce  should  join  therein  and  execute  the  same,  and  that  Pearce  never 
did  join  therein  or  execute  the  same.  I  see  nothing  to  lead  the  court 
to  the  conclusion  that  the  defendant  did  not  intend  to  bind  himself  bj 
executing  the  deed.  If  he  meant  to  insist  that  he  delivered  it  upon 
condition  that  it  should  only  be  operative  as  a  deed  upon  its  being  ex* 
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ecated  by  Pearoe,  he  Bhoald  have  bo  pleaded.  It  is  not  necessary  to 
determine  whether  the  matter  stated  in  the  replication  would  have  been 
any  answer  either  at  law  or  in  equity ;  though  in  Murray  v.  The  Earl  of 
Stair  such  matter  was  aUowed  to  be  given  in  evidence  under  non  est 
factam. 

Crowber,  J. — I  am  of  the  same  opinion.  When  the  declaration 
states  that  the  indenture  was  sealed  and  delivered  by  the  defendant,  in 
order  to  defeat  that,  the  defendant  must  show  either  that  he  delivered  it 
as  an  escrow,  or  that  there  has  been  fraud.  But  here  the  plea  merely 
alleges  something  that  was  passing  in  his  own  mind, — that  he  executed 
the  deed  an  the  faith  that  it  would  be  executed  by  the  third  surety. 
That  clearly  is  no  answer. 

*JSiarri$an  prayed  to  be  allowed  to  amend  his  plea,  by  stating  ri^pton 
that  the  deed  was  executed  by  the  defendant  on  the  express  con-  '- 
dition  that  Pearce  should  also  execute  it,  and  that  the  condition  was  not 
performed, — pleading  it  as  an  equitable  defence. 

Cbbsswell,  J. — ^I  think  that  would  not  make  a  good  plea.  But,  if 
the  defendant  wishes  to  be  allowed  to  plead  an  equitable  plea,  he  must 
go  to  chambers  and  ask  leave  to  add  a  plea. 

Judgment  for  the  plaintiffs. 


PATBIOK  and  Another  v.  BETNOLDS.    Jan.  81. 

k  eompftny  wta  proj«oted  for  the  filtration  and  supply  of  water.  Whllft  the  bill  for  iti  formation 
was  before  a  eommittee  of  the  Home  of  Commena,  the  ODgioeer  (npon  the  niggeetion  of  conn- 
eel}  employed  a  boilder  to  erect  a  cistern  for  the  purpose  of  testing  the  process  of  filtration 
(for  which  the  engineer  had  obtained  a  patent).  The  defendant  was  a  member  of  the  proii- 
sional  eommittee,  and  the  cistern  was  with  his  assent  erected  on  land  in  his  oocnpation : — 
Held,  DO  evidenoe  to  wamnt  a  Joiy  in  inferring  that  the  order  for  the  work  was  giren  by  the 
defendant's  anthoritji  or  that  the  work  was  done  npon  his  credit 

This  was  an  action  for  work  and  materials  done  and  provided  by  the 
plaintiffs  for  the  defendant,  at  his  request,  and  for  money  due  on 
accounts  stated.    Plea,  never  indebted. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after 
last  Trinity  Term,  when  the  case  made  on  the  part  of  the  plaintiffs  was 
as  follows : — In  the  year  1850,  a  patent  was  taken  out  by  one  Thompson 
for  filtering  water ;  and  Thompson,  in  conjunction  with  one  Mullens,  an 
attorney,  attempted  to  form  a  company,  to  be  incorporated  by  act  of 
parliament,  and  to  be  called  ^^  The  Wandle  Water  and  Sewerage  Com- 
pany," for  the  purpose  of  working  the  patent,  and  supplying  the 
Bouthem  parts  of  London  with  water.  The  defendant  was  a  member  of 
the  provisional  committee  of  the  proposed  company.  Thompson  was 
the  engineer.  Whilst  the  ''^bill  for  the  formation  of  the  company  rn^ptoQ 
was  before  a  committee  of  the  House  of  Commons,  a  model  of  *- 
Thompson's  invention  being  produced,  it  was  suggested  by  the  petition- 
ers' counsel  that  it  would  be  advisable  to  have  a  cistern  erected  upon  a 
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large  scale,  in  order  to  show  practically  tbe  quantit j  of  water  that  could 
be  purified  by  the  new  process  in  a  given  time.  Thompson  aecordin^j 
applied  to  the  plaintifis,  who  are  builders,  to  do  the  necessary  work; 
and  the  spot  fixed  upon  was,  with  the  defendant's  assent,  some  land  in 
the  defendant's  occupation  adjoining  the  river  Wandle.  The  ord^  for 
the  work  was  given  by  Thompson  and  Mullens ;  and  it  was  entered  in 
the  plaintifis'  books  as  having  been  done  for  *'  The  Wandle  Water  Com* 
pany."  The  work  was  done  in  1862.  In  August,  1864,  a  bill  was 
delivered  at  the  offices  of  the  company,  headed  ^^  The  Wandle  Water 
Company,  Drs.  to  M.  &  T.  Patrick :"  and  this  action  was  commenced 
against  the  defendant  early  in  1866.  There  was  no  evidence  that  the 
defendant  had  at  all  interfered  with  the  work,  except  that  he  was  occt- 
sionally  present  on  the  ground  with  Thompson  whUst  it  was  going  on. 
The  bill  before  parliament  was  ultimately  abandoned.  In  some  of  the 
plaintiffs'  books, — those  containing  entries  of  materials  and  labour, — ^the 
cistern  was  described  as  ^*  Thompson's  Tank :"  but  in  the  journal  and 
ledger,  the  work  was  charged  to  the  company.  It  was  admitted  by  the 
plaintiffs  that  they  knew  Thompson  to  be  the  agent  of  the  company. 

It  was  submitted  on  the  part  of  the  defendant,  that,  having  thus  dealt 
with  Thompson,  knowing  him  to  be  the  agent  of  the  company,  the  plain- 
tiffs must  be  taken  to  have  elected  to  treat  him  as  their  debtor,  and, 
according  to  the  cases  of  Patterson  t/.  (randasequi,  16  East,  62,  and 
Addison  v.  Gandasequi,  4  Taunt.  674,  could  not  afterwards  sue  the 
defendant. 

*7QQ1      ^^  learned  judge  intimated  that  the  defendant  should  *haTe 
^  the  benefit  of  the  point,  though  in  his  opinion  it  was  mixed  np 
with  the  question  of  fact  whether  credit  was  given  to  Thompson  at  the 
time. 

On  the  part  of  the  defendant  it  was  proved,  that  he  consMited  to 
become  a  member  of  the  provisional  committee  upon  the  distinct  under- 
standing with  Thompson  and  Mullens  that  he  was  to  be  borne  harmless; 
and  that  he  never  directly  or  indirectly  authorised  Thompson  to  pledge 
his  credit  for  the  work  in  question. 

The  learned  judge  left  it  to  the  jury  to  say  whether  Thompson  had 
authority  to  bind  the  defendant,  and  whether  the  plaintiffs  had  gi?en 
credit  to  Thompson. 

The  jury  found  that  credit  had  not  been  given  to  Thompson ;  and 
they  returned  a  verdict  for  the  plaintifis  for  the  amount  claimed,  vii. 
60{.  16«. 

ByleSy  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  that  the  verdict  was  against  the  evidence,  and  also 
on  the  ground  that  the  learned  judge  misdirected  the  jury,  '*in  not  tell- 
ing them,  that,  if  the  credit  was  given  by  the  plaintilb  to  the  agent, 
with  notice  of  the  facts,  the  plaintifis  could  not  afterwards  sue  the 
defendant." 
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XAi$h  now.  showed  cause. — The  jury  having  found  that  in  point  of 
fact  credit  was  not  given  to  Thompson,  the  point  as  to  misdirection 
hardlj  arises*     The  order  for  the  cistern,  it  appears,  was  given  by 
Thompson,  who  was  known  to  be  acting  as  the  engineer  of  the  company: 
and  the  contention  at  the  trial,  was,  that  the  entry  of  Thompsoti's  name 
in  the  plaintiffs'  books  was  an  election  to  treat  him  as  their  debtor.   But 
the  books  in  which  Thompson's  name  appeared  were  books  containing 
niere  memoranda  as  to  the  labour  and  materials  bestowed  upon  the 
TTorks ;  and  the  entries  did  not  profess  to  denote  to  whom  credit  was 
given  for  the  work.     In  the  journal  and  ^ledger,  the  work  was  rutnoQ 
debited  to  "  The  Wandle  Water  Company."    There  is  no  pretence,  *- 
therefore,  for  saying  that  the  plaintiffs  ever  elected  to  charge  Thompson 
and  not  the  defendant.    [Williams,  J. — What  authority  had  Thomp- 
son to  pledge  the  defendant's  credit?]    There  was  abundant  evidence 
of  authority.    [Willed,  J. — In  Bailey  v.  Macauley,  13  Q.  B.  815  (E. 
G.  L.  B.  vol.  66),  where  this  subject  underwent  much  discussion,  it  was 
held,  that,  in  an  action  against  a  member  of  the  committee  of  a  pro- 
jected railway  company,  for  work  and  labour,  goods  supplied,*  and  money 
paid,  the  jury  are  to  consider  whether  the  defendant,  by  taking  upon 
him  the  character  of  a  eonunilteeman,  and  afterwards  acting  in  the 
affairs  of  the  company,  has  authorized  the  company's  solicitor  or  secre- 
tary, or  any  member  of  the  committee,  to  hold  him  out  to  the  world  as 
personally  responsible  for  the  reasonable  and  necessary  expenses  incurred 
in  forming  such  a  company,  and  on  its  behalf;  and,  then,  whether  the 
credit  was  given  on  the  faith  of  his  being  bo  personally  responsible. 
Here,  there  was  no  holding  out,  no  authority  given  by  the  defendant  to 
Thompson,  and  no  credit  given  on  the  faith  of  the  defendant's  being 
personally  responsible.]    The  defendant  was  an  assenting  party  to  the 
application  to  parliament ;  and  the  work  was  done  in  furtherance  of  that 
application,  and  was  essential.     It  was  a  thing  done  within  the  scope  of 
the  general  authority  of  the  agents  and  advisers  of  the  company ;  and 
it  was,  with  the  express  sanction  and  permission  of  the  defendant,  erected 
upon  land  which  if  not  his  own  was  at  least  in  his  occupation.     [Cress- 
well,  J. — ^It  is  clear  that  the  defendant  only  consented  to  join  the  com- 
pany upon  the  distinct  understanding  that  he  was  not  to  be  made  per- 
sonally responsible.]    No  doubt  that  was  so  as  between  him  and  Thomp- 
son and  Mullens :  but  the  plaintiffs'  rights  are  not  to  be  affected  by  any 
private  arrangements  of  that  sort.    If  there  was  no  evidence  of  previous 
authority,  *there  was  at  all  events  ample  evidence  of  subsequent  r^Wq-i 
ratification.  ^ 

Byleij  Serjt.,  and  J.  WiUe^  Q.  0.,  in  support  of  the  rule,  were  stopped 
by  the  court. 

Crbsswbll,  J. — ^We  are  all  of  opinion  that  there  was  no  misdirection 
in  this  case :  but  we  are  equally  clear  that  there  was  no  evidence  to 
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warrant  the  verdict  There  must,  therefore,  be  a  new  trial,  the  costs  to 
abide  the  event. 

WiLLiAMSy  J. — ^London  juries  have  a  great  dislike  to  this  sort  of  com- 
bination of  attorneys  and  engineers  in  the  getting  np  of  companies. 
The  parties  had  mnch  better  agree  to  enter  a  stet  processus. 

Cbesswell,  J. — The  rule  will  be  absolute  for  a  new  trial,  unless  the 
parties  agree  to  a  stet  processus.  Rule  accordingly. 


KSD  OF  HILART  mil. 


COMMON  BENCH  REPORTS.    (IJ.  SCOTT.    N.  S.)        782 


*IN  THE  EXCHEQUER  CHAMBER.      [*782 

HILABT  VACATION,  1867. 


THE  VAN  DIEMEN'S  LAND  COMPANY  v.  COCKERELL.  FA.  4. 

By  ma  set  ineorpormliiig  %  joint  itoek  oompany,  the  direeton  were  empowered  to  make  eallfy 
SiTing  twenty  daya'  notice  of  tbe  time  and  place  of  payment  in  the  London  Gaiette  and  in 
two  or  more  of  the  daily  London  newipaperr;  and  it  waa  enaeted,  that  if  any  proprietor  of 
•harea  ahonld  neglect  or  reftiae  to  pay  hla  ealla  "during  the  apace  of  three  calendar  montha 
next  after  the  time  appointed  for  payment  thereof,"  the  person  ao  neglecting  or  refniing 
ahonld  abrntlMUly  fcrfeit  all  hia  ahare  in  the  capital  atoclc  of  the  company,  and  all  profita  and 
mdTantagea  thereof,  to  and  for  the  nae  and  benefit  of  the  company ;  and  all  sharea  ao  forfeited 
should  or  might  at  any  time  thereafter  be  aold  at  a  pnblie  aale;  but  that  "no  adrantage 
should  be  taken  of  aueh  forfeiture  of  any  ahare  or  aharea  until  after  thirty  days'  notice  should 
have  been  given  by  the  direetora,  under  the  hand  of  the  clerk  of  the  company,  to  the  owner 
thsreof,  by  notice  in  writing  left  at  hia  mwU  or  last  place  of  abode,  nor  unleaa  the  aame  ahonld 
be  declared  to  be  forfeited  at  aome  general  or  apecial  general  meeting  of  the  proprietora  which 
should  be  held  not  earlier  than  three  calendar  montha  next  after  the  aaid  forfeiture  ahonld 
happen  i**-^ 

Held, — ^by  the  Bxohequer  Ohamber,  on  srrori— no  abaolnte  forfeiture  until  after  the  thirty  dayai* 
notice. 

A.,  B.,  A  Co.  carried  on  buaineaa  in  Auatin  Friara,  A.'a  private  reaidence  being  in  Hyde  Park 
Gardens.  Tbe  firm  atopped  payment  in  September,  18iT,  and,  in  March,  1848,  the  partaer- 
ahip  waa  diaaolved,  though  the  office  in  Auatin  Friara  waa  not  doaed  for  two  or  three  yean 
after.  Upon  the  stoppage  of  the  firm,  A.  gave  up  his  private  residence,  and  in  May,  1849,  he 
went  to  reside  on  the  eontinent.  Some  time  before  May,  1862,  a  board  waa  (but  without  the 
knowledge  of  A.)  affixed  to  the  office  in  Auatin  Friars,  directing  that  letters  and  communica- 
tions for  A.,  B.,  A  Co.,  should  be  left  at  the  office  of  C.  Before  A.  left  England,  it  was  the 
duty  of  the  clerk  at  the  office  in  Austin  Friars  to  forward  all  letters  addressed  to  A.,  which 
came  there,  to  his  residence  in  Hyde  Park  Gardens ;  and,  after  A.  left  England,  B.  gave  direc- 
tions that  lettera  and  communieationa /or  either  of  the  partnen  should  be  forwarded  to  D.  (who 
had  been  a  member  of  the  firm) ;  and  D.  gave  directions  that  all  letters  or  communieationa 
/or  A.  ahonld  be  forwarded  to  S. ;  but  E.  had  no  authoritjf  to  act  for  A.  touehing  hie  private 
affaire, 

A.  waa  the  holder  of  200  aharea  in  the  company  incorporated  by  the  above-mentioned  act,  and 
waa  one  of  the  direetora  thereof.  At  a  general  meeting  held  in  March,  1851,  hia  shares  were 
declared  forfeited  for  non-payment  of  calls,  and,  on  the  15th  of  May,  1852,  a  notice  of  the 
forfeiture,  enclosed  in  an  envelope  addressed  to  A.,  waa  left  with  C,  with  a  request  thai  he 
would  "  procure  the  acceptance  of  service  on  behalf  of  A."  C.  believed  he  sent  it  to  D.,  but 
neither  of  them  had  any  recollection  of  having  seen  it :  and  it  never  reached  the  hands  or 
came  to  the  knowledge  of  A. : — 

Held, — ^by  the  Exchequer  Cliamber,  on  error, — not  a  sufficient  service  of  the  notice,  although  in 
the  deed  of  transfer  of  the  shares  to  him,  in  the  resolution  appointing  him  a  director  of  the 
oompany,  and  in  every  document  signed  by  him  in  relation  to  the  alTairs  of  the  company,  he 
waa  deacribed  aa  "  of  8,  Austin  Friars." 

And,  held,  that,  in  an  action  against  the  company  for  improperly  withholding  the  shares  after  a 
tender  of  the  sum  due  for  calls  and  interest,  A.  was  entitled  to  recover  their  value  at  the 
market  price  of  the  day  of  the  tender,  deducting  the  amount  of  the  calla  and  interest 

This  was  an  appeal  against  a  decision  of  the  Court  of  Common  Pleas 
upon  a  special  case  stated  in  an  action  brought  by  the  plaintiff  below 
against  the  defendants  below,  a  company  incorporated  by  an  act  of  the 
6  G.  4,  '*'c.  xzxix.,  and  a  charter  of  King  George  the  Fourth,  in  r^ttroQ 
which  action  the  plaintiff  below  charged  the  company  with  having  *- 
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wrongfully  declared  certain  shares  in  the  capital  stock  of  the  company 
to  be  forfeited :  see  the  pleadings,  18  C.  B.  454  (E.  C.  L.  B.  vol.  86) 
The  case  was  as  follows : — 

At  the  times  of  the  passing  of  the  act  and  the  granting  of  the  charter, 
and  for  several  years  afterwards,  the  plaintiff  carried  on  business  in 
partnership  with  certain  other  persons,  under  the  firm  of  Cockerel], 
Larpent  k  Co.,  at  offices  at  No.  8,  Austin  Friars,  in  the  city  of 
London ;  and  the  plaintiff  was  the  owner  of  200  shares  of  the  capital 
stock  of  the  company. 

Before  the  month  of  Noyember,  1847,  calls  to  the  amount  of  252.  had 
been  paid  on  each  of  those  shares.  On  the  4th  of  November,  1847, 
the  7th  of  June,  1849,  and  the  15th  of  August,  1850,  calls  of  IL  on 
each  share  of  the  stock  of  the  company  were  duly  made  by  the  directors, 
and  previous  notice  of  the  times  and  places  of  payment  was  duly  given 
by  advertisement,  as  directed  by  the  act.  These  calls  were  payable  on 
the  15th  of  January,  1848,  the  18th  of  July,  1849,  and  the  25th  of 
September,  1820,  respectively.  They  have  not  been  paid.  The  sharts 
were  lOOZ.  shares. 

The  plaintiff  proved  that  he  did  not  know  of  the  making  of  these 
calls,  or  any  of  them,  except  as  in  this  case  appears. 
>^7iUl  ^^  ^^^  annual  general  meeting  of  the  proprietors  of  ^the  com- 
^  pany  held  pursuant  to  their  act  on  the  Slst  of  March,  1851,  the 
plaintiff's  shares  were  declared  forfeited ;  and  the  following  dedaratioD 
was  made,  and  entered  in  the  books  of  the  company  :•— 

<<  The  chairman  then  informed  the  meeting  that  the  directors  had 
felt  it  their  duty  to  propose  for  forfeiture  certain  shares  on  which  more 
than  one  call  was  in  arrear,  to  the  number  of  551,  the  particulars  of 
which  were  read  by  the  secretary,  as  follows : — [Here,  amongst  othen, 
followed  the  number  of  the  plaintiff's  shares.]  200  shares  late  the 
property  of  John  Cockerell,  of  8,  Austin  Friars,  in  the  city  of  London, — 
which  were  declared  forfeited  acccordingly. 

(Signed)  <<  J.  Cattlet,  Chairman." 

Li  April,  1851,  a  call  was  in  like  manner  made  of  10«.  on  each  share 
of  the  company ;  but  no  call  was  made  on  the  plaintiff,  or  upon  any 
shares  as  being  his  property,  the  directors  and  the  company  regarding 
his  shares  as  forfeited. 

At  the  annual  general  meeting  of  the  proprietors  held  the  12th  of 
March,  1852,  the  foregoing  declaration  at  the  meeting  of  March,  1851, 
was  confirmed. 

The  firm  of  which  the  plaintiff  was  a  member  stopped  payment  in 
September,  1847.  Its  affairs  were  liquidated  under  an  arrangement 
with  their  creditors  under  inspectors,  of  whom  Mr.  Horsley  Palmer  wis 
one ;  and,  after  that  month,  the  firm  did  nothing  more  than  conduct  to 
a  conclusion  the  liquidation  of  their  afiairs  for  the  benefit  of  theit 
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creditors.  The  firm  iras  dissolved  in  March,  1848.  In  winding  np  the 
affairs  under  the  inspectors,  Mr.  Noble,  one  of  the  firm,  was  the  most 
actiye,  attending  at  the  premises  at  Austin  Friars  almost  eyery  day. 
Mr.  Noble  had  no  authority  to  act  for  the  plaintiff  as  to  his  private 
affairs. 

The  premises  in  Austin  Friars  were  not  closed  until  two  or  three 
years  after  the  stoppage. 

*A  Mr.  James  Edward  Coleman  acted  as  accountant  for  the  r^cYoe 
inspectors  in  regard  to  the  affairs  of  the  firm :  but  he  did  not  act  ^ 
and  had  no  authority  to  act  touching  the  private  affairs  of  any  of  the 
members  of  the  firm ;  and  he  never  had  any  communication  with  the 
plaintiff,  and  nev^r  saw  him.  Touching  the  private  affairs  of  the  plain« 
tiff,  a  Mr.  John  Horsley  Palmer,  a  merchant  of  London,  acted  as  the 
friend  of  the  plaintiff,  and  by  his  directions,  in  paying  the  trust  divi** 
dends  to  his  private  creditors  under  a  deed  of  arrangement  hereinafter 
mentioned,  and  acted  for  him  in  nothing  else. 

No  business  connected  with  the  private  affairs  of  the  plaintiff  was 
transacted  after  the  stoppage  at  the  premises  in  Austin  Friars.  Letters 
addressed  to  him  there,  came  there  after  he  left  England.  The  plain*- 
tiff  left  England  in  May,  1849,  and  went  to  reside  on  the  continent, 
where  he  has  ever  since  resided. 

The  plaintiflf  never  slept  at  Austin  Friars,  or  used  the  premises  there 
otherwise  than  for  business. 

At  the  time  of  the  stoppage  of  payment  of  the  firm,  the  plaintiff 
occupied  a  house  in  Hyde  Park  Oardens,  London,  and  another  at 
Burton  Hill,  Wilts.  He  then  gave  up  those  houses,  and  afterwards 
became  an  inmate  with  his  sister,  at  Loughton,  Essex.  He  next  went 
abroad ;  the  premises  in  Austin  Friars  then  being,  and  afterwards  con- 
tinuing to  be,  occupied  as  herein  mentioned. 

His  shares  were  principally  transferred  to  him.  There  were  twelve 
deeds  of  transfer  executed  to  and  by  him,  in  all  of  which  he  was 
described  as  of  Austin  Friars ;  and  in  the  certificates  of  the  same  shares 
he  was  described  as  of  Austin  Friars.  He  was  a  director  of  the  com- 
pany from  1889,  and  attended  several  meetings.  He  was  elected  as 
of  8,  Austin  Friars.  The  plaintiflf  proved  that  notices  and  communica- 
tions of  every  kind  relating  to  the  Van  Diemen's  Land  Company  were 
sent  to  his  address  there,  *and  that  he  never  gave  any  directions  r^irng 
that  they  should  be  sent  in  any  other  way.  ^ 

Before  leaving  England,  viz.  on  the  24th  of  November,  1848,  thd 
plaintiff  made  an  arrangement  with  his  private  creditors,  by  a  deed 
which  was  to  be  considered  as  part  of  the  case. 

A  board,  with  an  inscription  of  which  the  following  is  a  copy,  was 
affixed  at  the  offices  No.  8,  Austin  Friars,  some  time  before  May,  1852 ; 
but  the  precise  time  of  its  being  affixed  did  not  appear : — '<  Letters  and 
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communications  for  Gockerell,  Larpent  k  Co.,  to  be  left  at  the  office  of 
Mr.  J.  E.  Coleman,  86,  Coleman  Street." 

The  plaintiff  proved  that  the  above  board  was  pat  np  without  his 
knowledge  or  direct  authority,  otherwise  than  is  to  be  inferred  from  the 
circumstances  :  nor  did  he  know  of  the  same  until  after  the  commence- 
ment of  this  action. 

Before  the  plaintiff  left  England,  it  was  the  duty  of  the  clerk  at 
Austin  Friars  to  forward  all  letters  addressed  to  the  plaintiff  which 
came  to  Austin  Friars,  to  the  private  residence  of  the  plaintiff  in  Hyde 
Park  Ghurdens,  or  the  country. 

After  the  plaintiff  left  England,  Mr.  Coleman  gave  directions  that 
letters  and  communications  for  either  of  the  partners  should  be  for- 
warded to  Mr.  Noble,  who  had  an  office  in  the  city ;  and  Mr.  Noble 
gave  directions  that  all  letters  or  communications  for  the  plaintiff 
should  be  forwarded  to  the  plaintiff's  brother,  Mr.  S.  P.  Cockerell. 
Mr.  Noble  had  no  authority  to  act  for  the  plaintiff  touching  his  private 
affairs. 

On  the  15th  of  May,  1852,  a  clerk  of  the  defendants'  attorneys,  on 
behalf  of  the  defendants,  went  with  the  notice  hereinafter  mentioned  to 
No.  8,  Austin  Friars,  whereat  the  said  business  of  the  firm  of  CockereU, 
Larpent  k  Co.  had  formerly  been  carried  on,  and,  finding  the  office 

*75I71  ^^^  ^P'  ^^^  ^^^^  seeing  the  said  board,  he  *left  with  Mr.  Cole- 
^  man,  at  his  office  in  Coleman  Street,  on  the  same  day,  a  letter 
from  the  defendants'  attorneys,  of  which  the  following  is  a  copy : — 

<<19,  Coleman  Street, 

« 15th  May,  1852. 
a  Dear  Sir, — As  we  understand  that  the  affairs  of  Messrs.  Cockerell, 
Larpent  &  Co.  are  in  your  hands,  may  we  request  that  you  will  pro- 
cure the  acceptance  of  service  of  the  accompanying  notice  on  behalf  of 
Mr.  John  Cockerell.  We  enclose  the  notice  in  duplicate,  and  will  thank 
you  to  get  the  receipt  on  the  one  copy  signed  by  the  party  accepting 
the  service. 

"  BiSCHOFF  k  COXB." 

«  J.  E.  Coleman,  Esq." 

Li  the  letter  was  the  following  notice,  in  duplicate,  addressed  to  the 
plaintiff,  and  signed  by  Mr.  Cattley,  the  clerk  of  the  defendants : — 

<(  Sir, — By  order  of  the  court  of  directors  of  the  Van  Diemen's  Land 
Company,  I  hereby  give  you  notice,  that,  at  a  general  court  of  pro- 
prietors of  the  said  company,  held  oi:  the  31st  of  March,  1851,  it  was, 
amongst  other  things,  resolved,  that,  in  consequence  of  your  having 
neglected  to  pay  the  calls  on  the  shares  standing  in  your  name,  for  the 
space  of  three  calendar  months  next  after  the  time  appointed  for  pay- 
ment thereof,  the  same  shares,  and  all  franchises  and  interest  therein. 
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and  all  the  profits  and  advantages  thereof,  and  all  moneys  theretofore 
adranced  on  account  thereof,  should  be  absolutely  forfeited  to  or  for 
the  use  and  benefit  of  the  said  company ;  and  the  same  were  thereby 
declared  to  be  forfeited  accordingly ;  and  you  were  thereby  declared 
disfranchised  and  removed  from  the  said  company :  but  no  advantage 
will  be  taken  of  such  forfeiture  until  after  the  expiration  of  thirty  days 
from  the  date  of  this  notice.    Dated  this  15th  day  of  May,  1852." 

No  answer  was  sent  to  this  letter ;  and  the  above  notice  *never 
came  to  the  hands  or  knowledge  of  the  plaintiff:  and  it  was  to  ['^'738 
be  taken  that  the  same  was  lost,  without  prejudice  to  any  question  of 
service  of  notice.    Notice  to  produce  it  was  duly  given. 

Mr.  Coleman,  who  was  examined  as  a  witness  on  behalf  of  the  de- 
fendants, said,  that  to  the  best  of  his  recollection  he  forwarded  the 
notice  to  Mr.  Noble.  Mr.  Noble  stated  that  he  had  no  recollection  of 
having  received  or  seen  any  letter  sent  by  Mr.  Coleman  to  or  for  the 
plaintiff  in  1852,  and  that  he  never  saw  a  document  like  the  above 
notice, — a  copy  of  which  was  shown  to  him  on  his  examination,  by  the 
defendants'  counsel. 

On  the  20th  of  May,  1852,  at  a  court  of  directors  of  the  company, 
the  following  took  place,  and  was  duly  entered  in  the  books  of  the 
company : — 

<<  The  chairman  informed  the  court  that  the  secretary  had  attended 
at  the  office  of  the  company's  solicitors  on  Thursday,  the  13th  instant, 
and  had  there  signed  certain  notices  drawn  up  agreeably  with  the  re- 
quirements of  the  act  of  parliament,  addressed  to  those  persons  whose 
shares  had  been  forfeited,  as  follows : — 

<«  <  Shares  forfeited  at  the  general  meeting  of  proprietors,  on  the  81st 
of  March,  1851,— 

<«  <  John  Gockerell,  200  shares.' 

<<  And  the  chairman  further  informed  the  court,  that,  after  the  ex- 
piration of  thirty  days  from  the  delivery  of  the  said  notices,  the  shares 
would  become  &ially  and  completely  forfeited,  unless  payment  of  the 
overdue  calls  was  made  in  the  mean  time." 

Save  as  in  this  case  appears,  no  notice  of  the  forfeiture  of  the  said 
shares  of  the  plaintiff  was  ever  given,  nor  did  the  plaintiff,  or  any  other 
person  authorized  to  act  for  him,  know  of  the  above  resolutions  until 
after  this  action  was  brought;  nor  did  the  plaintiff,  or  any  person 
authorized  to  act  for  him,  know  of  the  alleged  forfeiture  until  the  end 
of  the  month  of  December,  1852,  when  '^'Mr.  Palmer  was  verbally  r^i^oo 
informed  thereof,  and  thereupon  communicated  with  the  plaintiff.  ^ 

On  the  11th  of  January,  1853,  tha  plaintiff  caused  to  be  tendered  to 
the  defendants  a  sufficient  sum  to  cover  the  amount  of  the  calls  on  the 
200  shares,  with  interest  thereon  from  the  time  they  were  payable,  and 
stated  he  did  so  to  enable  him  to  sell  the  shares.  The  defendants  re- 
fused to  receive  the  same,  on  the  ground  that  they  considered  the  shares 
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had  been  legaUy  forfeited,  and  that  they  could  not  in  any  manner  re^ 
cognise  the  plaintiff's  right  to  such  shares. 

It  was  proved  by  Mr.  Wettenhall,  a  sharebroker  called  by  the  plain- 
tiff, that  the  market-price  of  the  shares  on  the  day  of  the  tender  was 
202.  a  share.  The  price  between  that  time  and  the  time  of  trial  flnctii- 
ated  yery  mnch :  they  were  as  low  as  14^,  and  as  high  as  262.  lOt .  At 
the  time  of  the  commencement  of  the  action,  they  were  14|^,  and  at  the 
time  of  the  trial  they  were  182.  On  the  5th  of  November,  1847,  the  prices 
were  not  quoted  in  the  market.  In  June,  1849,  after  the  second  of  the 
before-mentioned  calls,  they  were  worth  80«.  On  the  81st  of  March, 
1851,  they  were  worth  12.  or  12.  10«.  On  March  12,  1862,  and  in 
May,  1852,  the  shares  were  not  quoted  at  all*:  and  the  price  of  the 
shares  did  not  rise  until  October,  1852 ;  up  to  which  date  it  was  a  fact 
that  the  shares  were  worth  very  little ;  that,  until  the  following  Decem- 
ber, there  was  no  quotation  for  them.  They  then  rose  to  5^^  and  on 
December  22d  to  402.  In  the  quotation  it  is  assumed  that  all  calls  are 
paid. 

The  amount  of  the  verdict  was  taken,  by  direction  of  the  Lord  Chief 
Justice,  subject  to  the  opinion  of  the  court.  The  shares  were  treated 
as  worth  192.  each  on  the  day  of  the  tender ;  his  Lordship  suggesting, — 
which  was  agreed  to, — that  12.  a  share  be  deducted,  to  allow  for  a  de- 
preciation of  the  market  by  the  selling  of  200  shares  at  one  time.  The 
*7401  ^^^^^  ^'  ^^®  shares,  after  ^allowing  for  the  calls  and  interest,  it 
^  was  agreed  would  by  this  mode  amount  to  80002. 

The  court  was  to  be  at  liberty  to  draw  all  inferences  that  a  jury 
would  be  justified  in  doing,  and  to  have  all  powers  of  a  judge  at  Nin 
Prius  as  to  amendment  and  otherwise. 

The  first  question  for  the  opinion  of  the  court,  was,  whether  the  ve^ 
diet  was  to  stand  for  the  plaintiff,  or  to  be  entered  for  the  defendants, 
on  any  and  what  issues :  If  it  was  to  be  entered  for  the  plaintiff, — 
secondly,  upon  what  principle  was  the  amount  of  damages  to  be  asoe^ 
tained. 

If  the  court  should  be  of  opinion  in  the  affirmative  of  the  first  ques- 
tion, the  verdict  was  to  be  entered  for  the  plaintiff  according  to  the 
principle  which  the  court  might  direct, — ^the  amount  to  be  settled  %j 
the  court. 

If  the  court  should  be  of  opinion  in  the  negative  of  the  first  question, 
the  verdict  was  to  be  entered  for  the  defendants  upon  such  issues  as  the 
court  might  direct. 

The  Court  of  Common  Pleas  having  given  judgment  for  the  plaintiff 
upon  this  special  case,-^18  C.  B.  454, — the  defendants  brought  error, 
pursuant  to  the  Common  Law  Procedure  Act,  1854, 17  k  18  Vict  c. 
125,  8.  82«  which  now  came  on  for  argument  before  Coleridge,  J.,  Erk, 
J.,  Martin,  B.,  Crompton,  J.,  and  Watson,  B. 

Bylety  Serjt.  (with  whom  were  Hugh  Hill,  Q.  C,  and  Unthankj  for 
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the  plaintifis  in  eiTor.(a)  The  main  ^qnestion  is,  whether  the  r^nA\ 
eliares  of  the  plaintiff  below  were  forfeited.  The  material  facts  ^ 
are  these : — The  act  of  parliament  authorizing  the  incorporation  of  the 
company  passed  on  the  10th  of  June,  1825.  The  charier  of  incorpora- 
tion bears  date  the  10th  of  Noyember  in  the  same  year.  The  plaintiff, 
irho  was  a  member  of  the  firm  of  Cockerell,  Larpent  k  Co.,  carrying  on 
business  at  No.  8,  Austin  Friars,  was  the  proprietor  of  200  shares  of 
1007.  each  in  the  company,  and  was  one  of  the  directors.  On  the  4th 
of  November,  1847,  a  call  of  1{.  per  share  was  made,  which  was  paya« 
ble  on  the  15th  of  January,  1848.  The  firm  of  Cockerell,  Larpent  & 
Co.  stopped  payment  in  September,  1847 ;  and  the  partnership  was 
dissolved  in  March,  1848.  On  the  24th  of  November,  1848,  the 
plaintiff  executed  a  deed  of  arrangement  with  his  private  creditors.  In 
May,  1849,  he  went  abroad,  and  remained  abroad  until  the  time  of  the 
trial.  On  the  7th  of  June,  1849,  a  second  call  of  IZ.  per  share  was 
made,  which  was  payable  on  the  18th  of  July ;  and  on  the  15th  of 
August,  1850,  a  third  call  of  12.  per  share  was  made,  which  was  payable 
on  the  '*'25th  of  September.  None  of  these  calls  having  been  r^ir^o 
paid  by  the  plaintiff,  at  a  general  meeting  of  the  proprietors  of  ^ 
the  company,  held  on  the  81st  of  March,  1851,  his  shares  were  duly 
declared  forfeited ;  and,  on  the  15th  of  May,  1852,  a  notice  of  the  for- 
feiture was  served  in  the  manner  stated  in  the  special  case, — upon  which 
service  a  subordinate  question  hereafter  to  be  noticed  arises.  In  Decem- 
ber, 1852,  the  shares,  which  were  worse  than  valueless  at  the  time  of 
the  forfeiture,  had  risen  considerably  in  the  market;  and  on  the  11th  of 
January,  1853,  the  plaintiff  tendered  the  amount  of  calls  and  the  interest, 
and  demanded  the  shares, — with  which  demand  the  directors  refused 
to  comply.  The  validity  of  the  forfeiture  depends  upon  the  construction 
of  the  14th  section  of  the  act  of  parliament,  by  which  it  is  enacted, 
<<  that  if  any  subscriber  or  any  proprietor  or  proprietors  of  any  share 
or  shares  in  the  capital  stock  of  the  said  company,  his,  her,  or  their 
executors,  administrators,  successors,  or  assigns,  shall  neglect  or  refuse 
to  pay  his,  her,  or  their  part  or  portion  of  the  money  to  be  called  for  by 

(a)  The  points  marked  for  argmnent  on  the  part  of  the  plftlotiffa  in  error  were, — 

"That,  hj  the  eompany's  act,  6  G.  4,  e.  xxxix.,  a.  14,  the  pltdntiff'a  akarea  were  alMolMely 
forfeited  on  non-payment  of  the  calls  for  three  calendar  montha : 

"  That  the  plaintiff,  who  had  so  forfeited  his  ahares,  could  not  by  his  own  act,  aa,  by  tendering 
the  amount  of  calls,  without  the  assent  of  the  company,  purge  the  forfeiture : 

"  That,  until  tho  company  waire  the  forfeiture,  the  plaintiff  haa  no  right  to  sue  the  company 
on  the  footing  of  the  plaintiff  being  entitled  to  the  shares : 

'*  That,  as  the  plaintiff  had  forfeited  his  shares,  and  the  company  bad  not  agreed  to  waire  the 
forfeiture,  the  company  and  its  officers  had  the  right  to  refuse  to  receire  from  the  plaintiff  the 
calls,  and  had  a  right  to  remore  his  name  from  the  register-book : 

"  That  the  notice  in  writing  mentioned  in  the  case  was  unnecessary,  but  was,  if  neeeasaiy, 
under  the  circumstances,  sufficient,  and  was  sufficiently  served : 

"  And  that  if,  by  tendering  the  calls,  and  without  the  company's  consent,  the  plaintiff  could 
purge  the  forfeiture,  then  the  shares  still  belong  to  the  plaintiff,  and  he  is  not  entitled  to  reeoTcr 
the  full  Taloe  of  the  shares, — a  recoTcry  in  the  present  action  for  breach  of  duty,  not  having  tka 
effect  of  changing  the  property  in  the  shares." 
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the  directors  as  aforessid,  daring  the  space  of  three  calendar  mcniltf 
next  after  the  time  appointed  for  payment  thereof,  together  with  lawfU 
interest  from  the  appointed  time  of  payment,  then  and  in  every  sseb 
case  the  person  or  persons  so  neglecting  or  refusing  thaU  ab$olutdy 
forfeit  all  his,  her,  or  their  share  or  shares  in  the  capital  stock  of  the 
said  company,  and  all  profits  and  advantages  thereof,  and  all  money 
theretofore  advanced  by  him,  her,  or  them  on  account  thereof,  to  and  for 
the  use  and  benefit  of  the  said  company :  and  all  shares  which  shall  or 
may  be  so  forfeited  shall  or  may  at  any  time  or  times  thereafter  be  sold 
at  a  public  sale,  for  the  most  money  that  can  be  gotten  for  the  same,  and 
the  produce  thereof  shall  go  to  and  make  part  of  the  capital  of  the  said 
company ;  but  no  advantage  ehaU  he  taken  of  ewshjorfeiture  of  any 
*7Aff\  ^^^^  ^^  shares  until  after  ^thirty  days*  notice  shaU  have  been  given 

^  by  the  directors  of  the  said  company,  under  the  hand  of  the  clerk 
of  the  said  company,  to  the  owner  or  owners  thereof,  by  notice  in 
writing  left  at  his,  her,  or  their  usual  or  last  place  of  abode,  nor  onless 
the  same  shall  be  declared  to  be  forfeited  at  some  general  or  specia] 
general  meeting  of  the  said  proprietors  which  shall  be  held  not  earlier 
than  three  calendar  months  next  after  the  said  forfeiture  shall  happen ; 
and  that  every  such  forfeiture  so  to  be  declared  shall  be  an  absolute 
indemnification  and  discharge  to  and  for  the  proprietor  and  proprietors, 
or  his,  her,  or  their  executors,  administrators,  successors,  and  assigns, 
so  forfeiting,  against  all  actions,  suits,  and  prosecutions  for  any  breach 
of  contract  or  other  agreement  between  such  proprietor  or  proprietors, 
his,  her,  or  their  executors,  administrators,  successors,  and  assigns,  and 
the  said  company  with  regard  to  the  future  carrying  on  and  managing  of 
the  said  company."  The  true  and  natural  meaning  of  that  section,  it  is 
submitted,  is,  that  the  shareholder  has,  besides  the  interval  between  the 
making  of  the  call  and  the  day  on  which  the  amount  is  payable,  a  furtb^ 
period  of  three  months  for  paying  the  call  with  interest ;  and  that,  if 
the  money  is  not  paid  within  that  period,  the  shares  shall  be  absolutely 
forfeited  for  the  benefit  of  the  company,  with  a  power  of  sale :  but, 
inasmuch  as  it  is  right  and  reasonable  that  the  party  should  have  notice 
of  the  forfeiture  before  it  is  enforced,  the  statute  provides  that  no 
advantage  shall  be  taken  of  ^^  such  forfeiture"  until  after  thirty  days' 
notice  given ;  and  then  it  goes  on  to  provide  for  the  indemnification  of 
the  proprietor  of  the  forfeited  shares.  The  contention  on  the  part  of 
the  defendant  in  error  will  be,  that  there  is  no  absolute  forfeiture  of  the 
shares  by  non-payment  of  the  calls,  until  after  the  thirty  days'  notice 
has  been  given,  and  the  shares  have  been  declared  forfeited  at  a  general 
or  special  general  meeting  of  the  proprietors ;  and  that  the  notice  was 
*7M1  ^^^  ^^^  "^served.   The  only  reasonable  construction  of  the  statute, 

^  it  is  submitted,  is,  that  the  forfeiture  is  absolutely  incurred  imme- 
diately on  default  in  payment  within  the  three  months  next  after  the 
appointed  time  of  payment, — at  the  election  of  the  company.    No 
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words  conld  be  stronger  or  more  plain.     It  is  like  the  ordinary  case  of 
a  lease,  to  be  absolutely  yoid  to  all  intents  and  purposes  on  breach  by 
the  lessee  of  any  of  the  covenants :  the  lessee  cannot  take  advantage  of 
the  breach ;  bat  the  lease  becomes  void,  at  the  election  of  the  lessor : 
Doe  d.  Bryan  v.  Bancks,  4  B.  &  Aid.  401  (E.  C.  L.  R.  vol.  6) :  and  see 
the  oases  collected  in  1  Wms.  Saund.  287  d.     [C&ompton,  J. — You 
contend  that  there  is  no  power  to  purge  the  forfeiture  by  payment  of 
the  calls  before  the  expiration  ot  the  thirty  days.     If  that  be  the  true 
construction  of  the  statute,  what  is  the  use  of  the  notice  f]    The  words 
upon  which  reliance  will  be  placed  on  the  other  side,—''  no  advantage 
shall  be  taken  (^  such  forfeiture,  until,  fcc.,"-— coupled  as  they  are  with  a 
power  of  sale,  mean  that  no  advantage  shall  be  taken  by  sale  of  the 
forfeited  shares  until  the  prescribed  notice  has  been  given.     The  share- 
holder has  three  months  after  the  call  is  payable  within  which  to  pay 
'the  amount;  and  three  months  more  are  to  elapse  before  a  declaration 
of  forfeiture  can  take  place.    [Maktin,  B. — ^Would  it  be  competent  to 
the  shareholder  during  or  after  the  expiration  of  the  second   three 
months,  but  before  the  general  meeting,  to  come  and  tender  the  amount 
due?]    No.     The  fcnrfeiture  is  absolute  when  the  default  is  made, — 
absolute  at  the  election  of  the  company :  but  the  power  of  sale  does  not 
come  into  operation  until  the  declaration  of  forfeiture  has  been  made, 
and  notice  thereof  given :  any  other  construction  would,  make  no  dis- 
tinction between  the  first  and  the  second  period  of  three  months.   [Cromp- 
TON,  J. — The  time  for  election  is,  at  the  general  meeting.     Suppose  no 
declaration  of  forfeiture  then  takes  place,  what  becomes  of  the  shares  ? 
They  *are  as  they  were.   [Cromfton,  J. — May  the  company  play  r^iy^c 
fast  and  loose,  waiting  the  turn  of  the  market  7]    There  is  no  ^ 
injustice  in  that :  and,  at  all  events,  it  is  an  inconvenience  which  applies 
equally  to  either  construction.    Is  the  election  to  be  given  to  the  party 
who  has  made  default,  or  to  the  company  who  have  done  no  wrong  ?    It 
is  impossible  to  read  the  words  ^^  absolutely  forfeited'*  in  the  sense  of 
^'  liable  to  be  forfeited,"  which  is  in  truth  the  construction  contended  for 
on  the  other  side.     [Watson,  B. — The  only  notice  which  the  shareholder 
has  of  the  time  and  place  of  payment  of  the  call,  is,  by  advertisement 
in  the  London  Gazette  and  in  two  or  more  of  the  daily  London  news- 
papers :  s.  18.]     That  is  the  notice  which  the  shareholder  has  agreed  to 
be  bound  by.    [Martin,  B. — May  not  the  true  meaning  of  the  14th 
section  be  this, — the  non-payment  of  the  call  withm  the  first  three 
months  places  the  shareholder  at  the  mercy  of  the  company ;  but  no 
forfeiture  of  the  shares  shall  take  place  until  the  party  has  bad  thirty 
days'  notice,  such  thirty  days'  notice  to  be  given  to  him  before  the  gen- 
eral meeting  ?    That  seems  to  make  the  whole  consistent.    Erle,  J. — 
It  would  be  making  '^absolute"  mean  ^Mnohoate."     Golbribob,  J. — 
It  is  im)>ossible  to  give  the  literal  construction  to  the  words  ^^  no  advan- 
tage shall  be  taken,"  &c.]    In  Sparks  v.  The  Liverpool  Water  Worki 
N.  8.,  VOL.  I. — 32 
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Company,  18  Yes.  428,  it  was  held  that  a  shareholder  was  not  entitled 
to  relief  against  forfeiture  under  a  by-law  of  an  incorporated  compaay 
for  waterworks,  providing  that  the  members  shall  receive  notice  of 
default  in  paying  a  call,  and  incur  the  forfeiture  by  non-payment  tet 
days  after  the  notice  sent ;  though  the  lapse  arose  from  ignorance  of  the 
call,  from  accidental  circumstances,  and  absence  from  town  when  the 
notice  was  sent.  Sir  W.  Ghrant  there  said :  *'  The  parties  might  con- 
tract upon  any  terms  they  thought  fit,  and  might  impose  terms  as  arbi- 
*7dRl  ^^^^  ^^  ^^^7  pleased.    It  is  ^essential  to  such  transactions.    Thii 

•^  struck  me  as  not  like  the  case  of  individuals.  .If  this  species  of 
equity  is  open  to  parties  engaged  in  these  undertakings,  they  could  not 
be  carried  on.  It  is  essential  that  the  money  should  be  paid,  and  that 
they  should  know  what  is  iheir  situation.  Interest  is  not  an  adequate 
compensation,  even  among  individuals ;  much  less  in  these  undertakings. 
In  particular  cases,  interest  might  be  a  compensation :  but,  in  the  mi^ 
jority  of  cases,  it  is  no  compensation,  from  the  uncertainty  in  which  they 
may  be  left.  The  effect  is  the  same,  whether  money  has  been  paid  or 
not.  They  know  the  consequenoe.  The  party  making  default  is  no 
longer  a  member ;  but,  if  a  party  can  in  equity  enter  into  a  discussion 
of  the  circumstances,  each  may  bring  his  suit.''  [Watson,  B. — ^Id 
whom  do  you  say  the  property  in  the  shares  is  vested  during  the  three 
months  preceding  the  general  meetmg  ?]  They  would  be  in  the  same 
position  as  the  forfeited  lease,  where  the  lessor  has  not  yet  declared  bis 
election  to  avail  himself  of  the  forfeiture.  [Colbeidgb,  J. — There  is 
no  real  analogy  to  the  case  of  a  lease.  Watson,  B. — Suppose  the 
company,  after  the  time  for  payment  of  the  call  had  arrived,  and 
before  payment,  and  before  the  time  for  holding  a  general  meeting,  came 
under  the  operation  of  the  winding-up  acts, — would  Gockerell  have  been 
liable  as  a  contributory  ?]  Probably  he  would.  Then,  as  to  the  notice. 
The  case  shows  that  the  shares  were  duly  declared  forfeited,  and  that 
notice  was  duly  issued :  the  only  question  is  as  to  the  service.  [Colb- 
RIDOB,  J. — The  form  of  the  notice  seems  to  assume  that  the  *^  forfeit- 
ure*' was,  the  declaration  of  forfeiture  made  at  the  meeting.]  The 
notice  was  served  in  the  only  way  in  which  it  could  under  the  circum- 
stances be  served.  The  name  of  Mr.  Cockerell  stood  in  the  books  of 
the  company  as  a  director,  and  as  residing  at  No.  8,  Austin  Friars. 
*7471  ^^^'^®  several  deeds  of  transfer  were  executed  to  and  by  him,  *in 

-*  all  of  which  he  was  described  as  of  that  place,  as  well  as  in  the 
certificates  of  shares.  In  the  deed  of  arrangement  which  he  is  stated 
to  have  executed,  he  is  likewise  described  as  of  No.  8,  Austin  Fritre. 
All  communications  addressed  to  him  in  connexion  with  the  company, 
were  addressed  to  him  there.  That,  therefore,  clearly  was  the  proper 
place  at  which  to  serve  a  notice  relating  to  the  company.  The  firm 
having  failed,  the  premises  in  Austin  Friars  were  shut  up,  and  there  wts 
no  person  there  to  receive  the  notice,  but  a  board  was  stack  up,  iotimst- 
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ing  that  all  commimications  for  Oockerell,  Larpent  &  Co.,  were  to  be 
addressed  to  86,  Coleman  Street.  [Maetik,  B.— Is  this  matter  of  law 
or  of  fact  ?]  Of  law,  seeing  that  the  statute  requires  the  notice  to  be 
served  at  the  last  place  of  abode  of  the  party.  [Martin,  B. — This 
notice  was  sent  to  No.  8,  Austin  Friars,  four  years  after  the  premises 
were  shut  up.  Watson,  B. — And  it  was  not  eren  left  there.}  The 
direction  aflized  there  was  complied  with ;'  but  the  notice  seems  never  to 
have  reached  the  hands  of  Mr.  Oockerell.  An  office  where  a  person  is 
employed  the  greater  part  of  the  day,  though  he  sleeps  elsewhere  at 
night,  may  properly  be  said  to  be  his  ^^ place  of  abode:"  Haslope  v. 
Thome,  1  M.  &  Selw.  108.  What  was  done  here  would  have  been  a 
good  presentment  of  a  bill  made  payable  at  the  house  in  Austin  Friars. 
[Martin,  B. — ^Because  it  would  be  the  acceptor's  duty  to  have  some 
person  there  to  pay  the  bill.  Taking  the  words  of  the  14th  section  lit- 
erally,  the  notice  would  not  be  well  served  if  it  were  put  into  the  party's 
hands ;  yet  nobody  could  doubt  that  personal  service  would  do  ?  The 
last  place  of  abode  of  Mr.  Gockerell,  I  should  say,  was,  his  sister's  houstf 
at  Loughton.]  It  is  submitted  that  the  notice  was  well  served,  or  that 
the  circumstances  amounted  to  a  dispensation  with  service.  [Golbrii>gk» 
J. — If,  as  you  contend,  No^  8,  Austin  Friars,  was  Mr.  Cockerell's  last 
place  of  abode,  you  should  have  *left  the  notice  there.]  In  Crosse  r^i^^o 
V.  Smith,  1  M.  &  Selw.  545,  notice  to  the  drawers  on  non-payment  ^ 
of  a  bill  of  exchange,  by  sending  to  their  counting-house,  during  hours 
of  business,  on  two  successive  days,  knocking  there,  and  making  noiso 
sufficient  to  be  heard  by  persons  within,  and  waiting  there  several  min- 
utes, the  inner  door  of  the  counting-house  being  locked, — ^was  held  suf- 
ficent,  without  leaving  a  notice  in  writing,  or  sending  it  by  post,  though 
some  of  the  drawers  lived  at  a  small  distance  from  the  place.  Oold- 
smith  V.  Bland,  Bayley  on  Bills,  6th  edit.  276,  is  an  authority  to  the 
same  effect. 

MarUagtu  Smith  (with  whom  was  Bantaw)j  contri,  was  not  called 
upon.(a) 

CoLERiDOB,  J. — ^I  am  of  opinion  that  the  judgment  of  the  Court  of. 
Common  Pleas  in  this  case  was  perfectly  ^correct    The  question  r^YAQ 
as  to  the  notice  turns  principally  on  the  fact  of  service,  which  ■- 
I  think  was  insufficient    The  main  and  important  point,  however,  is  as 

(o)  Th«  pointf  marked  for  ftrgument  on  the  part  of  the  defendaot  !a  error,  were  as  follows  :— 
"  Jj  to  t&e  aeUon, — llutty  aMnming  a  Ibrfeltare  of  the  ihares  had  been  inenmd  bj  non-pay- 
menl  of  the  eallfl  in  qveeHon,  there  had  nerer  been  the  thirty  dayi^  notiee  required  bj  1. 14  ef 
the  eonpany's  aet  to  entitle  them  to  take  advantage  of  sneh  forfeitore;  and  that  the  faota  die- 
eloeed  by  the  ipeeial  ease  thowedt  that,  without  ineh  notiee,  the  eompany  had  taken  advantage 
of  iiieh  forfeitore,  to  the  plaintilTi  damage  ^ 

**jM'iotke  damag9t,^thMi,  after  tender,  the  plaintiff  waa  entitled,  aa  between  him  and  tha 
eompany,  to  all  the  righti  of  ownen  of  the  ■haree;  that  the  eaae  ahowi  he  might  at  the  time  ef 
the  tender  have  aold  them  at  IQL  per  share;  and  tha^  as  against  the  defendants,  he  was  entitled 
to  take  their  ralne  at  no  leas  than  that  inm ;  bat  that  he  waa  entitled  to  have  them  taken  at  the 
higheai  svm  to  which  they  rose  before  tha  eoameneement  ef  the  notion,  and  that  the  time  of  the 
lOMneement  of  the  action  waa  not  the  proper  time  at  whieh  the  ealcnlation  shonld  be  made.* 
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to  the  construction  of  the  14th  section  of  the  statute  6  6.  4^  c* 
which  enacts  that  a  shareholder  neglecting  or  refusing  during  the  space 
of  three  calendar  months  next  after  the  time  appointed  for  payment  of 
a  call,  to  pay  the  same^  with  interest,  ^'  shall  abiolutely  faifeit  all  his 
share  or  shares  in  the  capital  stock  of  the  company,  and  all  profits  and 
adTantages  thereof,  and  all  money  theretofore  advanced  by  him  on  account 
thereof."     Undoubtedly,  if  diose  words  had  stood  alone,  there  could  be 
no  question  but  that,  by  reason  of  the  non-payment  of  the  call,  the  shares 
ceased  to  be  the  property  of  the  shareholder*    But  the  words  which 
follow  make  it  impossible  to  put  that  construction  upon  the  statute.    I 
think  the  Court  of  Common  Pleas  were  right  in  substantially  holding 
that  the  forfeiture  was  no  mere  than  an  indhoate  forfeiture,  available  to 
the  company  only  upon  the  performance  by  them  of  certain  conditions, 
«^with  power  to  the  party  to  come  in  in  the  mean  time  and  purge  the  for- 
feiture by  payment  of  the  amount  of  the  calls  and  interest.     Those 
conditions  are  as  follows ;  and  they  are  prefaced  by  strong  words — ^^^  No 
advantage  shall  be  taken  (meaning,  by  the  company)  of  such  forfeiture 
of  any  share  or  shares^  until  after  thirty  days*  notice  shall  have  been 
given  by  the  directors  6f  the  said  company,  to  the  owner  or  owners 
thereof,  by  notice  in  writing  left  at  his,  her,  or  their  usual  or  last  place 
of  abode."    That  seems  to  be  the  first  step  to  be  taken  by  the  company 
towards  the  forfeiture  of  the  shares.     The  clause  then  goes  on, — ''  n<»'/' 
— and  here  is  implied  a  repetition  of  the  words  in  the  former  part  of  the 
sentence,  ^no  advantage  ^all  be  taken  of  such  forfmture  of  any  shsre 
or  shares,'— ^^  unless  the  same  shall  be  declared  to  be  forfeited  at  some 
general  or  special  general  meeting  of  the  *said  proprietors  which 
shall  be  held  not  earlier  thim  three  calendar  months  next  after 
the  said  forfeiture  shall  happen."     Upon  that  the  ocmsequenee  follows 
to  the  defaulting  shareholder,  that  he  shall  no  l<»iger  have  an  interest  in 
or  be  affected  by  the  transactions  of  the  company.    It  is  the  businesB 
of  the  court  to  give,  if  possible,  a  coisistMt  cbnstmetion  ta  the  whole 
of  the  clause :  and  we  can  only  do  that  by  holding  the  first  part  to  be 
qualified  by  the  subsequent  ^ords,  and  saying  that,  though  the  noB-ptj' 
ment  of  the  calls,  with  interest,  within  three  months  after  the  tiaie 
appointed  for  payment  thereof  operates  an  inchoate  forfeiture,  yet  such 
forfeiture  is  not  to  be  treated  as  absolute  and  indefeasible  until  the  pre- 
scribed notice  and  declaration  have  been  given  and  made.     Independently, 
therefore,  of  the  stringent  consequences  of  holding  the  forfeiture  to  he 
absolute  in  the  first  instance,  the  language  itself  shows  that  it  is  to  be 
dependent  upon  something  which  is  to  take  place  subsequently.    And 
the  reason  for  that  is  obvious  enough ;  for,  the  18th  section  provides 
that  notice  of  the  time  i»d  place  of  payment  of  the  call  shall  be 
^ven  "  in  the  London  Oasette,  and  in  two  or  more  of  the  daily  London 
newspapers,  as  the  said  directors  shall  direct ;"  and  that  notice  may  nerer 
actuidly  reach  the  shareholder,  so  as  to  enable  him  to  pay  the  call  within 
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tlie  time  prescribed.  For  these  reasons^  I  am  of  opinion,  that,  in  order 
to  complete  the  forfeiture,  the  notice  must  be  given,  and  the  forfeiture 
declared,  at  the  general  or  special  general  meeting  of  the  proprietors. 
Upon  this  ground,  therefore,  I  think  the  judgment  of  the  court  below 
was  right,  and  must  be  affirmed. 

Mabtik,  B. — I  am  entirely  of  the  same  opinion  :  and  I  would  only 
just  add,  that  it  is  impossible  to  discover  any  sensible  reason  for  require 
ing  the  thirty  days'  notice,  unless  this  be  the  true  construction  of  the 
14th  section  *of  the  statute.  If  nothing  that  the  shareholder  r^irf-i 
could .  do  would  cure  the  forfeiture,  it  would  be  idle  to  give  him  *• 
notice.  It  could,  therefore,  only  be  given  for  the  purpose  of  affording 
him  an  opportunity  to  come  in  and  by  payment  in  the  interim  avert  the 
consequences  of  his  default. 

Obompton,  J. — ^The  words  of  prohibition  contained  in  the  14th  section, 
— <^  no  advantage  shall  be  taken  of  such  forfeiture  of  any  share  or  shares, 
until  after  thirty  days'  notice  shall  have  been  given  by  the  directors  of 
the  said  company,  under  the  hand  of  the  clerk  of  the  said  company,  to 
the  owner  or  owners  thereof,  by  notice  in  writing  left  at  his,  her,  or 
their  usual  or  last  place  of  abode ;  nor  unless  the  same  shall  be  declared 
to  be  forfeited  at  some  general  or  special  general  meeting  of  the  said 
proprietors  which  shall  be  held  not  earlier  than  three  calendar  months 
next  after  the  said  forfeiture  shall  happen," — seem  to  me  to  be  con- 
clusive. The  company  are  taking  advantage  of  the  forfeiture,  by  with- 
holding the  plaintiff's  shares.  This  they  cannot  do  without  first 
complying  with  the  conditions  prescribed  by  the  statute. 

Watson,  B. — The  ground  of  forfeiture,  is,  the  non-payment  of  the 
calls.  The  time  and  manner  of  working  out  the  forfeiture  are  prescribed 
by  the  subsequent  part  of  the  clause. 

Judgment  affirmed,  with  costs. 


Smithy  for  the  defendant  in  error,  asked  for  interest  upon  the  judg- 
ment. 

*GoLBBii>OB,  J. — The  amount  of  the  judgment  was  matter  of  r^^f-o 
arrangement  in  the  court  below.  *- 

Mabtin,  B. — The  plaintiff  may  be  very  well  contented  with  what  he 
has  got. 

Interest  refused. 
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ACKNOWLBDOM  BNT. 

f]f  dmd  ty  marritd  w>mam,-~S€e  HuBBAVD  Ajn> 

Wife,  I. 

ADMINISTRATOR. 

8§*  BXBCUTOBB  AXD  AdMIRUTBATOBB. 

AFFIDAVIT. 
L  lUteription  of  dq^omtnt, 

Ab  attorney  was  itrnok  off  the  roll  Bt  hii  own 
roqiiMt»  Bad  Bftenrmrds  (in  the  aano  term)  ap- 
plied to  be  restored.  Hie  iffidaTit  described 
him  ai  "  one  of  the  attoraeye  of  the  eoart  .*" — 
The  eoart  reqnired  it  to  be  amended.  In  re 
Tkomat  SimptoHf  664 

IL  In  annoer  to  "new  nuUter,"  under  17  ilfr  18 

Vict.  c.  46. 

1.  The  proper  time  for  an  application  for 
leaTO  to  file  additional  affidaTits  in  answer  to 
"new  matter,"  under  the  17  A  18  Vict  c  126, 
s.  46,  is,  when  the  new  matter  has  been  brought 
before  the  conrt  by  the  other  side ;  and,  eemhle, 
that  these  also  may  be  answered  at  the  proper 
time.    Swinfen  ▼.  Swin/en^  364,  886  (o) 

2.  And  see  h  re  Marriott  ▼.  7*Jke  London  emd 
8omih  Weetem  Railway  Company^  607 

til.    U»d9r  12  d:  13    Viet,  c.  106,  s.  86,— .Me 

Babkbupt. 

AGBNT. 
L  Employmem  of, 

1.  Where  an  agent  employed  for  an  agreed 
aommission  to  sell  land  at  a  given  price,  snc- 
eeeds  in  finding  a  pnrchaser  at  the  stipnlated 
price,  but  the  prineipal,  from  whatever  cause, 


dedinei  to  sell,  and  rescinds  the  agent's  autho- 
rity, the  latter  is  entitled  to  sue  for  a  reason- 
able remuneration  for  his  work  and  labour,  and 
is  not  bound  to  resort  to  a  special  action  for  the 
wrongful  withdrawal  of  the  authority.  Priekett 
▼.  Badger,  296 

2.  In  such  a  ease,  a  eontract  to  pay  what  is 
reasonable  is  implied  by  the  law :  it  Is  not  a 
question  for  the  Jury.  76. 

3.  Semhle,  per  Willes,  J.,  that,  under  such 
eireumstanees,  the  proper  measure  of  damages 
would  be  the  entire  amount  of  the  commission 
agreed  for.  /6. 

IL  Oonhvei  enUred  into  by» 

1.  A  eontraei  for  the  conveyance  of  goods 
from  Liverpool  to  Australia  was  entered  into  as 
follows : — **  It  is  this  day  mutually  agreed  be- 
tween J.  A  R.  W.,  owners  of  the  ship  Jessica, 
of  the  first  part,  and  8.  J.  C.  of  the  other  part," 
— ^that  the  ship  should  be  ready  by  a  given 
day  to  take  ou  board  eertain  specified  goods, 
and  should  proceed  therewith  "  to  Qeelong,  in 
the  colony  of  Victoria,"  and  there  deliver  the 
same :  "  the  rates  of  fireight  determined  upon 
by  the  eaid  parHee  to  tAie  agreement,  are  as 
under,"  Ac, — **  one-third  to  be  paid  in  London, 
on  reoeipi  of  MU  of  lading,  and  the  remainder 
by  the  Geelong  and  Melbourne  Railway  Com- 
pany, at  Geelong:"  "goods  to  be  taken  on 
board  at  Liverpool  at  ship's  expense :"  and  the 
agreement  was  signed,*-"  J.  A  R.  W.,  8.  J. 
C.:"— 

Held,  that  8.  J.  C.  was  personally  bound  by 
this  oontraety  and  entitled  to  sue  for  a  breaoh 
of  it     Cooke  V.  Wilton,  168 

2.  Held,  also,  that  the  court  were  bound  to 
take  notice  that  "Geelong,  in  the  colony  of 
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VietoriA,"  ia  a  place  oat  of  England.     Cooke  ▼. 
WiUom,  153 

S.  A  declaration  bj  8.  J.  C,  after  setting  out 
toe  tboTC  contract  in  h»o  verba,  averredi  that, 
altbongh  the  goods  were  in  the  care  and  onstody 
of  the  defendants  for  the  porpose  of  their  being 
taken  on  board,  and  the  defendants  took  them 
on  board  at  the  ship's  expense,  jet,  by  their 
wrongful  act,  neglect,  and  default,  certain  of 
them  were  damaged,  Ac. : — ^Held,  that  the  de- 
claration disclosed  a  breach  of  dntj  arising  ont 
of  the  contract,  for  which  the  defendants  were 
liable  to  an  action  at  the  plaintiif's  siilL       76. 

AGRBBMBNT. 
i?«/onNOluMi  of, — See  Plbadixo,  II.  1.  And  tee 

CONTBAOT. 

ARBITRAMBNT. 
L  Dttijf  of  Joint  ar6flralort. 
Upon  a  reference  to  three  arbitraton,  or  any 
two  of  them,  an  award  made  by  two,  in  the 
absence  of,  and  without  finally  consulting,  the 
third,  cannot  be  supported.  In  re  Beek  and 
Jaekeon,  M6 

XL  X^ertmce  under  «.  11  of  the  Common  Law 
Procedure  Act,  1854. 

1.  By  a  contract  for  the  sale  of  a  cargo  of 
Unseed  cake  (paid  for  on  receipt  of  the  ship- 
ping documents),  it  wae  provided  that  "any 
dispute  as  to  quality,  or  as  regards  any  question 
arising  out  of  the  contract,  should  be  settled  by 
arbitration  in  the  usual  manner,  and  that  the 
contract  should  not  be  void  on  that  account" 

An  action  having  been  brought  by  the  buyen 
to  recover  back  the  money  paid,  on  the  ground 
that  the  cargo  was  not  of  the  description  repre- 
sented, but  a  mare  cpurions  imitation  of  linseed 
cake, — Queure,  whether  tha  ease  was  one  in 
which  the  court  had  power  to  stay  tha  proceed- 
inge,  under  tha  11th  icetion  of  the  Common 
Law  Procedure  Act,  1854  (17  A  18  Viet  c.  126), 
with  a  view  to  compel  a  reference  t  Waliie  v. 
JSireeh,  818 

2.  But,  held,  that,  tbera  being  a  boni  fide 
suggestion  of  f^and,  tha  case  was  not  one  in 
which  they  would  in  the  exercise  of  their  dis- 
cretion enforce  the  rsfcrenoe.  76. 

8.  By  a  charter-party,  it  waa  agreed  thai  the 
charterers  should  insure  the  vessel,  and  that  the 
policies  should  be  delivered  to  and  be  the  pro- 
perty of  the  owners :  and  the  charter-party  con- 
tained a  stipulation  that  **  any  question  or  diffl- 
culty  which  might  thereafter  arise  out  of  that 
charter-party  should  be  decided  by  arbitration,'' 
in  a  manner  pointed  out 

An  action  having  been  brought  by  the  owners 
against  the  charterer*  for  refusing  to  deliver 
them  the  policies,  against  which  action  it  wos 
admitted  that  there  was  no  defence: — Held, 
not  a  case  for  the  application  of  the  11th  sec- 


tion of  the  Common  Law  Procedure  Act,  1854. 
17  A  18  Vict  &  135.    Lury  v.  Pearmm,       889 

ASSIGNMENT. 
0/ copyright, — See  CovTRiQWt,  II. 

ATTACHMENT. 
For  dieohediettce  of  a  rule  o/comrt. 

1.  The  court  will  not  dispense  with  petmmul 
service  of  a  rule  nisi  for  an  attachment  for  dis- 
obedience of  a  rule.     Swim/en  v.  Steinfen,    884 

S.  A  compromise  having  been  entered  into 
by  the  plaintiff's  counsel  on  her  behalf  at  the 
trial,  and  embodied  in  an  order  of  Nisi  Priai, 
afterwards  made  a  rule  of  court — ^npon  a  mo- 
tion against  her  for  an  attachment  for  refosiBg 
to  perform  it,  on  the  ground  that  it  was  done 
without  her  audiority  and  against  her  expi 


instructions  :*^Held,  that  the  dissent  of  one  of 
its  members' was^enough  to  justify  the  eonrt  ia 
decliningito'attach  the  plaintiff.  76. 

8.  The  order  having  been  made  upon  the 
trial  of  an  issue  out  of  Chancery — queerct  whe- 
ther this  court  had  Jurisdiction  to  make  it  a 
rule  of  court,  and  whether  the  applieatioa  to 
enforce  it  should  not  have  been  made  to  tha 
court  of  equity  ?  ,  76. 

4.  As  to  how  far  counsel  and  attorneys  auiy 
bind  their  clients  by  acts  done  by  them  in  eonrt^ 
in  the  absence  of  expreee  authority, — queue? 

76. 
ATTORNEY. 

L  Authority  of. 

As  to  how  far  attorneys  may  bind  their  clients 
by  acts  done  by  them  in  court,  in  tlia 
of  exprect  authority,— ^utfre/  Smiu/enr* 
/en,  884 

n.  NeyUyemce, 

1.  An  attorney  received  instmetioaa  to  sue 
forty-five  underwriters  for  particular  average 
loss  on  certain  policies  on  goods  which  had  been 
shipped  to  Calcutta,  and  there  sold.  Having 
written  ineffectually  to  each  of  them,  demand- 
ing payment,  he  (under  an  impression  that  the 
only  defence  to  be  set  up  was  a  suppoeed  set-off 
against  the  broker  in  whose  name  the  policies 
were  effected)  sued  out  writs  in  the  Lord 
Mayor's  Court,  though  he  knew  that  that  court 
had  no  power  to  issue  a  commission  for  the 
examinati<m  of  witnesses  abroad.  The  aetiont 
(after  consolidation)  being  defended,  and  a 
commission  to  examine  witnesses  at  Calcutta 
being  found  necessary,  the  proceedings  in  the 
Lord  Mayor's  Court  were  necessarily  aban- 
doned : — 

Held,  that  the  attorney  was  guilty  of  cnssa 
negligentia,  and  dieentitied  to  sue  his  client 
for  the  eosts  of  such  abortive  prooeedinga ;  and 
that  it  was  no  answer  for  htm  to  say  (upon  the 
argument  of  a  rule  to  set  aside  a  v<^iot  whkk 
had  been  found  against  him)»  that  tha  dift* 
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«iilij  might  have  been  got  ot«p  by  the  remoTtl 
ef  Che  CMxees  hj  oerttoraii  to  one  of  the  rape- 
rior  cwirts.     Oox  ▼.  Leech,  617 

J,  But,  held,  thftt  he  waa  eDtided  to  reeerer 
in  rcepeet  of  the  letters  before  aotioii.  Ih. 

nL  Taxation  of  BilU 

1.  The  mere  feet  that  an  action  is  pending 
Bpon  an  attorney's  bill  does  not  give  a  eommon 
law  judge  jurisdiction  to  refer  the  bill  for  tax- 
ation after  the  lapse  of  a  year,  without  special 
eirenmstances.     Cowdell  r.  NeaU,  332 

2.  Whether  charges  for  attendances,  kc,  in 
attempting  to  procure  bail  for  a  person  who 
has  been  committed  by  a  single  magistrate  for 
a  breach  of  the  peace,  consUtute  charges  for 
business  done  in  a  court  of  law,  so  as  to  enable 
a  jndse  to  refer  the  bill  for  taxaUon,— ^tMvre  t 

lb. 

IV.  An»»erimff  malf«rfc 
Upon  a  rule  calling  upon  an  attorney  to  «n- 
*wer  matters,  die  charge  against  him  being 
that  he  had  received  from  a  defendant  an  ex- 
eesslTe  sum  for  costs,  upon  a  false  statement 
that  judgment  had  been  signed  and  execution 
issued,  when  in  fact  no  judgment  had  been 
dgnedr— it  appearing  that  the  attorney  himself 
had  no  personal  knowledge  of  the  matter,  the 
court  discharged  the  rule,  but  ordered  him  to 
remind  the  overcharge  and  pay  the  costs  of  the 
application.    In  re  Eyre,  151 


V.  SetUrrimg  to  A*  roH. 
An  attorney  was  struck  off  the  roll  at  his  own 
request,  and  afterwards  (in  the  eame  term)  ap- 
plied to  be  restored.  His  affidavit  described 
him  as  "  one  of  the  attorneys  of  the  court  :"— 
The  oourt  required  it  to  be  amended.  /»  re 
Sim^eam,  ^^ 

BANKRUPT. 

Motion  for  eoUa  under  12  A  13  Viet.  e.  108,  e.  M. 

1.  Upon  a  motion  by  a  defendant  for  costs 
under  the  86th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  on  the  ground  that  the 
plaintiiT  had  without  reasonable  or  probable 
cause  made  an  affidavit  in  bankruptcy  for  a 
larger  amount  than  he  ultimately  recovered,  the 
verdict  of  the  jury,  though  entitled  to  conside- 
ration, is  not  conclusive.    Oilbertr.Oroeier,  632 

2.  And,  for  the  purpose  of  ascertaining 
whether  or  not  there  was  reasonable  or  proba- 
ble cause,  the  judge's  notes  of  the  trial  may  be 
bad  recourse  to.  ^' 

3.  The  plaintiff  made  an  affidavit  in  bank- 
ruptcy, alleging  the  defendant  to  be  indebted 
to  him  in  the  sum  of  6ZL  6«.  At  the  trial,  the 
jury  returned  a  verdict  for  him  for  lOf.  in  addi- 
tion to  Zll.  10«.  paid  into  court  on  a  plea  of 
tender.  The  judge  who  tried  the  cause  report- 
ing that  he  was  of  opinion  there  was  evidence 


to  recover  the  whole  asionnt : — Held,  no«  a 
for  costs  under  the  12  A  13  Viet  c  106,  i.  86. 

And  tee  SooTCB  SxQinMnLtnov. 

BBNEFIOB. 
See  BBQUBSTBAnoH. 

BBNEFIT  BUILDIKG  SOCIETY. 
Forfeiture  oftkaree. 
By  one  of  the  rules  of  a  benefit  buUdifig 
society,  each  member  was  to  pay  10«.  per  shaii 
per  month,  together  with  certain  fines  in  cas« 
of  default;  and  it  was  provided  that  ^<any 
member  not  having  executed  a  mortgage  to  the 
society  as  thereinafter  mentioned,  continuing  to 
neglect  the  payment  of  his  or  her  monthly  sub- 
scriptions for  eix  consecutive  monthly  night% 
should  tkereupon  cease  to  be  a  member  of  tho 
society,  and  forfeit  all  his  or  her  interest  there^ 
in."    By  other  rules,  the  general  management 
was  vested  in  twelve  directors,  a  meeting  or 
quorum  of  whom  was  to  consist  of  Jive, 

The  plaintiff,  a  member  of  the  society  (not 
having  exocuted  a  mortgage),  neglected  for 
eeven  successive  months  to  pay  his  monthly  sub- 
scription In  respect  of  a  share  held  by  him, 
but  afterwards  tendered  the  amount  of  his  sub- 
scription, and  the  fines  payable  thereon,  to  two 
of  the  directors,  who  were  in  attendance  for  the 
purpose  of  receiving  pi^ments^  and  who  ac- 
cepted the  same.    At  the  first  monthly  meeting 
of  the  directors  after  the  money  was  so  paid, 
it  was  resolved  that  the  plaintiff  had  on  the 
sixth  default  ceased  to  be  a  member  of  the  so- 
ciety, and  forfeited  all  his  interest  therein ;  and 
it  was  ordered  that  his  name  should  be  erased, 
and  the  money  received  trom  him  by  the  two 
directors  be  returned  to  him : — 
Held,  that  the  share  was  properly  forfeited; 


I  that  the  acceptance  of  the  money  by  the  direc- 
tors under  the  circumstances  did  not  amount  to 
a  waiver  of  the  forfeiture ;  and  that  the  rule 
was  not  unreasonable.     Card  v.  Carr,  197 


BILL  OF  EXCHANGE. 
Proof  of  eontidtration  where  hill  forged. 
To  a  count  upon  a  bill  of  exchange,  by  tn*- 
dorsee  against  acceptor,  the  defendant  pleaded, 
that  he  accepted  the  bill  declared  on  and  de- 
livered it  to  the  plaintiff  in  renewal  of  a  former 
bill  which  purporUd  io  bear  his  aeeepUqce, 
but  which  he  subsequently  discovered  to  be 
forgery,  of  which  he  gave  the  plaintiff  notice , 
that  there  never  was  any  oonsideration  for  the 
drawing  or  endorsements  of  the  bill,  save  af 
aforesaid;  and  that  the  plaintiff  never  g»Te 
value  or  consideration  for  the  same,  save  af 
aforesaid. 


t«.  show  that  the  plaintiff  was  fairly  entitied  [     RepUcation,-that,  when  the  bill  alleged  U 


766   BILL  OF  EXCHANOB. 


COM]mOMI8E. 


b«  forged  b«oame  due,  the  pUiiitiff»  ikm  h€i$ig 
tkt  Uni^ffU  holder  thereof  for  value,  osnMd  the 
nine  to  be  presented  to  the  defendant  for  pay- 
ment; that  the  defendant  did  not  pay  it»  where- 
vpon  the  plaintiff  gare  notiee  of  the  diihononr 
to  the  drawer  and  endoraer  *,  that  the  plaintiff, 
when  he  gare  np  that  bill,  had  no  notiee  or  any 
reaaon  to  beliere  that  it  was  forged ;  and  that 
tie  defendant  saw  and  inspected  the  bill,  and 
did  not  allege  that  it  was  a  forgery  until  alter 
the  lapse  of  thirty  days. 

Rejoinder, — ^that  the  defendant  did  not  dis- 
ooTer  that  his  signature  to  the  first  bill  had 
been  forged,  until  after  the  lapse  of  the  time 
mentioned  in  the  replication : — 

Held,  that,  upon  ^ese  pleadings,  the  proper 
questions  to  be  tried,  were, — ^whether  the  bill 
first  mentioned  was  a  forgery, — and  whether 
the  plaintiff  was  the  bonft  fide  holder  thereof 
forralue;  and  that  the  onus  of  proving  con- 
sideration lay  upon  the  phuntiff.  Maiker  r. 
lord  Maiditone,  27) 

BOOEIKO.OFFICB. 
See  Bailwat  Coxpurr,  L 

BRBACH  OF  PBOMISB. 
See  DAXAaia,  5* 

BUILDING  800IBTT. 
See  BsirsFn  BuiUMira  Soanrr. 

0ABKIBB8. 
See  Bailwat  CoMPAinr,  I. 

<«  CABRYING  ON  BUSINBSS." 
See  CouxTT  Court. 

CEBTIOBABL 
See  Costs,  IL 

CHABTBB-PABTT. 
48m  Abbitbamsiit,  IL 

COMMISSION. 

To  examine  mtneeeee  eAroad,-^^Sm  Attosibt, 

IL  1. 

COMMITMENT. 
See  PusomBB. 

COMMON  CARRIBRS. 
See  Bailwat  Compaht,  IL 

COMMON  LAW  PBOCBDURB  ACT,  1854. 

Section  11.  Heferenee  hy  agreement 
.1.  By  a  contract  for  the  sale  of  a  cargo  of 


linseed-cake  (paid  for  on  reeelpt  of  the  ASpfSmg 
documents),  it  was  provided  thai  "any  disfiBls 
as  to  quality,  or  as  regards  any  question  mrUlmg 
out  of  the  contract,  should  be  settled  hj  aiW- 
tratton  in  the  usual  manner,  and  that  th«  ceo- 
tract  should  not  be  void  on  that  aecoimt.'' 

An  action  having  been  brought  by  the  bwyen 
to  recover  back  the  money  paid,  on  the  growad 
that  the  cargo  was  not  of  the  deeeription  repre- 
sented, but  a  mere  spurious  imitation  of  linaeed- 
cake; — Qumre,  whether  the  case  was  one  in 
which  the  court  had  power  to  stay  the  proceed- 
ings, under  the  llth  section  of  (he  Common 
Law  Procedure  Act,  1854  (17  A  18  TleL  a 
1S5),  with  a  view  to  compel  a  reference  ?  WaOie 
V.  Btreek,  318 

2.  But,  held,  that,  there  being  a  bonft  fide 
suggestion  of  fraud,  the  ease  was  not  one  in' 
which  they  would  in  the  exerciee  of  their  dis- 
cretion enforce  the  referenee.  /k 

S.  By  a  charter-party  it  was  agreed  thai  t^ 
charterers  should  insure  the  vessel^  and  thai  tba 
poUeies  should  be  delivered  to  and  be  the  pro- 
perty of  the  owners :  and  the  charter-party 
contained  a  stipnlation  that  "  any  questioa  er 
diflleulty  which  might  thweafler  ariae  ont  of 
that  charter-party  should  be  deeidod  by  aihi- 
tration,"  in  a  manner  pointed  out* 

An  action  having  been  brought  by  the  <»iineis 
against  the  oharterert  for  refusing  to  deliver 
them  the  policies,  against  which  action  it  was 
admitted  tliat  there  was  no  defenee: — Held, 
not  a  ease  for  the  applieatkNi  of  the  llth  ecc- 
tion  of  the  Common  Law  Procedure  Ae^  18S4, 
17  A  18  Viet,  c  125.    Xmy  v. 


SeeHon  45.  4^^lc(a9i(t{iiafMiMrto'*i 

4.  The  proper  time  for  an  application  for  leave 
to  file  additional  affidavits  in  answer  to  "  new 
matter,"  under  the  17  A  18  Vict  o.  125,  s.  45,  is, 
when  the  new  matter  has  bee4  brought  before 
the  court  by  the  other  side ;  and,  eemiUe,  that 
these  also  may  be  answered  at  the  proper  time. 
Swinfen  v.  Swinfen,  384,  386(a) 

5.  And  see  In  re  Marriott,  v.  Tke  Londam 
and  South  Weetem  Railway  Company,  567 

Section  50.  JHeeomry, 
See  Bird  v.  Malay,  108 

Section  51.  interroyatoriee, 

8.  The  court  will  not  allow  interrogateriee, 
under  the  5lBt  section  of  the  Common  Law  Pro- 
cedure Act,  1854  (17  A  18  Viet.  e.  125),  for  the 
purpose  of  obtaining  from  the  plaintiff  informa- 
tion which  the  defendant  has  the  means  of  ob- 
taining from  his  own  agents.  Bird  v.  MaUw,  388 

Se^ion  85, — Bfuitabte  replieation, — eee  Plbas- 

nra,  11. 

COMPROMISE. 

See  CouirsBL. 


CONSIDERATION. 


COSTS. 
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CONSIBBBATIOOr. 
Proof  of f—Sf  Bill  ov  BxcHivaB. 


COKTRAGT. 


ComHrmeHiom  of, 

1.  A  oontnet  hj  s  mana&otBnr  to  ftmiih 
certain  ipeeillod  goodi  '^m  soon  m  pMstbley* 
mMUis,  within  a  rtcMOttailc  Hmof  rtgwd  being 
had  to  the  mannfeotora^i  ability  to  prodvee 
them,  and  the  orders  he  nay  alnady  hare  in 
hand.    AUw>odY,  Smerf,  110 

X,  A.  entered  into  aoontraet  with  B.,  toproeeed 
to  the  east  eoait  of  Afriea,  and  there  proeore 
and  Bhip  for  B.  in  England,  palm-oil  and  other 
prodnee, — A.  to  reeeire  as  a  remnneration  for 
his  ierrioes  a  eommission  of  U.  per  eent  on 
the  net  proeeeds  of  the  dry  merchantable  palm- 
oil  reoeired  bj  B. ;  the  agreement  farther  pro- 
Tided  that  A.  should  not  be  entitled  to  any 
eommission  on  "  any  wot,  dlity,  or  nnmerehaai- 
able  palm-oil"  that  might  be  reedved  :^Held, 
that  A.  was  entitled  to  no  eonunission  in  respect 
of  palm-oU  which  was  in  the  nnderstanding  of 
tha  trade  <'wet"  oil,  thovgh  such  wetness  did 
not  render  the  oil  nnmerohantaUe,  bat  was 
compensated  Ibr  by  an  aUownaoe  to  the  par* 
chasers  of  from  1^  to  S  per  eent  on  the  ptice* 
WohU  t.  Stuart,  88 

S.  The  ptointia  eeatmcted  witn  the  defend- 
aats  to  fit  np  for  them  the  'tween  decks  of  an 
ensigrant-ship,  the  woA  to  be  done  to  the  satis- 
&etlon  of  the  commissioners'  sarreyor,  and  to 
be  paid  for  at  the  rate  of  16c  ''per  statnto 
adnlt  .•"— 

Held,  that  the  plaintUb  were  only  entitled  to 
be  paid  at  the  stlpalated  rate  for  so  many 
statnU  adult  berths  as  the  ship  ultimately  saUed 
with,  and  not  for  berths  which  had  been  erected 
and  removed  by  order  of  the  snrrcyor ;  and 
thai  they  were  not  entitled  to  charge  as  extras 
those  inoidenul  accommodations  which  the  pas- 
sengers act  required,  inasmuch  as  they  were 
either  included  in  the  contract,  or  not  autho- 
rised by  the  defendants.    Dobtom  t.  Hwdooth 

652 
And  000  IimnBST. 

COFTRIGHT. 
L  PropHolonkip  of. 

One  who  adapts  words  of  his  own  to  an  old 
air,  adding  thereto  a  prelnde  and  accompani- 
ment also  his  own,  acquires  n  copyright  in  the 
combination,  and  may,  In  declaring  for  an  in- 
fringement against  one  who  has  pirated  the 
whole,  properly  describe  nimself  as  the  proprie- 
tor of  the  entire  composition.    Looor  r,  Jktoid* 

18S 


entered  into  some  agreement  for  an  asrignmeni 
of  the  Amorieam  copyright  to  n  pabiiaher  in 
Kew  York : — Held,  that  a  receipt  for  the  pur- 
chase-money was  no  eridence  of  the  assign- 
ments   Looor  T.  Zhoidoon,  182 


in.  Dato  of  puhlioation. 

Held,  that  the  date  on  the  title-page  of  a 
song  (as  required  by  the  American  law)  was  not 
oondiisiTe  OTldcnee  of  the  time  of  publication 
in  Hew  Tork.  Jb. 

IV.  Doooriptiom  of  iko  amtkor^t  plaeo  of  abode. 

The  anthor  and  proprietor  of  copyright  io  a 
song,  in  the  entry  at  Stationers  Hall  described 
his  place  of  abode  as  ''  65,  Oxford  Street,"  he 
being  in  America  at  the  time  of  publication, 
and  having  no  place  of  abode  in  England*  but 
"65,  Oxford  Street,"  being  the  address  of  bis 
publishers: — Held,  a  sufficient  description  to 
satisfy  the  5  A  6  Vict  c.  45,  s.  13.  lb, 

COSTS. 
L  Taxation  of. 
1,  The  mere  iket  that  an  action  is  pending 
upon  an  attorney's  bill  does  not  give  a  common 
law  judge  jurisdiction  to  refer  the  bill  for  taxa- 
tion after  the  lapse  of  a  year,  without  special 
dronmstanccs.    ChwdtU  v.  NtaU,  3SS 

S.  Whether  charges  fbr  attendances,  Ac,  in 
attempting  to  procure  bail  for  a  person  who  has 
been  cossmitted  by  n  single  magistrate  for  a 
breach  of  the  peace,  constitute  charges  for  busi 
nsss  done  in  a  eourt  of  law,  so  as  to  enable  a 
jttdge  to  refer  the  bill  for  taxation, — jMsref 

lb. 


II.  JMitnoe  of  omigwmont, 

A.,  being  in  New  Tork,  and  wishing  to  pub- 
lish a  song  there  and  in  London  simultaneously, 


XL  On  vomomod  of  oomm  from  an  U^orior  oomrt, 

Qnmro,  whether  the  117th  rule  of  H.  1853, 
which  provides  that,  "  if  a  cause  be  removed 
tnaa  an  inferior  court  having  Jurisdiction  of 
the  eanse,  the  eosts  in  tbe  court  below  shall  be 
costs  in  the  cause,"  applies  where  the  certiorari 
is  obtained  by  iko  jdaintiff    Cox  v.  Loook,  617 

IIL  Undor  13  A  13  Viet.  o.  106,  «.  86. 

1.  Upon  a  motion  by  a  defendant  for  eosts 
under  the  86th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  on  the  ground  that 
the  plaintiff  had  without  reasonable  or  proba- 
ble cause  made  an  affidavit  in  bankruptcy  for 
a  larger  amount  than  he  ultimately  recovered, 
the  verdict  of  the  jury,  though  entitled  to  eon- 
sideration,  is  not  oondusive.  Oiibort  v.  Cfro- 
oior,  63S 

2.  And,  for  the  purpose  of  ascertaining  whe- 
ther or  not  there  was  reasonable  or  probable 
cause,  the  judge's  notes  of  the  trial  may  be  had 
recourse  to.  lb, 

3.  The  plaintiff  made  an  affidavit  in  bank- 
ruptcy, alleging  the  defendant  to  be  indebted 
to  him  in  the  sum  of  63^  6«.  At  tbe  trial,  the 
juiy  returned  a  verdict  for  him  for  101.  in  addi* 


7i>B 


COSTS. 


DAMAGES. 


t|Qii  to  372. 10«.  paid  into  eonrt  on  s  ple»  of 
tender.  The  judge  who  tried  the  eaase  report- 
ing that  he  waa  of  opinion  there  was  evidence 
to  show  that  the  plaintiff  was  fairly  entitled  to 
recover  the  whole  amount: — Held,  not  a  ease 
for  costs  under  the  12  A  13  VioL  o.  106,  s.  86. 
aUbert  T.  OnmUr,  632 

COUNSBU 
Avihonijf  off  ia  tie  cMidMel  of  a  csmm^ 

1.  A  eompromise  having  heen  entered  into 
bj  the  plaintiff's  oomsel  on  her  behalf  al  1^ 
trial,  and  embodied  in  an  order  of  Nisi  Prius, 
afterwards  made  a  rule  of  cottrt» — ^upon  a  motion 
against  her  for  aa  attachment  in  refusing  to 
perform  it»  on  the  ground  that  it  waf  done  with- 
out her  authority  and  against  her  ezpcesa  in- 
structions :— Held,  that  the  dissent  of  one  of 
its  members  was  enough  to  justify  the  court  in 
declining  to  attach  the  plaintiiL  Swin/em  v. 
Stein/en,  364 

2.  As  to  how  far  oomiMl  and  attorneys  may 
bind  their  clients  by  acts  done  by  them  in 
court,  in  the  absence  of  express  anthorifyir- 
quatre  f  Ih, 

COUNTY  COURT. 

L  Juritdietton  o/, 

1.  A  friendly  society  enrolled  its  rules  in 
1832,  under  the  10  G.  4,  c  57,  and  shortly 
afterwards  framed  new  rules,  which  were  never 
enrolled  or  certified. 

In  an  action  in  the  county  courts  by  a  member 
against  the  stewards  for  sick  pay, — Held,  that 
the  society  was  a  subsisting  society  under  the 
original  rules,  by  virtue  of  the  18  A  19  Vict,  c 
63,  s.  2;  and,  consequently,  that  tha  eounty 
court  had  jurisdiotion,  under  tha  41st  section 
of  that  act    Jn  re  MvedUk  wd  WkS^mfham, 

216 

2.  Oarrjfing  ei»  hu^inem^ — ^A  railway  com- 
pany does  not "  cany  on  business''  (within  the 
meaning  of  the  9  A  10  Viet.  o.  95,  s.  128),  at  a 
receiving-house  or  booking-oflBce  kept  h^  an 
agent  for  the  receipt  and  booking  of  parcels 
and  packages  for  all  the  railways  generally. 
Minor  V.  TJU  London  and  Nortk  Wettem  Bail- 
way  Company f  325 

IL  Jj9f  e  i/  from  deeition  o/. 
Upon  a  ease  stfttatf  by  way  of  appeal  Aram  a 
(ruunty  court  decisiun,  it  appeared,  that,  the 
Uefendant  being  indebted  to  the  plaintii^  the 
latter  drew  upon  him  two  bills,  which  the 
former  returned  accepted,  and  their  receipt 
was  acknowledged  by  the  plaintiff  in  a  letter 
(to  which  a  penny  receipt-stamp  was  afized) 
stating  that  they  were  placed  to  the  de/endant^t 
credit.  The  plaintiff  afterwards  enclosed  the 
bills  in  a  letter  addressed  to  the  defendant^ 
with  a  request  that  he  would  re-accept  them, 
making  them  payable  at  a  banker's.    It  was 


proved  that  this  letter  was  duly  postad ;  but 
there  was  no  evidence  to  show  that  it  had  ever 
come  to  the  defendant's  hands.  After  the  bills 
had  arrived  at  maturity,  the  plaintiff  sued  the 
defendant  in  the  county  court,  upon  the  origi- 
nal consideration^  for  goods  sold  and  delivered. 
At  the  trial,  it  was  contended  for  the  defend- 
anty  tha^  the  bills  having  been  given  t«  jMjr- 
menl  pro  tanto  of  the  plaintiff's  aoooant;  and 
being  still  in  existence,  the  plaintiff  could  not 
wiJthout  producing  them  recover  upon  the  ori- 
ginal consideration.  The  judge  decided  that 
the  plaintiff's  letter  did  not  in  point  of  law 
amount  to  an  aooeptanoe  by  him  of  the  bills 
in  paymentf  and  decided  that  he  was  entitlod 
to  recover  for  the  original  eoniideration : — 
Held,  that  his  decision  was  right.  Widder^ 
App»«  Qortou,  Eesp.,  576 

COVSNANT. 
Dependmt  Otutnmntw, 

1.  Where  a  deed  contains  two  covenants  wU^ 
cannot  both  be  performed,  they  are  dependent 
covenants.    Bemane  v.  PiceiatiOf  646 

f.  The  pMntiff  declared  upon  a  eowncnt 
whereby  it  was  agreed  that  he  should  be  paid 
25,0D0{.,  by  monthly  insfealmeata,  for  eeiteln 
servloes  oonneeted  with  tfao  formation  ofa  no- 
way, and  alleged  for  breach  the  non-payment 
of  five  of  the  monthly  sums.  The  defendant 
pleaded,  that,  by  the  deed  de^tefed  oa,  it  wm 
covenanted,  that,  in  ease  Ibr  any  raaaoB  the 
eonstmetlon  of  the  railway  ekomid  noi 
eeeded  with,  the  plans,  speeifieations,  Ac, 
by  the  plaintiff  should  be  the  property  of  *e 
company,  and,  in  ease  the  whole  25,O0M.  dienld 
not  then  have  been  paid,  it  efaoold  be  reisned 
to  one  E.  8.  to  say  whether  any  and  what  fhr- 
ther  sum  should  be  paid  to  the  plaintiff;  and 
averred,  that,  before  any  of  the  said  ffve  inatal- 
ments  became  due,  the  said  railway  wa»  nos  jw«»- 
ceeded  with,  and  thai  he  was  ready  and  wlHiag 
to  refer  the  matters  to  R.  8. : — 

Held,  that  the  two  eovenants  were  not  de- 
pendent eevenants ;  and  that  the  plea  was  a 
good  answer  to  the  declaration,  although  it  did 
not  aver  that  the  plaintiff  had  notice  (or  knew) 
that  the  raUway  was  not  proceeded  with.      Ih, 

DAMAQKa 


Meamnii/. 
1.  Where  an  agent  employed  for  an  agreed 
eommiseiim  to  sell  land  at  a  given  price,  siie> 
coeds  in  finding  a  purchaser  at  the  stipulated 
price,  but  the  princip|l,  trvm  whatever  eanae, 
declines  to  sell,  and  rescinds  the  agentTs  anthe- 
rity,  the  latter  is  entitled  to  sue  for  a  reaaon- 
able  remuneration  for  his  work  and  labour,  and 
is  not  bound  to  resort  to  a  special  action  for  the 
wrongful  withdrawal  of  the  authority.  Prickm 
V.  Badger,  2N 


DAMAGES. 


EVIDENCE. 
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2.  In  gnoh  »  cue,  a  eootnict  to  pay  what  is 
t«Aflonable  it  implied  by  law  :  it  is  not  a  ques- 
Hon  for  the  jary.    Prieketi  t.  Badger,         296 

3.  SembU,  per  Willes,  J.,  that,  noder  sneh 
^ireumataooea,  the  proper  measnre  of  damagea 
would  be  the  entire  amount  of  the  eommiasion 
agreed  for.  Ih. 

4.  In  an  action  for  the  wrongful  direraion  of 
a  atream  of  water,  it  ia  not  neoeaaary  to  ahow 
actual  damage  to  the  plaintiiT'a  reveralonary 
intei«8t :  it  ia  enough  to  ahow  an  obatruetion 
of  hia  right,  find,  auoh  obatruction  of  hia  right 
being  ahown,  the  law  will  infer  damage.  Samp- 
ton  T.  HoddinoH,  590 

5.  Upon  a  motion  for  a  new  trial  in  an  action 
for  breach  of  promiae  of  marriage,  on  the  ground 
of  ainpriae  and  ezeeadTe  damagea,  th«  affidavit 
of  tiM  defendant,  though  required  for  the  pur- 
poie  of  pledging  himaelf  to  ibe  bona  fldea  of 
tho  appHoation,  cannot  be  looked  at  for  the 
pwpaee  of  explaining  or  eontradioting  the  eri- 
denee  given  at  the  tilaL    Smih  t.  Waodfim^ 

660 
i.  In  ivch  an  action,  the  court  will  not  Inter- 
fere  with  the  diaeretion  of  the  jury  aa  to  the 
amount  of  damagea,  unleaa  there  haa  been  aome 
obTioua  error  or  miaconception  on  their  par^ 
or  It  ia  made  apparent  that  they  have  been 
■retooted  by  undue  motirea.  R, 

7.  Againtiajo^t9U)tktomptmfffo^wiAhoUU 
img  tiharm,'] — In  an  action  againat  a  Joint  atock 
company  for  improperly  withholding  aharea 
after  a  tender  of  the  aom  due  for  oalla  and  in- 
tereat,  the  proper  meaaure  of  damagea,  ia,  the 
value  of  the  aharea  at  the  market-prioe  of  the 
day  of  the  tender,  deducting  the  amount  of 
calla  and  intereat  Faf»  JHmnma't  Lai^d  Com- 
pam^  V.  OoekereU,  732 

DEED. 
L  Jtateeutum  and  eMiverjf  of. 

To  a  declaration  upon  an  indenture,  deaeribed 
aa  made  between  R.  G.  of  the  flrat  part,  the  de- 
fendant  and  one  T.  L.  of  the  aeoond  part,  and 
the  plaintiiEi  of  the  third  part,  whereby  the  de- 
feadant  and  T.  L.  jointly  and  aeverally  oove- 
nanted  with  the  plaintiffa  for  the  pigment  by 
R.  O.  of  certain  annual  premiama, — the  defend- 
ant (eetting  out  the  indenture  in  hseo  verbo, 
showing  that  it  waa  made  between  R.  O.  of  the 
firat  part,  the  defendant  and  T.  L.  oii<l  on* 
Pearee  of  the  aecond  part,  and  the  plaintiffa  of 
the  third  part),  pleaded  "that  the  aaid  inden. 
tare  waa  made  and  executed  by  him  in  the/aitk 
that  P^ree  should  join  therein  and  execute  the 
same,  and  that  Pearee  never  did  join  therein  or 
execute  the  same :" — 

Held,  bad,  it  not  appearing  that  the  defend- 
ant'a  execution  of  the  deed  waa  ajpon  conditum 
that  hia  execution  thereof  ahouM  be  void,  if  the 
deed  waa  not  executed  by  Pearee,  the  other  oo- 
•6rety.     ChmbtrUgt  v.  Law9on,  709 


^  n.  Parol  agrtement  to  vary. 

The  plaintilb  replied, "  on  equitable  grounda,'* 
that,  after  tiie  making  and  executing  of  the  in- 
denture in  the  plea  mentioned  by  the  defendant 
and  R.  G.  and  T.  L.,  and  before  the  time  for 
payment  of  the  inatalmenta  had  arrived,  R.  G. 
the  defendant  and  T.  L.,  having  notice  that 
Pearee  had  not  joined  in  nor  executed  the  in- 
denture, by  a  note  in  writing  conaented  and 
agreed  that  they  would  be  liable  upon  the  in- 
denture, and  that  their  execution  thereof  should 
be  valid  and  binding  upon  them  althongh  Pearee 
had  executed  it;  and  that  the  plaintiffa  relied 
and  acted  upon  auoh  oonaent  and  agreement : — 
Qwm-e,  whether  the  replication  ahowed  any 
equitable  anawer  to  the  plea,  if  well  pleaded  ? 

76. 

And  see  CoTXif  AST. 

DEMURRSR-BOOKS. 
JMitMj  of. 

The  delbndanl^  attorney  having  delivered 
all  the  demurrer-hooka,  upon  the  plain  tiff 'a 
defhult,  the  court  refused  to  allow  the  plain- 
tiff'a  councel  to  be  heard,  or  (hia  attorney  not 
being  at  hand  to  pay  for  the  books)  to  poatpone 
the  argument.    Simmont  v.  Siggen,  583 

DISCOVERT. 

Undw  17  <0  18  Viet.  e.  125,  «.  50,— iS^  Bird  v 

Matgy,  808. 

ECCLESIASTICAL  BENEFICE. 

St9  SKQUiaTBATIOll. 

BLBQIT. 

Inquitition  on. 

1.  Upon  an  inquisition  on  a  writ  of  elegit, 
proof  of  poaaeaaion  or  receipt  of  the  rent  of  the 
land  by  the  party,  ia  primi  facie  evidenoo  of 
title.  Bamei  v.  Harding,  Ojffioial  Auignte  qf 
the  Royal  Britith  Bank,  563 

2.  Where  a  jury,  notwithatanding  auoh  evi- 
dence, found  that  the  party  had  no  lands,— 
the  court  act  aside  the  finding,  and  directed  the 
sheriff  to  take  a  new  inquisition.  /&. 

EMIGRANT  SHIP. 
See  CoMTBACT,  3. 

EQUITABLE  PLEA 
See  Pliadihg,  II. 

EVIDENCE. 

Jiandamna  or  eommieeion  to  examine  }ftitne»»ef 

abroad. 

It  la  no  anawer  to  a  rule  for  a  mandnoius  to 
examine  witneaaes,  that  it  ia  moved  whilst  issues 
in  law  are  pending  for  argument.  Kef  tall  v. 
Marehall,  266 

iliki  see  ATTOuniT,  IL 
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EXECUTION. 


INFERIOR  COURT. 


ExscirrioN. 


JyoMwi  a9kmrehoUUrf^-Se§  Jom  Stock  Bamk, 
L— JoDTT  Stock  GompakTi  L 

SZBGUTORS  AND  ADMINI8TBAT0BS. 
Payment  to  Adminutrator. 

L  Semhh,  that  payment  of  a  debt  to  an  ad- 
miniatrator  to  whom  letters  of  adminlBtration 
hare  been  rei^larly  granted,  exoneratei  the 
debtor,  though  it  sbonld  tarn  oat  that  there 
ia  a  will  existing.    Pro—tr  t.  Wagner,         289 

2.  The  ooart  reftiaed  to  stay  the  prooeedlngs  in 
am  action  at  the  suit  of  an  administrator,  npon 
a  snggestion  that  there  was  a  will  in  India, 
whieh  the  intestate's  widow,  who  was  thereby 
appointed  ezeoatriz,  had  intimated  her  Inten- 
tion to  bring  to  this  eoantry  to  proTe.  ifr* 

FORFBITURE. 

See  Bbhbfit  Buiuinra  Socnrr. 
And  eee  Joan  Stock  Ckmpjarr,  IL 

FOBOERT. 
See  Bill  ov  Ezchakoi. 

FRAUDS,  STATUTE  OF. 
48m  Salb  ov  Ooods, 

FRENCH  LAW. 
See  Plkadimo,  II.  5. 

"  FRKQUENTINO." 
See  PuaoKKi. 

FRIENDLY  SOCIBTT. 
r 

Ckmetmetion  of  nUee, 

A  frfendly  society  enrolled  its  rales  In  1832, 
vnder  the  10  O.  4,  c.  67,  and  shortly  afterwards 
framed  new  roles,  whieh  were  never  enrolled  or 
eortifled. 

In  an  action  in  the  oonnty  eonrt,  by  a  mem* 
ber  against  the  stewards,  for  sick  pay, — Held, 
that  the  society  was  a  subsisting  society  ander 
the  original  rales,  by  virtue  of  the  18  A  19  Viet 
c  6S,  s.  2 ;  and,  consequently,  that  the  county 
court  had  Jurisdiction,  under  the  41st  section  of 
thai  act    In  re  Meredith  and  WkitHngham,  216 

And  tee  Bbkxfit  Boildiro  Socibtt. 

HUSBAND  AND  WIFE. 

I.  CbuMycmee  of  wif^e  eepamte  proper^  vnder 
ZdflW.4,e.  74. 

1.  Aj^ort'r.]— The  affidavit  verifying  the 
certificate  of  acknowledgment  of  a  deed  by  a 
married  woman  before  special  commissioners 
Wider  the  3  A  4  W.  4,  o.  74,  ought  to  show 
dearly  that  the  persons  who  purported  to  have 


taken  the  acknowledgment  wero  the  ooBsia- 
sionen  named  in  tho  oommiadoo.  /■  re 
Va^han,  S14 

2.  The  eonrt  allowed  a  defect  in  that  napect 
to  be  supplied  by  affidavit  Ik. 

S«  letting  eommieeicn^  d:e.,  under  s.  85.}^Tbo 
eonrt  allowed  a  special  oommiasion  for  taking 
the  acknowledgment  of  a  married  woman  ia 
America,  the  certificate  of  the  taking  tharoof, 
and  the  affidavit  of  verification,  to  bo  filed  by 
the  proper  offioer  pursuant  to  the  3  A  4  W*  4, 
0.  74,  s.  85,  notwithstanding  that  there  vaa  a 
slight  defect  In  that  part  of  the  affidavit  wbid 
negatived  the  intorest  of  the  oommiaaioaonr 
and  that  the  Jurat  did  not  show  where  tbo  affi- 
davit was  sworn.    In  re  Sarah  Chamdier,     SS3 

4.  Under  «.  91.]— The  eonrt  refiitcd  to  grant 
a  rule  to  enable  a  married  woman  to  ezeenla  a 
eonveyanoo  under  the  3  A  4  W.  4,  e.  T4,  a.  91, 
without  the  oonenrrence  of  her  hnsbna^  npon 
an  affidavit  merely  stating  that  the  partioa  were 
living  apart  by  mntnal  oonient :  but  required 
an  affidavit  showing  that  an  ^plioatum  had 
been  made  to  the  husband  to  ezeeute  tho  deed, 
and  that  ha  had  refnaed  to  do  so.  &  paru 
Tremtery,  187 

5.  Upon  a  motion  to  dispense  with  tho  hus- 
band's oonenrronce  in  a  deed  for  tho  oonvojnnes 
by  the  wife  of  her  separate  propertj,  tba  affi- 
davit must  oontain  the  addition  or  doaeription 
of  the  husband.    Inre  Sarah  Oardmer,         tU 

n.  Avahortty  of  the  wt/e  to  endaree  WOk 

A  bill  was  drawn  by  the  Melboumo  branch 
of  the  Bank  of  Australasia  upon  their  hovae  In 
London,  in  favour  of  a  married  woman,  and  r»- 
mitted  to  her  by  her  husband,  and  duly  aoeepCed 
by  the  London  house.  After  the  bill  had  been 
so  accepted,  and  had  been  endorsed  by  tho 
wife  for  valae,  but  before  its  maturity,  tho  hus- 
band (who  had  in  the  meantime  arrived  in  this 
country)  gave  notice  to  the  bank  not  to  pay 
it,  his  wife  having  eloped.  The  bill  boeoaaing 
due,  and  the  bank  being  sued  by  the  endotaao ' 
— Held,  not  a  ease  for  an  interpleader, — tho  de- 
fendants having  an  interest  in  the  snbjsel  mat- 
ter  of  the  suit,  and  the  question  whether  or  not 
they  were  estopped  fh>m  contesting  tho  pnjoo*f 
right  to  endorse  not  being  one  which  oonM  ho 
tried  in  an  issue  between  the  pluntiff  aad  tbo 
claimant    Baher  v.  The  Bank  of  Aaslrwlosfa, 

INFERIOR  COURT. 
Coete  an  removal  of  ea««e  /ronu 
Qutrnre,  whether  the  117th  rule  of  H.  ISftS, 
which  provides  that,  "  if  a  ean«e  be  removed 
fh>m  an  inferior  court  having  jurisdiction  of  the 
eanse,  the  costs  in  the  court  below  shall  bo  coals 
in  the  cause,"  applies  where  the  certiorari  is 
obtained  ^a«|»(atat{f/    OtKtJ.Leeeh,     417 


INJUNCTION, 


ISSUABLE  PLEA.        761 


IKJUNCTION. 
Se4  Railway  Compaitt,  II. 


INKKEBPBR. 

Xm«  of,  for  goodt  hrongkt  to  the  itm  by  a  guuL 

1.  Goodi  brought  bj  a  guMt  to  an  inn  are 
■abject  to  the  iiiDkee|»er's  lien,  though  tbey  may 
turn  out  to  be  the  property  of  a  third  perton. 
Sntad  r.  Watlnnt,  267 

2.  One  H.,  who  had  formerly  been  clerk  to 
the  plaintiffi  an  attorney,  was  lubpeenaed  as  a 
witness  in  an  aetion  brought  by  his  late  em- 
ployer to  reeoTcr  the  amount  of  a  bill  of  costs. 
H.  put  up  at  a  publie-honse  of  entertainment  at 
Westminster  kept  by  the  defendant,  bringing 
with  him  a  bag  containing,  amongst  other 
things,  a  letter-book  belonging  to  the  plsintiif. 
Whilst  at  the  defendant's  house,  H.  became 
indebted  to  the  defendant  for  lodging  and  re- 
freshments, and  quitted  without  paying  his  bill, 
leaving  behind  him  the  bag  with  the  letter- 
book,  which  the  defendant  refused  to  delirer  np 
to  the  plaintiff  on  demand,  claiming  a  lien  for 
his  bill  against  H.  :•— Held,  that  the  claim  of 
lien  was  valid.  lb. 


INQUISITION. 
Sm  ELiaif. 

INSOLYSNT  DEBTOR. 
L  Interim  order  of  protection, 

1.  An  interim  order  for  protection  under  the 
6  A  6  Vict  c  116,  and  7  A.  8  Viet  e.  06,  operates 
only  to  protect  the  person  of  the  petitioner  and 
such  of  his  property  as  by  those  acts  vests  in 
his  asflgnees.     Parry  v.  Jonea,  339 

2.  Such  order,  therefore,  does  not  prevent  a 
creditor  from  issuing  a  sequestrari  facias  to 
isise  the  profits  of  a  benefice  after  the  insolvent's 
petition  and  before  the  final  order.  lb, 

IL  Deteription  of  debt  in  eckeduU, 

To  a  declaration  by  an  endorsee  of  a  proeiM- 
tory  nof  for  1000/.,  msde  by  the  defendant, 
payable  to  one  John  Jackson  Lee,  the  defend- 
ant pleaded  his  dischsrge  under  the  insolvent 
debtors  aet,  1  A  2  Vict  c.  110.  The  entry  in 
the  defendant's  schedule,  by  which  it  was  sought 
to  support  this  plea,  was, — "Janua  Jaokion 
Lee,  of,  dkc,  1000/.,  the  amount  of  my  bond 
given  by  me  to  this  creditor  for  726/.  money 
lent,"  Ac  The  name  of  the  plaintiff,  who 
claimed  as  endorsee  of  the  note,  did  not  ap- 
pear in  the  schedule  at  all : — 

Held,  not  a  sujBcient  dcMriptlon  of  the  debt 
to  sustain  the  plea.    JVimmv  v.  Lord  Browm/ow 
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INTEREST. 

Ckmtraei  for  payment  of. 

The  defendants  entered  into  the  following 
agreement  with  the  plaintiff, — **  In  considera 
tlon  of  your  discounting  for  us  the  under-men- 
tioned bill,  we  do  hereby  undertake,  if  the  same 
is  not  wholly  paid  at  matnrity,  to  pay,  as  interest 
thereon,  17/.  10s.  for  each  month  any  portion 
of  which  shall  have  elapsed  after  matnrity  of 
the  said  bill  and  until  the  entire  amount  of  same 
is  wholly  paid  and  satisfied :  all  payments  made 
by  us  to  be  applied  firat  in  liquidation  of  into- 
rest,  and  afterwards  in  reduction  of  the  said 
principal  sum  of  360/." 

In  an  action  upon  the  above  contract,  for 
non-payment  of  the  stipulated  interest : — Held, 
that  a  plea  showing  that  the  plaintiff  had  en- 
dorsed  over  the  bill  to  a  third  person,  was  a  good 
answer,  inasmueh  af  the  interest  eould  only  be 
claimed  as  aoMssory  to,  the  bill.  Fhrenoe  v. 
Z^roysoa,  584 

And  see  Floronee  v.  Jonninge,  post,  Vol.  IL 

INTERIM  ORDER. 
See  Imsolvsht  Dbbtob,  L 

INTERPLEADER. 
Where  granted, 
A  bill  was  drawn  by  the  Melbonme  braaeh 
of  the  Bank  of  Australasia  upon  their  house  in 
London,  in  favour  of  a  married  woman,  and  re- 
mitted to  her  by  her  husband,  and  duly  aeoepted 
by  the  London  house.  After  the  bill  had  been 
so  accepted,  and  had  been  endorsed  by  the 
wife  for  value,  but  before  its  matnrity,  the  hus- 
band (who  had  in  the  mean  time  arrived  in  this 
country)  gave  notice  to  the  bank  not  to  pay 
it,  his  wife  having  eloped.  The  bill  beeoming 
due,  and  the  bank  being  sued  by  the  endorsee : 
— Held,  not  a  case  for  an  interpleader, — ^the  de« 
fendants  having  an  intereit  in  the  subjeet-mai- 
ter  of  the  suit»  and  the  queition  whether  or  net 
they  were  estopped  from  oontestingthe  payee's 
right  to  endorse  not  being  ono  which  eould  be 
tried  in  an  issue  between  the  plaintiff  aad  the 
olaimant    Baker  v.  The  Bank  of  Auetralamth 

6U 

INTBRROQATORIBS. 
Under  UU  17  ^  18  Viet  e.  125,  s.  51. 

The  court  will  not  allow  interrogatoriea, 
under  the  51st  section  of  the  Common  Law  Pro- 
cedure Act,  1854  (17  A  18  Vict  c.  125),  for  the 
purpose  of  obtaining  from  the  plaintiff  informa- 
tion which  the  defendant  has  the  means  of  ob- 
taining from  his  own  agents.  Bird  v.  i/o/qf,  808 

ISSUABLE  PLEA. 
See  PuAURa,  IV. 
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ISSUE. 


JOINT  STOCK  BANK. 


ISSUB. 

From  Chaneery, 

An  order  of  Nisi  Print  embodyioff  s  eompro- 
miso,  baring  been  made  upon  an  iMae  oat  of 
Cbaooery,— ^cBTtf,  wbetber  tbe  Ooort  of  Gom- 
mon  Pleas  bad  Jorisdietlon  to  make  it  a  mle  of 
oovrt,  aod  wbetber  tbe  ■pplioatioo  to  enforce 
It  Bbonld  not  bare  been  made  to  tbe  oonrt  of 
eqaitjf  T    Swin/en  r.  Swin/eHf  864 

JOINT  STOCK  BANK. 
L  XxeeuHon  agaimH  ^koMMdef, 
1.  Bight  of  crtditorJ] — ^A  ereditor  wbo  bae 
obtained  judgment  againat  a  Joint  etook  bank- 
ing oompany,  and  bai  ineffeetoallj  iuved  eze- 
ontion  againit  tbeir  property  and  effeotf,  ie, 
under  the  7  A  8  Viot  o.  113,  ■•.  10, 13,  entitled 
a*  Iff  right  to  ezeontion  against  a  ebarebolder, 
on  oomplying  wftb  the  oondidone  imposed  by 
the  statute.  Moria^e  r.  The  Bogal  BriiUh 
Bank,  07 

3.  And  it  is  no  answer  to  a  motion  for  that 
purpose,  that  tbe  afEUrs  of  the  company  are  in 
course  of  arrangement  under  the  winding  up 
acts  and  under  a  fiat  in  bankruptcy,  and  that 
assets  to  a  large  amount  are  already  in  tbe 
bands  of  the  otlelal  manager,  and  that  there 
is  reasonable  ground  to  believe  that  within  a 
short  (but  indefinite)  time  enough  will  be  real- 
lied  to  meet  all  the  engagements  of  the  con- 
cern. 7ft. 

S,  Proof  in  Bankntpteg.'] — ^The  10th  section 
of  the  7  A  8  Vict.  c.  Ill,  which  enacts  that  the 
rights  of  creditors  as  against  tbe  person,  pro- 
perty, and  elfeots  of  shareholders  shall  not  be 
prejudiced  or  affected  by  proof  under  a  fiat 
against  the  company,  and  that  no  execution 
'  shall  be  issued  against  the  person,  property,  or 
effects  of  any  member,  nntU  after  proof  of  the 
debt  under  tbe  fiat»  Is  not  repealed  by  the  181d 
Motion  of  tbe  general  bankrupt  act,  IS  A  18 
Vict  0. 106,  which  enacts  that  the  proiing  or 
claiming  a  debt  under  a  fiat  shall  be  deemed  an 
election  by  tbe  creditor  to  take  the  benefit  of 
■ucb  fiat, — ^that  proriiion  being  merely  a  re- 
onaetment  of  the  50th  leotlon  of  the  6  G.  4,  c 
16.  Jh, 

4.  ifemoKa;.]— The  16tb  section  of  the  7  A 
8  Viet  c  118,  which  prescribes  tbe  form  of 
memorial  to  be  filed  at  the  stamp-oflioe,  is 
iftreeiory  only;  an  inaccancy,  therefore,  In 
the  beading,— «ar.  gr,  a  reference  to  tbe  7  O.  4, 
c  46,  instead  of  to  the  7  A  8  Vict  c  118,— does 
not  prevent  its  being  cTidence  against  the  per- 
sons therein  named  as  shareholders.  JDo—eU  t. 
Ewrding,  524;  Poiou  t.  Harding,  538 

5.  Whether  s«  21  makes  it  eonelutivt  eridence, 
giwsre  t    Domett  ▼.  Harding,  524 

6.  A  shareholder  whose  name  is  properly  in- 
serted in  the  last  return  or  memorial  filed  at 
the  stamp-oflicei  cannot  get  rid  of  bis  liability 


under  s.  21,  by  a  subsequent  boaft  fida  Crana- 
fer  of  bis  shares.  A. 

7.  Notice  of  a/yp/teofion.]— >It  is  no  objectioa 
to  tbe  notice  of  an  intended  application  against 
a  shareholder,  under  the  7  A  8  Vict  c  118,  that 
it  intimates  an  intention  to  apply  "to  tbe  court 
or  to  a  judge  thereof."    Btmdg  r.  Harding,  551 

8.  It  is  no  olijcction  to  the  notice,  under  a.  13, 
that  it  intimates  an  intention  to  more  agunst 
two  p§r§ona,  and  the  application  is  confined  to 
one,    Donett  t.  Harding,  524 

0.  In  tbe  notice  of  tbe  intended  applieatioa 
against  a  shareholder  under  tbe  7  A  8  TicL  «. 
118,  the  party  was  described  as  "John  Mar- 
sbalL'*  In  the  memorial  last  filed  be  waa  de- 
scribed as  "  John  8.  MarsbalL"  Thero  was  an 
aflidarit  of  identity :— Held,  that  tbe  nolieo  was 
sufllcient     Thomaon  t.  Harding,  555 

10.  Service  of  JVottee.]— Pctmimj  aerriee  of 
tbe  ten  days'  notice  required  by  a.  13  Is  not 
aecessafj:  it  is  sufllcient  If  tbe  notice  le  left 
with  a  servant  at  the  dwelling-bouse  o**  the  per- 
son sought  to  be  charged.  Morime  v.  The  Bogai 
Britieh  Bank,  67 

11.  Frond.'] — It  is  no  answer  lo  a  mle  for 
execution  ag^nst  a  shareholder  in  a  joint  stock 
banking  company,  that  the  party  agminst  whom 
the  execution  is  sought  was  induced  to  booome 
a  shareholder  by  the  false  and  fraudulent  re]»o> 
sentations  of  tbe  Erectors  as  to  the  solvency  of 
the  concern.     Povia  v.  Harding,  533 

12.  Bg  elegitJ] — Upon  an  inquisition  on  a 
writ  of  elegit,  proof  of  possessiou  or  receipt  of 
the  rent  of  tbe  land  by  the  party,  is  primi  fiMie 
evidence  of  title.    Bamee  v.  Harding,         568 

18.  Where  ft  jury,  notwithstanding  sueb  evi- 
deuce,  found  that  tbe  party  had  no  lands, — tbe 
court  set  aside  the  finding,  and  diraoted  tbe 
sheriff  to  take  a  new  inqulsitiott.  ik 

And  see  JoiRT  Stock  Coh^avt. 

XX.  JkoHon  Mpoa  a  Jndg^eni  oetainem  cwmbsI  a 
eolomal  joint  etoek  hamk^ 

By  an  act  of  tbe  council  of  India*  to  enable 
the  Union  Bank  of  Calcutta  to  sue  and  be  snad 
in  the  name  of  their  secretary  or  treasurer.  It 
was,  amongst  other  things,  enacted,  that  all 
actions,  Ac,  against  the  company  shoold  be 
brought  against  the  secretary  or  traatnrer  far 
tbe  time  being  as  tbe  nominal  defendant ;  that 
a  memorial  of  tbe  names,  Ac,  of  tbe  directors, 
secretary,  and  treasurer,  and  of  tbe  aarctal 
persons  members  and  proprietors  «f  tbe  bank, 
shoold  be  enrolled  In  Uie  manner  therein  men- 
tioned ;  and  that  every  judgment,  Ac,  in  any 
action,  suit,  or  proceeding  in  India,  against  the 
secretary  or  treasurer,  should  (subject  te  the 
express  provisions  of  tbe  act)  "  baT#  tbo  like 
effect  and  operation  upon  and  against  the  pf- 
pwtg  and  fends  of  tbo  bank,  as  if  sncb  jndg- 
ment,  Ac,  had  been  made  or  prononneed  agninst 
all  its  members,  and  as  if  aU  the  meabart  bad 
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b«en  partie^  before  the  court  to  each  action, 
«Qity  and  proceeding,  and  as  if  the  act  had  not 


*» 


Thtt  act  then  provided,  that,  in  case  ezeon- 
iion  upon  any  jndgment  in  anob  action,  Ae., 
obudned  against  the  secretary  or  treasurer, 
aboald  be  ineffectnal  for  obtaining  satisfaction 
against  the  fands  of  the  bank,  execution  might 
Liane, — first,  against  proprietors  for  the  time 
^^St — <^<1>  ^*t  proving  ineffectnal,  then 
against  persons  who  were  proprietors  at  the 
Ume  of  the  contract:  Provided  that  no  such 
ezeeatioa  should  issue  against  any  other  per- 
•on  than  the  actual  party  to  the  suit,  without 
leave  of  the  court  in  which  the  action  was 
brought : — 

Held,  that  there  was  nothing  in  the  act  to 
proreni  a  creditor  having  obtained  a  judgment 
against  the  secretary  of  the  bank  in  India,  from 
eaforoing  it  by  action  against  a  shareholder  in 
this  country, — the  special  provisions  as  to  exe- 
oation  merely  regulating  the  mode  ef  i>rocedure 
in  India;  and  that  the  non-enrolment  of  a  me- 
aorial  in  pursuance  of  the  act,  was  no  answer 
to  an  action  upon  such  judgment  KeUeUl  v. 
ManhaU,  241 

JOINT  STOCK  GOMPANT. 

I.  Exeention  agaimt  §hartkoU€r§, 
1.  Who  ar0  liable.'] — One  who  hasaeoepted 
•l^ros  in  a  joint  stock  company,  but  kaa  not 
•igtud  the  doed  of  HiUlemenU  or  any  deed  refer- 
ring to  it,  is  not  a  "shareholder"  within  the  7 
h  8  Viet  c  ]  10,  and  consequently  is  not  liable 
to  an  execution  at  the  suit  of  a  judgment-cre- 
ditor of  the  company, — although  his  name  ap- 
pears as  a  shareholder  in  the  retniti  filed  with 
the  registrar  of  joint  stock  companies,  pursuant 
to  s.  41.  Bailey  r.  The  UnivermU  Providem 
Li/o  AMoeiattoHf  667 

1.  Service  o/ruU,'] — Service  of  a  rule  for  an 
exeontion  against  a  shareholder  of  a  joint  stock 
company,  must  be  personal,  or  by  leaving  it  at 
bis  plaoe  of  abode :  delivering  it  to  his  attorney, 
though  at  his  lequest,  will  not  do.  Edwarde  r. 
The  Kilkenny  and  Oreat  Southern  and  Weetem 
Bailway  Company,  409 

IL  Forfeiture  of  eharee, 

1.  NotieeJ] — By  an  act  ineorporating  a  joint 
stock  company,  the  directors  were  empowered 
to  make  calls,  giving  twenty  days'  notice  of 
the  time  and  place  of  payment  in  the  London 
Oasette  and  in  two  or  more  of  the  daily  Lon- 
don  newspapers ;  and  it  was  enaoted,  that  if 
any  proprietor  of  shares  should  neglect  or  re- 
fuse to  pay  his  calls  *'  during  the  space  of  three 
calendar  months  next  after  the  time  appointed 
for  payment  thereof,"  the  person  so  neglecting 
or  reusing  should  abeolutely  forfeit  all  his 
share  in  the  capital  stock  of  the  company,  and 
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all  profits  ond  advantages  thereof,  to  and  far 
the  use  and  benefit  of  the  company ;  and  all 
shares  so  forfeited  should  or  might  at  any  time 
thereafter  be  sold  at  a  public  sale;  but  that 
**  no  advantage  should  be  taken  of  such  fnrfeit- 
ure  of  any  share  or  shares  until  after  thirty 
days'  notice  should  have  been  given  by  the  di- 
rectors, under  the  hand  of  the  clerk  of  the  com- 
pany,  to  the  owner  thereof,  by  notice  in  writing 
left  at  his  ueual  or  laet  place  of  abode,  nor  unless 
the  same  should  be  declared  to  be  forfeited  st 
some  general  or  special  general  meeting  of  the 
proprietors  which  should  be  held  not  earlier 
than  three  calendar  months  next  after  the  said 
forfeiture  should  happen :" — 

Held, — ^by  the  Exchequer  Chamber,  on  error, 
— ^no  absolute  forfeiture  until  after  the  thirty 
days'  notice.  The  Van  ZHcmen'e  Z<Md  Com- 
pany  v.  Ooekerell,  733 

2.  Service  of  notieeJ] — ^A.,  B.  A  Co.  carried 
on  business  in  Austin  Friars,  A.'s  private  resi- 
dence being  in  Hyde  Park  Oardens.  The  firm 
stopped  payment  in  September,  1847,  and,  in 
March,  1848,  the  partnership  was  dissolved, 
though  tbii  ofiioe  in  Austin  Friars  was  not  closed 
for  two  or  three  years  after.  Upon  the  stop- 
page of  the  firm,  A.  gave  up  bis  private  resi- 
dence, and  in  May,  1849,  he  went  to  reside  on 
the  continent  Some  time  before  May,  1852,  a 
board  was  (but  without  the  knowledge  of  A.) 
aflixod  to  the  oflice  in  Austin  Friars,  directing 
that  letters  and  communications  for  A.,  B.  A 
Co.,  should  be  left  at  the  oAce  of  C.  Before 
A.  left  England,  it  was  the  duty  of  the  clerk  at 
the  oflice  in  Austin  Friars  to  forward  all  letters 
addressed  to  A.,  which  oame  there,  to  his  resi- 
dence in  Hyde  Park  Oardens ;  and,  after  A.  left 
England,  B.  gave  directions  that  letters  and 
oommunications  for  either  of  the  partnere  should 
be  forwarded  to  D.  (who  had  been  a  member  of 
the  firm) ;  and  D.  gave  directions  that  all  letters 
cr  communications  for  A,  should  be  forwarded 
to  B.;  but  E.  had  no  amiikority  to  act  for  A. 
touching  hie  private  ajjfaire, 

A.  was  the  holder  of  200  shares  in  the  com- 
pany incorporated  by  the  above-mentioned  act, 
and  was  one  of  the  directors  thereof.  At  a 
general  meeting  held  in  March,  1851,  his  sharee 
were  declared  forfeited  for  non-payment  of 
calls,  and,  on  the  15th  of  May,  1852,  a  notice 
of  the  forfeiture,  enclosed  in  an  envelope  ad- 
dressed to  A.,  was  left  with  C,  with  a  request 
that  he  would  "  procure  the  acceptance  of  ser- 
vice on  behalf  of  A."  C.  believed  he  sent  it  to 
D.,  but  neither  of  them  had  any  recollection  of 
having  seen  it :  and  it  never  reached  the  hands 
or  came  to  the  knowledge  of  A. : — 

Held, — ^by  the  Exchequer  Chamber,  on  error, 
— not  a  sufficient  service  of  the  notice  on  A.,  al- 
though in  the  deed  of  transfer  of  the  shares  to 
him,  in  the  resolution  appointing  him  a  director 
of  the  company,  and  in  every  document  signed  by 
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him  in  relation  to  the  affairs  of  the  company, 
he  was  described  as  **  of  Austin  Friars."  Tht 
Van  jOiemen't  Land  Company  r.  Ceekerellf  732 
3.  J)aMage».] — And»  held,  that,  in  an  action 
against  the  company  for  improperly  withhold- 
ing the  sharea  after  a  tender  of  the  sum  duo 
for  calls  and  interest,  A.  was  entitled  to  recover 
their  value  at  the  market  price  of  the  day  of  the 
tender,  deducting  the  amount  of  the  calls  and 
interest  lb. 

JUDGES'  NOOIfiS. 

May  be  had  reconrse  to,  upon  a  motion  by  * 
defendant  for  coets  under  the  86th  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849,  for 
Che  purpose  of  ascertaining  whether  or  not 
there  was  reasonable  or  pvobable  oaaie  for 
making  the  afidavlt  to  the  extent  iwom  to. 
Ottb^rt  T.  (^ro9i§r,  6SS 

JUDICIAL  NOTICE. 
Sm  AaiiT,  XL  S. 

LANDLORD  AND  TENANT. 
Anotf  TtttgmetU9  Aei,  1^2  Viet,  e.  74. 

The  1st  aect  of  the  1  A  2  Viet  e.  74  enables 
a  landlord  wboee  tenant  reftises  to  give  np  pot- 
session  on  the  tenancy  being  dnly  deiermiaed 
by  a  legal  notice  to  quit,  to  give  him  notleei 
*Hn  the  form  set  forth  in  the  schednle,"  of  his 
intention  to  proceed  to  recover  possession  under 
the  a^t;  and,  provides,  that,  if  the  tenant  shall 
not  appear  at  the  time  and  place  appointed,  and 
show  reasonable  oaose  why  possession  should 
not  be  given  under  the  provisions  of  the  act, 
upon  proof  of  the  holding  and  of  the  determine- 
tlon  of  the  tenancy,  Ac,  and  upon  proof  of  the 
service  of  the  notloe,  and  of  the  tenant's  reftisal 
to  quit,  the  justices  may  issue  their  warrant, 
and  give  possession  to  the  landlord. 

The  form  of  notloe  given  in  the  schedule 

begins  "  I, ,  [owner,  or  agent  to  — — , 

the  owner,  a»  tk«  cMe  May  be],  do  hereby  give 
yon  notice,"  Aa,  and  intimates  that  the  party 
giving  it  will, « on  ■    ■       next,  the  ■  day 

of ,  at of  the  clock  of  the  same 

day,  at ,  apply  to  Her  Mi^c'ty's  Justices 


of  the  peace  acting  for  the  district  of 


In  petty  sessions  assembled,  to  issue  their  war* 
rant,"  Ac. 

By  s.  8,  the  mere  obtaining  a  warrant  is  de- 
clared to  be  a  trespass,  if  the  person  to  whom 
the  warrant  is  granted  had  not  at  the  time  of 
granting  it  lawftil  right  to  the  possession  of  the 
premises,  although  no  entry  should  be  made  by 
virtue  of  the  warrant 

And  s.  6  enacts,  that  where  the  landlord,  at 

the   time  of  applying  for  the  warrant,  had 

lawful  right  to  lA«  jw>*sei»toii  of  the  premieetf  he 

^  shell  not  be  deemed  a  trespasser  by  reason 

merely  of  any  irregularity  or  informality  in  the 


mode  of  proceeding  for  obtaining  posaesdon 
under  the  act;  but  that  the  party  aggrieved 
may  bring  an  action  on  the  case  for  such  ir- 
regularity, or  informality,  in  which  the  damage 
alleged  to  be  sustained  Aenby  shall  be  epedaOf 
laid. 

A  declaration  stated  that  the  plaintiff  after 
the  passing  of  the  act,  was  tenant  to  the  da- 
fendant  of  certain  premises,  and  that  the  dAfend- 
ant  caused  to  be  served  upon  her  a  notice  (aec- 
ting  ont  the  notice).  Which  commenced  ttini^ 
"  I,  J.  D.,  of  Bradford,  in  the  county  of  York, 
attorney  and  agent  for  and  on  behalf  of  Gregory 
Fox,  of,  Ac,  farmer,  dp  hereby  giro  yo«  no- 
tice," Ac,  and  informed  the  plaintiff  thnl  **  I, 
as  attorney  and  agent  for  the  said  Gregoiy  Toz, 
shall,  on  Tuesday,  the  1st  day  of  January  nex^ 
at  11  o'clock  of  the  same  day,  apply  to  Her 
MiOmIt's  Justices  of  the  peace  acting  la  and 
for  the  borough  of  Bradford  (being,  Ac),  ia 
petty  sessions  assembled,  to  issue  their  war- 
rant," Ac  The  declaration  then  went  oa  te 
state  that  the  defendant,  without  the  plalotiff 
having  appeared  before  such  Justices,  or  hnving 
been  heard  to  show  canse,  or  had  any  aseant  er 
opportunity  to  show  canse,  against  the  iaaoixg 
of  such  warrant  as  la  the  notice  mentioned, 
procured  to  be  issued  and  executed  on  the  plain- 
tiff a  certi^n  wamnt  (setting  it  out),  whereby 
and  under  the  authority  of  which  proceedings 
the  plaintiff  was  fordbty  footed  and  ezpeDed 
from  the  premises : —  ' 

Held,  that  the  notice  was  informal^  for  net 
mentioning  the  place  in  the  borough  of  Brad- 
ford where  the  application  was  to  be  made ;  and 
also,  cooM  eemble,  for  omitting  to  state  thai  J. 
D.,  the  person  giving  the  notice,  was  agent  to 
the  owner  of  the  promisee   JMameg  v.  JToc^  1 M 

Held,  also,  that  (he  eoont,  though  somewhat 
informal,  was  a  good  count  in  tnepaee.  /k 

The  defendant  pleaded,  that  the  tenancy  was 
daty  determined  by  notice  to  quit  before  the 
happeaing  of  the  mattera  ia  the  cooat  men- 
tioned, aad  that,  at  the  time  of  applying  for  the 
wananty  he  had  lawful  right  to  the  pueetteio* 
of  the  premieee,  which  were  wrongfulty  held  over 
by  the  defendant: — Held,  that  the  plea  was  a 
good  answer  to  the  action, — ^the  6th  section  of 
the  statute  confining  the  tenant's  remedy,  where 
the  landlord  has  lawftd  right  to  the  poesetrien, 
to  an  notion  apon  the  case  fonnded  on  the 
special  damage  arising  to  him  from  the  irregu- 
larity or  informality  of  the  proceeding,  and  no 
special  damage  being  alleged  in  the  couat  Ik, 

As  to  the  right  of  a  teaaat  to  maintain  tree- 
pass  agaiast  bis  laadlord  for  a  forcible  expul- 
sion, where  the  landlord  has  a  legal  right  to  the 
possession  of  the  premises,    qmetre  f  Ik 
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The  defendant  publiahed  of  the  plidBlift^ 
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•oal-BMrehantf,  whsk  purportod  to  be  •  report 
of  ma  inquiry  before  s  board  of  guardians  re* 
•peeting  the  fraadnlent  oonduot  of  the  plaintilTfl 
»g«nt»  wh0|  in  performanee  of  a  eonCraet  for 
'*  beat  eoali,"  bad  delivered  at  the  workhonie 
ooals  of  an  inferior  deeeription,  and  (by  fklai- 
f  jing  the  weighing-machine  by  means  of  a 
wedge)  defieient  in  weight 

The  libel  eommeneedy  ''The  way  in  which 
Jfeort.  P.  (the  plaintiffi)  do  thingi  at  Ould- 
ford.  Inierting  the  wedge :"  and  ended  with  a 
reeommendation  of  one  of  the  guardians  to 
**  hATO  nothing  aiofe  to  do  with  Means.  P.," — 
imraendo, "  the  defendant  meaning  thereby  that 
the  plaintiib  were  eognieant  of  and  had  sanc- 
tioned improper  and  fraudulent  conduct  by 
their  agent  at  Oidldford,  and  were  accustomed 
•o  eaiTy  on  their  said  trade  there  improperly 
and  ftwoduleBtly.'' 

The  defendant  pleaded  a  JustlfieatioBy  follow- 
ing the  innnendo,  and  Mying  thai  the  eoali 
deliTored,  aa  mentioned  in  the  libel,  were  infe- 
rior In  qvalityy  «w  lU  pUtuU^t  wM  hum,  and 
dafleient  in  weight 

The  Indge  mled,  that  the  defendant  hating 
by  hlf  plen  alleged  that  the  fraud  of  their  agent 
WM  Mnetioned  by  the  plalntjghy  he  anal  pmre 
it;  nnd  he  told  the  Jury  that  they  must  find  Ibr 
the  plaintifliy  vnlees  they  were  satiifled  that  the 
defendnnt  had  shown  some  oompUeity  on  their 
pari  in  the  miseondnet  and  fraud  imputed  to 
their  agent 

The  jury  hnring  found  for  the  plaintiib,— 
Held,  that  there  was  no  misdirection,  and  that 
the  libel  imputed  penmtal  miseondnet  and  fraud 
to  the  plaintiib.    Prior  t.  WiUom,  M 

LISK. 
Ae  IiVKnnpnn. 

LORD  MAYOR'S  COURT. 
PraclMe  ^,-^Sm  AnonnT,  IL  1. 

MANDAMUS. 

T»  eMMMM  iMfMMef  airocMt 

It  is  no  answer  to  a  rule  for  a  mandamus  to 

eiamine  witnesses,  that  it  is  moved  whilst 

issuee  in  law  are  pending  for  argument    Kel- 

9aU  T.  Mar$haU,  266 

MARRIAGE. 
Brtaeh  of  promiM  o/t-Soe  DAViaas,  6,  $. 

MBASURB  OF  DAMAGES. 
AeDAJuani. 

MlftMORANDA. 
L  Judgu. 
Death  of  Jerris,  C.  J.,  1. 


Death  of  Alderson,  B.,  363. 
Resignation  of  Piatt,  B.,  1. 
Appointment  of  Gockbum,  C  J.,  3. 
Appointment  of  Watson,  B.,  1. 
Appointment  of  Channell,  B.,  863. 

n.  AUomejf  and  SoUcitw-Otmnd, 

Bir  R.  Bethell  appointed  Attomey-General,  2 

The  Rt  Hon.  J.  A.  6.  Wortley  appointed 

Solidtor-General,  2 

IIL  SmjtanU. 
Death  of  Wilkins,  Seijt,  363. 

MEMORIAL. 

Of  AarthMtn^-'StB  Jom  Stock  Baitx,  L  4, 

ft,  6,  7. 

MEROAKTILE  CONTRACT. 
(hmabmiiUitm  o/,-^Sm  CoimucT,  2. 


MomtjfpmSd 


MISTAKE. 

miHake  o/faeif^See  MonT 
nBcnxYin. 


MONET  RECEIVED. 
Action  for,  wiUre  mQintainahle* 

In  1811,  W.  L.,  being  possessed  of  certain  pre- 
mises under  leases  which  would  expire  at  Mid- 
summer, 1864,  granted  to  T.  and  E.,  respee- 
tlToly,  an  annuity  of  222^  4$.  6dL  for  three 
liToa,  to  secure  which  he  granted  to  each  of 
them  an  underlease  of  the  same  premises  for 
forty-three  years,  if  the  lires,  or  the  suniTor 
of  them,  should  so  long  endure. 

In  1827,  the  premises  in  the  annuity-deedi 
mentioned  were  assigned  to  the  plaintiflT  for  the 
residue  of  the  terms  granted  to  W.  L.,  sul(jeet 
to  the  annuities  to  T.  and  E.,  and  to  the  under- 
leases for  securing  the  same. 

In  1862,  T.  and  E.  were  let  into  possession 
of  the  premises  so  underlet  to  them;  and,  in 
1830,  the  plaintiff  became  tenant  to  them  of 
part  of  the  premises  at  the  rent  of  550^,  pay* 
able  to  them  in  equal  moieties. 

T.,  the  last  surrivor  of  the  cestuis-que-rie  in 
his  annuity-deed,  died  in  1851 ;  and,  from  the 
time  of  his  death,  down  to  the  time  of  the  ex- 
piration of  the  leases  granted  to  W.  L.,  one  W. 
E.,  as  their  agent,  applied  for  and  received  the 
rent  of  5502.  from  the  plaintiff  for  them  and 
the  representative  of  E.,  and  accounted  for  a 
moiety  to  each  of  them,— deducting  certain  pay- 
ments thereout  in  respect  of  ground-rent,  rates, 
taxes,  insurance,  repairs,  and  commission  :-^ 

Held,  that  the  plaintiff  was  entitled,  in  an 
action  for  money  had  and  received,  to  recover 
back  the  sums  so  paid  by  him  under  the  mla* 
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taken  imprMtion  that  the  rigbt  to  raoeiva  tham 
atUl  oontinaed,— dednoting  only  the  rami  paid 
by  the  agent  in  reipeot  of  groond-rent,  ntea, 
and  taxes.    Barber  t.  Bromn,  121 

NEGLIGBNCB. 

In  moorvng  a  thip, 

A.  waa  posseuod  of  a  wharf,  and  had  a  mast 
projecting  therefrom  orer  the  river.  B.  moored 
hia  ▼esael  at  the  adjoining  wharf,  with  her  bow- 
iprit  oTorhanging  the  front  of  A.'a  wharf,  and, 
on  the  ftdling  of  the  tide,  the  bowaprit  of  B.'a 
Toioel,  ooming  in  eontaot  with  A.'e  mast,  broke 
it:— Held,  that  B.  was  not  responsible.  Daitam 
T.  JOaiUm,  672 

And  Me  AnoBiBT,  XL 

HBW  ASSiaNMBNT. 
jS!m  Plbaddto,  v. 

"NBW  MATTBR." 
S99  AmDAYiT,  XL 

NEW  TRIAL. 

On  the  ground  o/iurpriM. 
Upon  a  motion  for  n  new  trial  in  an  notion 
for  broach  of  promise  of  marriage,  on  the  ground 
of  surprise  and  exoessiTO  damages,  the  aAdavit 
of  the  defendant^  though  required  for  the  pur- 
pose of  pledging  himself  to  the  bona  fldes  of 
the  application,  cannot  be  looked  at  for  the 
purpose  of  explaining  or  contradicting  the  eri- 
denoe  given  at  the  triaL    Smiih  r.  Woodjlne, 

660 

NOTICE. 

I.  0/ ajpplie€a%4m  U>  dkarg*  a  •ketMkolderf^'SiB 
Jonrr  Stock  Bakk,  L  7,  8,  9. 

n.  Strviee  of, — See  Joint  Stock  Coxpaiit,  IL 

NUISANCE. 
Injury  to  revereion. 

In  an  action  by  a  reversioner,  for  an  ii^ury 
to  his  reversion,  by  the  erection  of  workshops 
and  a  forge  and  chimney  on  land  adjoining  his 
houses,  in  the  occupation  of  his  tenants,  and 
oansing  smoke  to  issue  from  the  chimney,  and 
making  loud  noises, — the  evidence  was,  that  the 
chimney  was  built  by  the  defendant's  landlord, 
and  that  large  quantities  of  smoke  issued  ft^m 
it  in  consequence  of  Ares  lighted  by  the  defend- 
ant for  the  purposes  of  his  trade,  and  that  the 
plaintiiT's  tenants  gave  notice  to  quit: — 

Held,  that  there  was  no  evidence  to  go  to  the 
jury  to  prove  injury  to  the  reversion  ,*  for,  that, 
to  entitle  the  plaintiif  to  maintain  the  action, 
the  injury  complained  of  must  be  of  a  perma- 
nent chancter,  and  the  only  act  chargeable  to 


the  defendant,  the  lighting  the  Area,  noi 
in  its  nature  permanent.    Simpeom  t. 

And  eee  Watbbcoumk. 
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OBITUABY. 

Death  of  Jervis,  C.  J.,  1. 
Death  of  Alderson,  B.,  S6S. 
Death  of  WUkins,  Setjt,  S63. 

OMNIBUS. 
See  BiOLWAT  Cohpakt,  IL  18. 

PAYMENT. 

L  Xfrideneeo/m 

Upon  a  case  stated  by  way  of  ^paal  fraoi  a 
county  court  decision,  it  Speared,  thn^  tha 
defendant  being  indebted  to  the  plaiBtii;  tha 
latter  drew  upon  him  two  bills,  whicik  tho 
former  returned  accepted,  and  their  reesipt 
was  acknowledged  by  the  plaintiff  in  n  letter 
(to  which  a  penny  receipt-atamp  vas  affxed) 
stating  that  they  were  pUced  to  the  deftuddnfe 
crediL  The  plidntiff  afterwards  eneloaad  tte 
bills  in  a  letter  addressed  to  the  def«ndanl» 
with  a  request  that  ho  would  re  aeoepi  thess, 
making  them  payable  at  a  baakar's.  It  waa 
prored  that  this  letter  waa  duly  poataA;  but 
there  was  no  evidenee  to  show  thai  It  had  ever 
oome  to  the  defendant's  hands.  After  the  hiUe 
had  arrived  at  maturity,  the  plaintiff  aaed  the 
defendant  in  the  county  conrty  upon  the  origi- 
nal consideration,  for  goods  sold  and  daBTersd. 
At  the  trial,  it  was  eontended  for  the  daTend- 
ant,  that,  the  bills  having  been  given  «»  jwy- 
ment  pro  tanto  of  the  plaintiff's  acoooBt;  and 
being  still  in  existence,  the  plaintiff  ocnild  not 
without  producing  them  reoorer  upon  the  ori- 
ginal oonsideration.  The  judge  decided  that 
the  plaintiff's  letter  did  not  in  poinl  of  law 
amount  to  an  acceptance  by  him  of  the  bills 
in  paymeni,  and  decided  that  he  waa  entitled 
to  recover  for  the  original  eontideffaiieo  >— 
Held,  that  his  decision  was  right  WUdwe, 
App.,  Oorton,  Reap.,  5TI 

IL  Made  mnder  mutate  of  fateHn, — Soe  Jf  OiRr 

RKbsiTBB. 

PLACE  OF  ABODE. 

8m  CoPTRIftBT,  IV. 

PLEADING. 
L  IMLofnOionfor  hreaxX  ofoo/tdro/tL 

A  contract  for  the  conveyance  of  goods  from 
Liverpool  to  Australia  was  entered  late  as 
follows ; — "  It  is  this  day  mutually  agreed  be- 
tween J.  A  R.  W.,  owners  of  the  ahip  Jesaieav 
of  the  first  part,  and  S.  J.  C.  of  the  other  part*'* 
— ^that  the  ship  should  be  ready  by  a  givea 
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day  to  take  on  board  ocrtaln  Bpoeifled  goods, 
and  shottld  proeoed  therewith  "  to  Oeelong,  In 
tha  oolooy  of  Viotoria,"  and  there  delirer  the 
nune:  "the  ratei  of  freight  determined  on 
bj  tJU  9aid  part%e§  to  thu  ofptemMtf  are  as 
nnder,"  Ac, — "  ome^ird  to  be  paid  in  London, 
on  rtceipt  of  hiUa  of  lading,  and  the  remainder 
bj  the  Geelong  and  Melboame  Railway  Com- 
^•Djy  at  Geelong:"  "goods  to  be  taken  on 
board  at  Lirerpool  at  ship's  expense:"  and  the 
agreement  was  signed, — "J.  A  R.  W.,  8.  J. 
C.:"— 

A  deelaration  by  8.  J.  C,  after  setting  ont 
the  aboTO  oontraet  in  hae  rerba,  ayerred,  that, 
although  the  goods  were  in  the  eare  and  enstody 
of  the  defendants  for  the  purpose  of  their  being 
takan  on  board,  and  the  defendants  took  them 
on  board  at  the  ship's  expense,  yet,  by  their 
wrongful  aot^  neglect,  and  de&nlty  oertain  of 
them  were  damaged,  Ao. : — 

Held,  that  the  declaraUon  diselosed  a  breach 
of  duty  arising  out  of  the  contract,  for  which 
the  defendants  were  liable  to  an  action  at  the 
plaintilTs  suit     Cooke  r.  Wilton,  153 


» 


IL  Plea  or  replieaiion  on  "  equitable  groundaJ 
A.,  B.,  and  C.  respectively  drew,  accepted,  and 
endorsed  a  bill  for  3002.  for  the  aocommodaUon 
of  B.  B.  having  paid  the  amount  of  the  bill  to 
the  holder  at  maturity,  sued  A.  (his  co-surety) 
for  contribution.  A  pleaded,  that,  after  the 
drawing,  acceptance,  end  endorsement  of  the 
bill,  and  before  it  became  due,  D.  became  bank- 
rupt, and  after  B.  had  so  paid  the  bill,  he  agreed 
with  the  assignees  of  D.,  that,  in  consideration 
of  their  delirering  up  to  him  a  certain  building 
agreement  then  subsisting  between  him  and  D., 
he  (B.)  would  pay  them  150^  and  ieould  relin- 
qniek  (amongst  other  things)  all  money*  ad- 
vanced to  and /or  D,,  to  wit,  the  300^  eopaid  in 
•aiie/aetion  and  dieeharge  of  the  hiU;  that  this 
agreement  was  fully  performed ;  and  that  there- 
by, and  without  the  consent  of  A.,  D.  and  his 
estate  were  exonerated  from  the  daim. 

To  this  plea,  B.  replied  "on  equitable 
grounds,"  that  the  bill  was  drawn,  accepted, 
■ad  endorsed,  and  the  amount  paid  by  him,  as 
alleged  in  the  plea;  that,  before  the  bankruptcy 
•f  D.,  he  had  adraneed  him  moneys  to  the 
amount  of  366  R  6«.  6<i.  to  assist  him  to  build 
certain  houses  pursuant  to  the  terms  of  the 
building  agreement  mentioned  in  the  plea,  and 
had  sold  him  timber  and  materials  for  the  same 
purpose  to  the  amount  of  1&I2I. ;  that  D.  being 
so  indebted  to  him  in  the  sums  above  mentioned, 
and  also  in  the  sum  of  3001.  so  paid  by  him  in 
discharge  of  the  bill,  and  in  136^  17t.  Id.  for 
moneys  advanced  to  him  for  other  purposes,  it 
was  agreed  between  him  and  the  assignees  of 
D.  that  the  building  agreement  should  be  deli- 
vered up  to  bim  to  be  cancelled  on  his  paying 
them  160^  in  discharge  of  all  claims  which  they 
Bight  ha?a  on  the  hausei  and  property  com- 


prised in  the  building  agreement,  and  that  he 
should  relinquish  all  claim  on  the  estate  of  D. 
for  the  moneys  advanced  by  him  to  D.  for  the 
purpose  of  the  erection  of  the  said  houses,  and 
for  the  materials  so  supplied  as  aforesaid,  but 
that  such  agreement  did  not  extend  to  the  3002. 
paid  in  discharge  ef  the  bill,  nor  to  the  1362. 
17a.  Ad, ;  tha^  with  a  view  to  putting  that  agree- 
ment into  writing,  the  following  memorandum 
was  drawn  up : — "  It  is  hereby  agreed  between 
the  assignees  and  B.,  as  follows :  that  the  build- 
ing agreement  for  eighteen  houses  on  land  in, 
Ac,  be  given  up  to  B.  to  be  cancelled,  on  pay- 
ment by  him  to  the  assignees  of  1502.  in  full  for 
■11  claims  they  may  have  on  the  property ;  B. 
hereby  relinquishing  all  claim  for  moneys  ad- 
vanced to  and  for  the  bankrupt,  and  his  daim 
for  goods  supplied  for  the  above-mentioned 
houses," — that  the  memorandum  was  signed 
by  bim  (B.)  and  the  solicitors  of  the  assignees 
in  the  belief  that  it  was  in  conformity  to  the 
agreement  so  made  as  aforesaid ;  and  that  the 
same  was  worded  as  aforesaid  by  mistake  and 
error,  so  as  to  include  and  relinquish  his  claims 
against  D.  and  his  estate  on  account  of  the  3002. 
paid  by  him  (B.)  in  discharge  of  the  bill,  con- 
trary to  the  true  intention  of  B.  and  the  assignees 
when  they  signed  the  memorandum;  that  B. 
never  relinquished  or  gave  up  his  said  last- 
mentioned  claim  against  D.  and  his  estate,  nor 
agreed  to  do  so,  nor  was  the  same  ever  satisfied 
or  discharged  in  any  other  manner  than  by  tha 
memorandum  so  executed  in  error  as  aforesaid ; 
and  that  the  real  and  true  agreement  so  made 
between  B.  and  the  assignees  as  aforesaid,  wae 
in  all  reepeete  performed  and  fulfilled  by  the 
sail  parties  thereto : — 

Held,  that  the  replication  disclosed  a  good 
answer  "on  equitable  grounds"  to  the  plea, — 
whether  the  written  memorandum  did  or  did 
not  include  the  claim  for  the  3002.;  for,  that 
the  defendant,  by  demurring  to  the  replication, 
admitted,  that,  if  it  did  include  that  claim,  it 
did  so  by  mistake ;  and,  the  agreemetU  having 
been  executed,  this  court  was  bound  to  grant  tha 
plaintiff  the  same  relief  that  the  plaintiff  would 
have  been  entitled  to  in  equity,  without  com- 
pelling him  to  resort  to  a  court  of  equity  to 
reform  it     Vorley  v.  Barrett,  336 

3.  A  replication  "on  equitable  grounds"  may 
be  a  good  legal  as  well  as  equitable  answer  to  a 
legal  plea :  but,  where  the  plea  is  pleaded  "on 
equitable  grounds,"  the  replication  must  also 
be  considered  on  equitable  grounds.  lb, 

3.  To  a  deelaration  upon  an  indenture,  de- 
scribed as  made  between  R.  0.  of  the  first  part, 
the  defendant  and  one  T.  L.  of  the  second  part, 
and  the  plaintiffs  of  the  third  part,  whereby  the 
defendant  and  T.  L.  jointly  and  severally  cove* 
nanted  with  the  plaintiff  for  the  payment  by 
R.  G.  of  certain  annual  premiums, — the  defend- 
ant (setting  ont  the  indenture  in  hssc  verba, 
showing  that  it  was  nuMle  between  R.  G.  of  tha 
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flrat  put,  the  defondaat  tnd  T.  L.  itud  mm 
Pearee  of  the  aeeond  purt,  and  the  pl^ntUb  of 
the  third  part),  pleaded  "that  the  laid  inden- 
ture  was  made  and  exeonted  by  him  in  tke  faith 
that  Pearoe  ihoold  join  therein  and  ezeoote  the 
same,  and  that  Pearee  nerer  did  Join  therein  or 
ex<eoate  the  same :" — 

Held,  had,  it  not  appearing  that  the  defend- 
ant's ezeontion  of  the  deed  was  «ipoi»  eandition 
that  his  ezeontion  thereof  should  be  void,  if  the 
d^ed  was  not  exeonted  by  Pearoe^  the  other  oo- 
snre^.     CmrnberUge  r.  LawwHt  709 

4.  The  plaintiffs  replied,  f  on  equitable 
grounds,"  that,  after  the  making  and  executing 
of  the  indenture  in  the  plea  mentioned  by  the 
defendant  and  B.  G.  and  T.  L.,  and  before  the 
time  for  payment  of  the  instalments  had  arrired, 
R.  O.  the  defendant  and  T.  L.,  baring  notiee  that 
Pearoe  had  not  Joined  in  nor  exeeuted  the  in- 
denture, by  a  note  in  writing  oonsented  and 
agredd  that  they  would  be  liable  upon  tho  in- 
denture*  and  that  their  exeeution  thereof  should 
bo  valid  and  binding  upon  them  although  Pearoe 
had  not  exeeuted  it;  and  that  the  plaintiib  relied 
and  aeted  upon  sudi  consent  and  agreement  ^— 
Qmctre,  whether  the  replioatlon  showed  any 
equitable  answer  to  the  plea,  if  well  pleaded? 

lb. 

5.  Queure,  whether  a  plea  to  an  action  brought 
against  a  defendant  in  this  country  upon  a  con- 
tract made  and  executed  in  France,  that  the 
debt  had  been  attached  (saisie  arr^t^e),  pui^ 
suant  to  the  Code  de  Procedure  Civile,  by  cre- 
ditors of  the  plaintiiT  in  that  country,  is  any 
answer  either  legal  or  equitable  T  Simian  v. 
MilUr,  686 

IIL  l9§uabU  Plea, 

1.  Judgment  having  been  signed  on  the 
ground  that  such  a  plea  [as  in  IL  5.]  was  not 
issuable,  the  court  set  aside  the  judgment  only 
upon  the  terms  of  the  defendant  bringing  the 
amount  claimed  into  court.    Simian  v.  Miller, 

686 

2.  Obtaining  have  to  reply  and  demwr, — ^held 
to  be  no  answer  to  the  objection  to  the  plea.  Ih, 

IV.  iV«i0  Aeeignment, 

1.  To  an  action  for  polluting  a  stream,  and 
impregnating  it  with  noxious  substances,  where- 
by the  plaintiff''s  cattle  were  unable  to  drink  the 
water,  the  defendant  pleaded  an  immemorial 
right  to  use  the  water  of  the  stream  for  the  pur- 
poses of  his  trade  of  a  tanner  and  fellmonger, 
aad  returning  it  polluted  to  the  stream  when  so 
used,  and  also  a  prescriptive  right  for  twenty  and 
forty  years  respectively. 

The  plaintiff  new  assigned  "  that  he  sued  not 
only  for  the  grievanoes  in  the  pleas  admitted 
and  attempted  to  be  Justifled,  but  for  that  the 
defendant  oommitted  the  grievanoes  over  and 
above  what  the  defences  justified." 

At  the  trial,  it  appeared  that  the  defendant 
and  his  father  and  grutdfather  had  fiar  a  long 


series  of  yean  carried  on  tho  baaiaeas  of  taaofn 
at  the  place  in  question,  using  the  water  of  Ibo 
stream  as  they  wanted  it:  but  tha^  within  &• 
last  twelve  years,  the  tannery  premises  had  hoes 
oonsiderably  enlarged,  and  the  bnsineaa  (and 
consequently  the  pollution  of  tho  stream)  ia- 
oreased  fourfold. 

Without  leaving  any  thing  to  the  jaiy,  tha 
judge  ruled  that  the  defendant  was  entitled  ta 
a  verdict  on  all  the  issues  except  the  first  aad 
second : — 

Held,  that,  whether  the  pleas  were  to  be  ua- 
derstood  as  claiming  an  immemorial  or  a  pra- 
scriptive  right,  not  limited  to  the  purpeoes  of 
the  tannery,  or  the  more  limited  right  ta  aae 
the  water  for  the  purposes  of  the  bnaiBesB  ae 
carried  on  more  than  twenty  years  ago^  the 
verdict  was  not  wananted  by  the  ovideaoeL 
Mooter.  Webb,  173 

3.  And  held,  that  the  new  assignmaat  vas 
well  pleaded.  Ik, 

PRINCIPAL  AND  AOENT. 
See  AftBXT. 

PRISONBB. 

Oowuniimant  wuUr  the  Vagrant  AeL 

A  commitment  under  the  Vagrant  Act,  6  G«  4, 
c  83,  8.  4,  sUted  that  "  T.  C,  on,  Ae^  in  thU 
city  (London),  then  being  a  reputed  thief,  fre- 
quenting the  public  streets  and  plaoes  of  aad  ia 
the  said  city,  then  and  there  imis  fmmd  ia 
Railway  Place,  being  a  public  thoroughCare, 
and  one  of  the  plaoes  of  public  resort  of  aad  ia 
the  said  city,  with  intent  feloni'maly  to  steal,* 
Ac :— Held,  sufficient    £»  parte  Thamae  Oorn, 

573 

PROBABLE  CAUSE. 
See  BAnaun. 

PROMOTIONS. 
See  BfxM  oaAKDA. 

PROVISIONAL  COMHITTBB. 
See  Pnuo  CoiiPAVT. 

PUBLIC  COMPANY. 


A  company  was  projected  for  the  fihratioa 
aad  supply  of  water.  Whilst  the  bill  for  its 
formation  was  before  a  committee  of  the  Hoose 
of  Commons,  the  engineer  (upon  the  coggestioa 
of  oounsd)  employed  a  builder  to  erect  a  eisteim 
for  the  purpose  of  testing  the  process  of  filtra- 
tion (for  which  the  engineer  had  obtained  a 
patent).  The  defendant  was  a  member  of  the 
provisional  oommittee,  aad  the  ditera  was  with 
hii  aiM&t  troeted  en  laad  ia  Ui 


PUBLIC  COMPANX". 
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field,  no  evidenoe  to  wamnt  a  jury  In  infor- 
ring  tbat  the  order  for  the  work  wm  given  by 
the  defendant's  aatbority,  or  that  the  work  was 
done    upon  his  credit    PaJtrick  t.  Reynold*, 

727 

PUBLICHOUSB. 

» 

Set  Ihitkbcpbil 

RAILWAY  COMPANY. 
L  Place  of  bunne$§  of, 

A  railway  company  does  not  "carry  on  bnsi- 
neas"  (within  the  meaning  of  the  9  A  10  Vict 
e.  95,  8. 128),  at  a  receiving-house  or  booking- 
office  kept  by  an  agent  for  the  receipt  and 
booking  of  parcels  and  packages  for  all  the  rail- 
ways generally.  Minor  r.  The  London  and 
North  Weatem  Railway  Company,  t2& 

IL.  Injunetion  under  the  Railway  and  Canal 
Traffic  Act,  1864,-17  1 18  Vict  c  81. 

1:  The  conrt  refuted  to  grant  a  writ  of  in- 
junction nnder  the  Railway  Traffic  Act,  17  A 
IS  Vict  c  31,  on  the  complaint  of  a  company 
baring  a  branch  on  a  trunk-line,  to  restrain  the 
parent  company  from  charging  higher  rates  for 
the  oonreyance  of  passengers  to  the  complain- 
ants' terminus,  than  they  charged  for  the  con- 
Toyanee  of  passengers  to  the  terminus  of  another 
"branch  line  (in  which  they  themselves  were  in- 
terested) extending  over  the  same  number  of 
miles.  In  re  the  Caierham  Railway  Company 
affainet  the  Londonf  Brighton,  and  South  Coaet 
Railway  Company,  and  the  South  Eaetem  Rail- 
way  Company,  410 

2.  Tq  constitute  an  "  undue  or  unreasonable 
preference"  within  the  ao^  by  reason  of  an  in- 
equality of  charge,  it  must  be  an  inequality  in 
the  charge  for  travelling  over  the  tame  line  or 
the  tame  portion  of  the  line.  lb, 

3.  To  induce  the  court  to  interfere  on  a  com- 
plaint by  the  proprietors  of  a  branch  line,  that 
a  sufficient  number  of  trains  of  the  main  line  do 
not  stop  at  the  junction,  or  stop  at  Ineonrc- 
nient  times,  it  must  be  distinctly  shown  that 
sufficient  accommodation  is  not  afforded  to  meet 
the  fair  requirements  of  the  public  76. 

4.  It  is  no  ground  of  complaint  that  the  com- 
pany working  the  main  line  refuse  to  grant  third 
class  return  tickets  to  the  branch  line,  if  it  ap- 
pears that  no  such  tickets  are  issued  to  other 
branches  similarly  situated.  Jb, 

&.  But,  temble  that  it  ii  a  good  ground  of 
complaint  that  there  is  no  place  of  shelter  pro- 
vided at  the  Junction,  for  passengers  on  the 
branch  line  waiting  the  arrival  of  trains ;  the 
public  being  entitled  in  this  respect  to  reason- 
able accommodation.  lb, 

6.  To  justify  the  interference  of  the  conrt  to 
enforce  the  running  of  through  trains  on  a  con- 
tinuous line  of  railwaysi  nnder   the  second 


branch  of  the  17  A  18  Vict  o.  31,  s.  2,  it  must 
be  frltown  that  pttblie  convenience  requires 
it,  and  that  It  can  reasonably  be  done.  In 
re  Barrett  v.  the  Great  Northern  Railway 
Company  mtd  the  Midland  Railway  Company, 

423 

7.  They  will  not  interfere  at  the  instance  of 
an  individual,  where  there  is  a  continuous  line 
by  which  through  tickets  may  be  obtained, 
though  hf  a  somewhat  longer  ronte, — no  addi- 
tional cost  or  serious  loss  of  time  being  there- 
by incurred,  and  no  substantial  inconvenience 
being  thereby  occasioned  to  the  public,  and  it 
appearing  that  no  complaints  had  been  made 
of  the  inadequacy  of  the  existing  accommoda- 
tion. 76. 

8.  In  dealing  with  the  first  branch  of  the  17 
A  18  Vict  c.  31,  8.  2,  which  prohibits  railway 
companies  from  gWing  any  undue  or  unreason- 
able preference  or  advantage  to  or  in  favour 
of  any  particular  person  or  any  particular  de- 
scription of  trafflot  or  subjecting  any  particular 
person  or  any  particular  descriptron  of  traffic  to 
any  undue  or  unreasonable  prejudice  or  disad- 
vantage,— the  fair  interests  of  the  company 
are  to  be  taken  into  the  aeeount  In  re  Ran- 
tome  V.  the  Eatiem  Connfke  Railway  Company, 

437 

9.  A  railway  oompany  made  an  agreement 
with  A.  to  carry  for  him  a  large  quantity  of 
ooals  during  three  years  from  Peterborough  to 
various  places  on  their  lines  of  railway,  at  cer- 
tain rates. 

B.,  a  coal  merchant  at  Ipswich,  sent  coals 
(which  had  been  brought  to  that  port  by  sea)  to 
various  places  on  the  same  lines  of  railway ;  and 
the  company  charged  him  a  much  larger  suio 
per  ton  in  proportion  to  the  distance  over  which 
his  coals  were  carried,  than  they  charged  to 
A., — the  professed  object  of  the  difference  being 
to  enable  A.  (whose  coal  came  to  Peterborough 
by  railway)  to  compete  in  the  coal  trade  of  the 
district  with  B.,  who  had  the  advantage  of 
having  his  coals  brought  to  Ipswich  by  sea : — 

Held,  that  this  was  giving  an  '*  undue  prefer- 
ence'' to  A.  lb, 

10.  Qwwre,  whether  a  railway  company  may 
not  charge  different  rates,  where  coals  are 
carried  in  large  and  small  quantities,  and  where 
they  are  carried  long  and  short  distances,  and 
whore  the  difference  is  for  the  purpose  of  com- 
peting with  another  line,  and  where  one  party 
provides  his  own  wagons  and  the  other  uses 
those  of  the  company?  See  In  re  Oxlade, 
p.  454,  Jb. 

11.  Upon  a  motion  for  an  injunction-  against 
a  railway  company  under  the  17  A  18  Vict  c. 
81, enjoining  them, — "Jiret,U>  eany  upon  their 
railway  for  the  complainant  such  coal  and  coke 
as  might  be  offered  to  them  by  him  for  that 
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parpone, — teondly,  to  charge  for  the  earriAge 
thereof  respectively  toUa  not  higher  than  the 
tolls  charged  by  them  for  carrying  coal  and 
eoke  to  persons  for  whom  the  same  coal  and 
coke  were  also  carried  on  another  railway  form- 
ing a  oonttnuoas  line  with  Uieirs,  and  tolls  not 
higher  than  the  tolls  charged  by  them  to  per- 
sons with  whom  they  had  private  agreements 
for  the  carriage  of  coal  or  coke, — ^irdly.  to 
provide  for  the  eomplainant  depots  for  deposit- 
ing and  receiving  his  coal  and  coke  on  the 
stations  of  the  railway  similar  to  those  provided 
at  sQch  stations  for  persons  who  consigned 
their  coal  and  eoke  to  the  company,— /ourfA/y,  to 
afford  to  the  complainant  the  same  faMlities  for 
the  receiving,  forwarding,  and  ^^li^ory  of  his 
con  Is  and  coke  npon  and  from  the  railway,  as 
the  company  afforded  to  persons  who  consigned 
their  coal  or  coke  to  the  company,— ;/f/rA/y,  to 
provide  for  the  complainant  wagons,  carriages, 
and  trucks  for  the  conveyance  and  carriage  of 
his  coal  and  eoke,  and  forwarding  the  same 
upon  the  railway, — $ixthly,  to  afford  to  the 
complainant  all  reasonable  and  proper  facilities 
and  accommodations  for  the  unloading  of  his 
coals  and  coke  at  the  various  stations  of  the 
railway,  and  to  afford  to  the  complainant  at  the 
said  stations  the  same  facilities  and  accommo- 
dations for  the  unloading  of  his  coals  and  eoke 
as  the  company  afforded  to  colliery  owners  or 
lessees  of  collieries,  or  to  any  other  person," — 
on  cause  being  shown,  it  was  referred  to  one  of 
the  masters  to  inquire  and  report  npon  the  fol- 
lowing questions : — 

"  Fintf  whether  any,  and  what,  accommoda- 
tion and  facilities  were  provided  or  afforded  at 
any,  and  what,  stations  on  the  line  of  the  rail- 
way for  the  unloading  of  coal  and  coke,  and 
for  what  persons  and  under  what  circumstan- 
ces,— $etondlyt  whether  the  company  carried 
coals  or  coke  for  persons  other  than  the  com- 
plainant on  any,  and  what,  terms  different  from 
the  terms  on  which  the  eompany  had  carried, 
or  had  offered  to  carry,  coals  and  coke  for  the 
conipiainunt, — thirdly ^  whether  there  was  any, 
and  what,  difference  between  the  circumstances 
under  which  the  company  had  so  carried  coals 
and  coke  for  such  other  persons,  and  the  circum- 
stances under  which  the  company  had  carried, 
or  had  offered  to  carry,  coals  and  coke  for  the 
complainant,— /oMrfA/y,  whether,  and  in  what 
manner,  and  how,  the  company  were  enabled 
by  renaon  of  such  difference  of  circumstances  so 
to  carry  coals  and  coke  for  such  other  persons 
at  a  cost  to  the  company  less  than  the  cost  to 
the  company  of  carrying  coals  and  coke  for  the 
complainant" 

Upon  the  first  point,  the  master  reported  as 
to  the  accommodation  afforded  by  the  company 
for  unloading  coals  and  coke  at  the  different 
stations,  that  they  ascertained  as  nearly  as 


possible  the  oonsnmption  in  the  neighbowbo«d 
of  eaoh  station,  and  the  sort  of  eoal  reqaired, 
and  entered  into  terms  with  collieries  bavisg 
the  particolar  description  of  coal,  to  mpply  the 
required  quantity ;  that  they  appointed  a  depot 
agent  to  msnage  the  sale  of  the  coals  so  aapptied 
through  whom  the  orders  were  trnnsmiUed  to 
the  eoUiery,  and  who  aocoanted  to  the  eoHicry 
owners  for  the  proceeds;  that  all  the  depsts 
were  allotted  to  such  agent ;  that  all  eoal  deal- 
ers were  treated  alike ;  and  that  thia  eonne  vas 
adopted  by  the  eompany  for  the  parpoce  of 
preventing  any  obstruction  of  the  general  tmAe 
of  the  railway : — 

Held, — disposing  of  the  fourth  and  sixth 
branches  of  tiie  rule, — that  this  was  not  giving 
an  undue  or  unreasonable  pteferenee  or  adi 
tage  to  or  in  favour  of  any  particolar  penoa 
eompany,  or  suhjecting  any  particular 
or  company,  or  any  particular  descriptioa  ef 
traffic,  to  any  undue  or  unreasonable  pr^odioe 
or  disadvantage.  In  re  Oxlade  t.  tJbc  North 
Etutem  Railway  Company,  464 

12.  Upon  the  second  point,  the  master  found 
that  the  company  charged  for  through  ralet  |^ 
per  ton  per  mile  for  coa^  and  coke  going  aonth, 
unless  Uieir  wagons  were  used,  in  which  ease 
they  charged  one  eighth  of  a  penny  per  ton  per 
mile  more  for  the  first  100  miles,  and  one  siz> 
teenth  for  any  distance  beyond,  and  3«.  per  day 
for  demurrage  on  every  wagon  detained  more 
than  four  days  off  the  line ;  that  there  was  ae 
variation  made  in  the  charge  to  any  one,  except 
in  the  case  of  coals  carried  by  the  Korth  East- 
em  Railway  Company  in  conjunction  with  the 
Great  Northern  Railway  Company  throogh  from 
the  collieries  to  London,  the  North  Eaelera  Rail- 
way Company's  haulage  ceasing  at  York,  whers 
their  railway  joined  the  Oreat  Northern ;  such 
coal  being  made  up  into  full  trains,  and  the 
wagons  fur  the  entire  distance  being  provided 
by  the  Oreat  Northern  Railway  Company,  for 
which  the  charge  was  ieL  per  ton  per  mile  for 
the  whole  distance, — the  circnmstiinces  of  the 
coals  so  carried  being  carried  in  entire  trains, 
and  at  regular  times,  and  withont  stoppages, 
enabling  the  company  to  carry  them  at  each 
lower  rate  :-7- 

Held,  that  it  was  sufficiently  made  out  that 
the  circumstances  stated  enabled  the  company 
to  carry  such  coals  at  a  cost  lese  to  them  than 
the  cost  of  carrying  coals  and  coke  for  the 
complainant,  and  that  by  carrying  them,  under 
the  circumstances  stated,  at  such  lower  rate, 
no  undue  or  unreasonable  preference  was  given^ 
or  any  undue  or  unreasonable  disadvantse« 
imposed.  Ik 

13.  The  master  also  found  that  a  similar  ar- 
rangement was  made  with  the  Midland  Railway 
Company,  butnotundcr  the  same  circnmstanesi^ 
the  inducement  on  the  part  of  the  eompaay 
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b«iDg  a  (tenrt  to  intraduM  the  norikem  coi*  into 
SUtffordthire ; — Held,  that  lowering  their  rates 
/or  thai  jmrpo9e  wai  giving  an  nndae  prefer- 
ence to  that  partioolar  traflo, — there  being  no 
ipecial  cireamstancee  affecting  ibe  pecnniary 
interests  of  the  company  to  Jnstiiy  the  course 
pnrsaed.    In  re  Oxladey  454 

14.  As  to  the  flflh  branch  of  the  rale  (which 
was  not  referred  to  the  master),  vii.  the  com- 
plainant's demand  to  have  wagons  or  tracks 
provided  by  the  company  for  the  carriage  of 
his  eoal  and  coke: — Held,  that  the  company 
were  justified  in  revising  to  foraish  them,  by 
the  complainant's  refosal  to  pay  demurrage  for 
the  detention  of  the  wagons  beyond  the  time 
allowed  by  the  regulations  of  the  company.  76. 

15.  Held  also,  that  the  company  could  not  be 
called  upon  to  carry  coals  to  the  eztreml^  of 
their  line  (where  it  Joined  tBe  Midland  rail- 
way)y  and  there  shift  them  into  other  trucks  or 
wagons,  they  having  no  convenience  at  that 
place  for  that  purpose,  and  not  affording  such 
facility  to  any  other  person.  lb. 

10.  And,  as  to  the  first  branch  of  the  rule, — 
Held,  that  the  company  were  not  common  car- 
riers of  coaL  76. 

17.  And,  the  complainant  having  asked  by 
the  rale  more  than  he  was  entitled  to,  and  the 
company  having  been  partially  in  the  wrong, 
the  court  refused  to  allow  costs  to  either,      lb. 

18.  A  railway  company  made  arrangements, 
at  one  of  their  stations,  with  A.,  the  proprietor 
of  an  omnibus  running  between  the  station  and 
K.,  to  provide  omnibus  accommodation  for  all 
passengers  by  any  of  their  trains  to  and  from 
K.,  and  allowed  A.  the  exe^iMtve  privilege  of 
driving  bis  vehicle  into  the  station-yard  for  the 
purpose  of  taking  up  and  setting  down  passen- 
gers at  the  door  of  the  booking-office  : — 

Held,  that,  in  the  absence  of  special  circum- 
stances showing  it  to  bo  reasonable,  the  grant- 
ing of  such  exclusive  privilege  to  one  proprietor, 
and  refusing  to  grant  the  like  facilities  to  an- 
other who  also  brought  passengers  from  K.  as 
well  as  from  other  places  beyond,  was  a  breach 
of  the  prohibition  against  the  granting  of  undue 
and  unreasonable  preferences  contained  in  the 
17  A  18  Vict.  c.  31,  s.  2.  In  re  Marriott  v.  7Ae 
London  and  South  Wutem  Bailviay  Company, 

499 

19.  As  to  costs.  Me  In  re  OxUxde,  454,  and  In 
re  Marriott  v.  The  London  and  South  Weatem 
Railway  Company,  612 


REASONABLE  OR  PROBABLE  CAUSE. 
Soe  Bankrupt 


REASONABLE  TIICE. 
So9  ComsAOT,  1. 


RECEIVINO-HOUSE. 
See  Railway  Compaxt,  L 

EEQI6TRATI0N  OF  VOTERS. 
See  post,  p.  802. 

RETURN. 

0/ SharehoUUrt,  under  7^B  Vict,  c  113,— iS^ 
JoDTT  Stock  Banx>  L  4,  6,  0,  7. 

REVERSION. 
Aeiion/or  am  injury  td, — iSee  NvxtAXCi. 

RULE  OF  COURT. 

L  Motion  to  reeeind. 
Non-performance  of  a  condition  in  a  role  of 
court,  is  no  ground  for  an  application  to  rescind 
it    Bayniun  v.  Bayniun,  220 

n.  Attaehment  /or  dieobedienee  o/, — See  At- 

TACHMBXT. 

IIL  Service  o/. 

Where  a  rule  cannot  be  served,  it  may  be 
amended  and  enlarged,  even  though  it  has  ran 
out.  Orieeold  v.  Harding,  Official  Manager  o/ 
the  Boyal  Britieh  Bank,  550 

And  eee  Attachment, — Joint  Stock  Com- 

PANT,  L  2. 

SALE  OF  GOODS. 

Contract  within  the  29  Car.  2,  e.  3,  «.  17. 

1.  The  defendant  went  into  the  plaintiff's 
shop,  and  agreed  to  purchase  certain  goods  in 
the  aggregate  exceeding  the  value  of  lOL  The 
several  articles>  with  their  respective  pricey 
were  entered  in  the  plaintiffs'  "order  book,"  on 
the  fly-lea/  at  the  beginning  of  which  were  written 
the  namce  of  the  plaintiffe;  and  the  defendant 
wrote  his  name  at  the  foot  of  the  entry,  fer  the 
purpose  of  verifying  the  bargain : — 

Held  a  sufficient  signature  of  the  contract  by 
both  partiee  to  satisfy  the  17  th  section  of  the 
SUtnte  of  Frauds.    Sari  v.  Bourdillon,       188 

2.  One  of  the  articles  was  described  as  "  ean- 
dlestick,  complete."  It  was  proved,  that»  at  the 
time  the  goods  were  selected,  it  was  arranged 
that  a  ''gallery"  should  be  added  to  the  top  of 
the  candlestick  for  the  reeeption  of  a  "mos- 
quito-shade:"— Held,  that  the  memorandum 
was  sufficient,  without  mentioning  the  "gal- 
lery." 76. 

3.  At  the  time  of  the  contract,  it  was  agreed 
that  the  goods  should  be  paid  for  by  a  check  on 
the  defendant's  brother : — Held,  that  the  omis- 
sion of  that  stipulation  did  not  vitiate  the  me- 
morandum, lb. 

IL  Warranty  on  eaU  o/a  epeeifle  ehatteL 
The  defendant   sent  to  the  plaintiff,  the, 
patentee  of  an  invention  called  "Prideanz's 
I  PaUnt  Self-oloslng  Valve,"  and  who  carried 
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on  boflinaas  nnder  the  name  of  "  The  Smoke 
Prevention  Company/'  the  following  written 
order, — "  Pleaie  prepare  ne  a  smoke- preToating 
▼alvo/'  giving  the  dimensions  of  the  famaee- 
door  to  which  it  was  to  be  applied.  The  plain- 
tiff aecordingly  sent  the  defendant  one  of  his 
patent  self-olosing  ralves,  bat  it  was  found  not 
to  be  of  any  nse  for  the  purpose  for  which  it 
was  designed.  No  fraud  was  imputed  to  the 
plaintiff;  but  the  defendant*  on  being  sued  for 
the  price  of  the  article,  relied  on  the  statements 
contained  in  a  eireulw  which  had  been  sent  to 
him  by  the  plaintiff, — to  the  effect  that  the 
patent  artide  would  consume  smoke  and  effect 
a  considerable  saving  in  ftiel, — as  amounting  to 
a  warranty  that  it  should  be  flt  for  the  purpose 
to  which  it  was  to  be  applied : — 

Held,  That  no  such  warranty  oould  be  im- 
plied ;  but  that,  the  defendant  having  defined 
by  the  order  the  particular  machine  to  be  sup- 
plied, the  plaintiff  performed  his  part  of  the 
contract  by  supplying  that  machine,  and  was 
entitled  to  recover  the  price.  Prideamx  t. 
BmmtU,  613 

SCOTCH  SEQUESTRATION. 
Force  and  fluidity  of. 

The  defendant  was  arrested  on  a  oa.  sa.  upon 
a  Judgment  obtained  against  him  in  this  court, 
and  was  discharged  by  order  of  a  Judge,  on  the 
ground  that  he  had  at  the  time  of  the  arrest 
obtained  his  protection  from  process  under  a 
Scotch  sequestration.  Upon  a  motion  to  re- 
scind that  order,  and  for  leave  to  issue  another 
oa.  sa. : — Held,  that  it  was  not  competent  to  this 
court  to  inquire  into  the  trading  upon  which 
the  sequestration  was  founded, — ^although  fraud 
was  suggested.     O'Brien  v.  Ihn,  702 

SEQUESTRATION. 

Operation  of  interim  order  under  5  <fr  0  VicL  e. 
116,  and7AS  Via.  c  96. 
An  interim  order  for  protection  nnder  the  6 
A  6  Vict  c.  116,  and  7  A  8  Vict  e.  96,  does  not 
prevent  a  creditor  from  issuing  a  sequestrari 
facias  to  seise  the  profits  of  a  benefice,  after  the 
insolvent's  petition  and  before  the  final  order. 
Parry  v.  Jonte,  830 

SERVICE  OF  RULE. 

Where  a  rule  cannot  be  served,  it  may  be 
amended  and  enlarged,  even  though  it  has  rqn 
out  Orieeold  t.  Harding,  Official  Manager  of 
ih^.  R(fgal  Britieh  Bank,  556 

And  §ee  Attachhsitt, — Joiht  Stock  Com- 
PAHT,  L  3. 

STATUTE  OV  FRAUDa 
&«  Sali  OF  GooMy  L 


SURPRISE. 
See  New  Tbial. 

TENDER. 
iSiMConSpIIL 

TRESPASS 
Where  maiiUainable, 

Am  to  the  right  of  a  tenant  to  maintain  trea- 
pass  against  his  landlord  for  a  forcible  expul- 
sion, where  the  landlord  has  a  legal  right  to 
the  possession  of  the  premises, — quart  f  I>e- 
laneg  v.  Foot,  \t% 

UNDUE  PREFERENCE. 
See  Railway  Comfaht,  XL 

VAGRANT  ACT. 

Commih^ni  under,^See  Pbxbohbb. 

WAIVER. 
0//or/eiinre, — See  BsMwrir  Buildivo  Sociktt. 

WARRANTT. 
On  eaJe  of  a  epeeijte  dUiftel. 

The  defendant  sent  to  the  plaintiff,  the 
patentee  of  an  invention  called  **  Prideanz's 
Patent  Self-closing  Valve,"  and  who  carried 
on  business  under  the  name  of  "The  Smoke 
Prevention  Company,"  the  following  written 
order, — "  Please  prepare  us  a  smoke-preventiag 
valve,"  giving  the  dimensions  of  the  fumaee- 
door  to  which  it  was  to  be  applied.  The  plain- 
tiff accordingly  sent  the  defendant  one  of  his 
patent  self-closing  valves,  but  it  was  found  not 
to  be  of  any  nse  for  the  purpose  for  which  it 
was  designed.  No  fraud  was  imputed  to  the 
plaintiff;  but  the  defendant,  on  being  aued  for 
the  price  of  the  article,  relied  on  the  statements 
contained  in  a  circular  which  had  been  sent  to 
him  by  the  plaintiff, — to  the  effect  that  the 
patent  article  would  consume  smoke  and  effect 
a  considerable  saving  in  fuel, — as  amounting  to 
a  warranty  that  it  should  be  fit  for  the  purpose 
to  which  it  was  to  be  applied : — 

Held,  that  no  such  warranty  could  be  im- 
plied ;  but  that,  the  defendant  having  defined 
by  the  order  the  Dprtienlar  machine  to  be  tup- 
plied,  the  plaintiff  performed  his  part  of  the 
contract  by  supplying  that  maehine,  aad  was 
entitled  to  recover  the  price.  Prideamx  v. 
Bunnett,  613 

WATERCOURSE. 
L  Bighte  of  riparian  propriHore. 

1.  Every  proprietor  of  lands  on  the  banks  of 
a  natural  stream  has  a  right  to  use  the  water, 
provided  he  to  «■«•  U  m  not  to  work  any 
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WITNESS. 
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rial  injury  to  the  rights  of  the  proprietors  above 
or  Mow  him  on  the  stream,  and  may  begin  to 
exereise  that  right  whenerer  he  will.  By  nsage, 
he  may  acqaire  a  right  to  nse  the  water  in  a 
manner  not  justified  by  his  natural  right :  bnt 
SQcb  acquired  right  has  no  operation  against 
the  natural  rights  of  a  landowner  higher  up  the 
stream,  unless  the  user  by  whioh  it  was  acquired 
affects  the  nse  that  he  himself  has  made  of  the 
stream,  or  his  power  to  nse  it,  so  as  to  raise  the 
presnmption  of  a  grant,  and  so  render  the  tene- 
ment above  a  serrient  tenement  Sampton  t. 
Hoddinott,  590 

2.  The  plaintiff  bad  immemorially  enjoyed 
the  benefit  of  irrigating  certain  meadows  with 
the  water  of  the  Too,  subject  to  the  right  of  the 
ocoapier  of  a  mill  to  detain  the  water  for  the  nse 
of  his  mill;  and,  although  the  natural  flow  of 
the  riyer  was  prevented  by  the  exercise  of  the 
miller's  right,  the  water  came  down  at  such 
times  that  the  plaintiff  was  enabled  to  irrigate 
his  meadows  effectually.  Bu^  of  late,  the  de- 
fendant had,  for  the  purpose  of  irrigating  his 
own  adjacent  land,  from  time  to  time  diverted 
the  water  after  it  had  passed  the  mill,  and  be- 
fore it  reached  the  plaintiff's  meadows;  and, 
althoogh  it  ^d,  not  appear  that  the  quantity 
of  water  which  ultimately  reached  the  plain- 
tiff's meadows  was  thereby  sensibly  diminished, 
yet  the  effect  was  that  the  water  was  detained 
by  the  process  of  irrigation,  and  did  not  arrive 
till  so  late  in  the  day  that  the  plaintiff  was  de- 
prived of  the  power  to  nse  it  fully : — 

Held,  that  this  detention  of  the  water  by  the 
defendant  was  a  nse  of  it  which  was  in  its  cha- 
racter necessarily  injurious  to  the  natural  rights 
of  the  plaintiff  as  a  riparian  proprietor,  and  a 
ground  of  action.  •^> 

3.  In  such  a  case,  it  is  not  necessary  to  show 
aetwU  damage  to  the  plaintiff's  reversionaiy 
interest:  it  is  enough  to  show  an  obstmetion 
of  his  right,  and,  such  obstmetion  of  his  right 
being  shown,  the  law  will  infer  damage.      lb. 

4.  The  right  of  the  riparian  proprietor  is 
limited  to  natural  streams,  and  does  not  attach 
in  the  ease  of  artificial  eats  or  drains.  i6. 

IL  Immemorial  or  prMcrifUv  rigki  fo  eie  hm 
o/ running  ttream, 
6.  To  an  action  for  poHiting  a  stream,  and 


impregnating  it  with  noxious  substances,  where- 
by the  plaintiff's  cattle  were  unable  to  drink  the 
water,  the  defendant  pleaded  an  immemorial 
right  to  use  )he  water  of  the  stream  for  the  pur- 
poses of  his  trade  of  a  tanner  and  fellmonger, 
and  ivtuming  it  polluted  to  the  stream  when  so 
used,  and  also  a  prescriptive  right  for  twenty  and 
forty  years  respectively. 

The  plaintiff  new  assigned  "  that  he  sued  not 
only  for  the  grievances  in  the  pleas  admitted 
and  attempted  to  be  justified,  but  for  that  the 
defendant  committed  the  grievances  over  and 
above  what  the  defences  justified." 

At  the  trial,  it  appeared  that  the  defendant 
and  his  fitther  and  grandfather  had  for  a  long 
series  of  years  carried  on  the  business  of  tanners 
at  the  place  in  question,  using  the  water  of  the 
stream  as  they  wanted  it;  but  that,  within  the 
last  twelve  years,  the  tannery  premises  had  been 
considerably  enlarged,  and  the  business  (and 
consequently  the  pollution  of  the  stream)  in- 
creased fourfold. 

Without  leaving  any  thing  to  the  jury,  the 
judge  ruled  that  the  defendant  was  entitled  to 
a  verdict  on  all  the  issues  except  the  first  and 
second : — 

Held,  that,  whether  the  pleas  were  to  be  un- 
derstood  as  claiming  an  immemorial  or  a  pre- 
scriptive right,  not  limited  to  the  purposes  of 
the  tannery,  or  the  more  limited  right  to  uso 
the  water  for  the  purposes  of  the  business  as 
carried  on  more  than  twenty  years  ago,  the 
verdiet  was  not  warranted  by  the  evidence. 
Jfoorev.  Webb,  «73 

fi.  And  held,  that  the  new  assignment  was 
well  pleaded.  I^' 

WILL. 
Probate  of,— See   Exboutobs  ahd  Admihib- 
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Mandamue  or  oommieeion  for  examination  of. 

It  is  no  answer  to  a  rule  for  a  mandamna  to 

examine  witnesses,  that  it  is  moved  whilst  issues 

in  law  are  pending  for  argument.    KeleaU  ▼. 

MarekaU,  266 

And  $ee  Attobitvt,  IL  1. 


INDEX 


fO 


THE  REGISTRATION  APPEALS. 


I.  Oa$m  eUeided  ujnm  th€  cotutnteium  of  the 

Bbform  Act,  2  W,A,c  46. 

Section  37. — OeeupetHon  ae  tenani, 

A.  eUimed  to  be  regisier«d  as  the  ooenpier  of 
a  hoDM  of  the  reqvieite  yearly  ralue  to  eonfer 
a  Tote.  The  revif  ing  baniiter  found  that  A. 
was  the  koeper  of  the  Guildhall  at  B. ;  that  the 
house  In  question  was  the  resldenoe  assigned 
by  the  eorporation  to  the  hall-keeper^  and  in 
which  he  was  rejmred  to  reside;  and  that  it 
was  necessary  for  the  due  performance  of  his 
duties  as  hall-koeper  that  he  should  reside 
there : — Held,  that  this  was  an  occupation  as 
•ervani  to  the  eorporation,  and  not  an  occupa- 
tion as  («nafil  within  the  2  W.  4,  c  46,  s.  27. 
Clark,  App.,  The  Overeeere  of  the  Parieh  of  St. 
Mary,  Bury  St.  Edmunde,  Resp.,  23 

IL  Oaeee  lUeided  tq>on  the  emutruetion  of  the 

RuGiSTBATioir  Ad,  t^*l  Fief.  e.  18. 

jSSeelton  44. — ObiMO^ictaftn^  afpeale, 

1.  Appeals  cannot  be  consolidated  under  the 
6  A  7  Vict  c  18,  s.  44,  unless  they  depend  upon 
the  same  precise  point  of  law.  Sobeon,  App., 
BrowH,  Resp.,  84 

2.  Where,  therefore,  a  consolidated  appeal 
oontained  a  different  statement  of  facts  as  ap- 
plicable to  the  sereral  Toters,  requiring  scTcral 
decisions  in  point  of  law,  the  oourt  declined  to 
entertain  it  .    A. 

Seetum  100.— JVo(tc0  of  objection, 

8.  Form  of  notice.} — A  notice  of  objection  to 
a  6oroii^A  vote,  sent  by  post  in  the  manner  pre- 
scribed by  the  0  A  7  Viet  e.  18,  s.  119,  need 
not  on  the  face  of  it  show  the  Toter's  plaoe  of 
abode.    Barclay,  App.,  Parrott,  Resp.,  49 

4.  2VaiiMMMiofi  hy  poetJ] — A  notice  of  objec- 
tion sent  by  post»  pursuant  to  the  100th  section 


of  the  0  A  r  Viet  c  18,  is  not  Titiated  by  the 
fact  of  the  postmaster  having  reeelTod  it  oat 
of  the  usual  hours  of  business  prescribed  by  the 
postmaster-general.  Hanna/ord,  App.,  White' 
way,  Resp.,  68;  Paddon,  App.,  Whiteway, 
Resp.,  02 

6.  Where  a  notice  of  objection,  properly  di- 
rected, is  posted  according  to  the  proyisions  of 
the  0  A  7  Vict  c  18,  s.  100,  the  production  of 
the  stamped  duplicate  is  sufficient  OTidenee  of 
the  due  service  of  the  notice,  although,  in  con- 
sequence of  a  delay  (howcTcr  caused)  in  the 
post-office,  it  does  not  reach  the  hands  of  the 
person  objected  to  until  after  the  time  preeoibed 
by  the  statute.    Homehy,  App.,  Bobeou,  Resp.« 

OS 

nL  JHeptaUfication  of  voter, 
Seijeants-at-mace  appointed  by  a  eorpora- 
tion, under  the  provisions  of  its  charter,  with 
a  salary  paid  by  the  treasurer,  out  of  the  fond 
of  the  corporation,  are  not  "eonstablce  ap- 
pointed for  the  borough  under  the  6  4  0  W.  4, 
c  70,"  so  as  to  be  prohibited  from  voting  ia 
the  election  of  members  of  parliament  by  the  19 
A  20  Vict  c.  09,  s.  9,  although  their  origiaal 
appointment  takes  place  subsequently  to  the 
passing  of  the  first-mentioned  statute.  Be 
Boinvillc,  App.,  Arnold,  Resp.,  3 

IV.  Ooete, 
Where  the  decision  upon  an  appeal  is  ad- 
vene to  the  claim  of  franchise,  eewMe  that  the 
fourt  will  grant  or  withhold  costs  according  as 
they  see  that  there  was  reasonable  ground  for 
the  appeal ;  but  that,  where  the  decision  against 
the  appellant  suppo^  the  franchise,  costs  will 
be  given  as  a  matter  of  course  Clark,  App., 
Bury  Sl  Rdeeunde  ( Overeeere) f  Ke«i«.,  23.  And 
see  De  BoinviUe,  App.,  Arnold,  Resp.  22 
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